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CHAPTER1: INTRODUCTION

1. THE IDEA ANDAIMS OF PEACEMAKIN®IRCLES

The first question to be asked, before even beginning with this research, was why do we want to
focus on peacemaking circles? What sets them apart that we even want to try to implement them (or

at least explore if an implementation is possibleaBuropean context?

To answer this question, we have to look back at the broader context of restorative jusdice.
storative justicehas grown for the last few decades out of a criticism towards the traditional justice
aeaidsSY® / KNRAGATISA ONiya K A& LONRILISOMIIS ¢ ®/ 26y & LINB O 0 f &
clearly that this traditional justice system itself took the conflict away from its rightful ownersenam
ly victim, offender and th@eighbourhood and that we should strive to give it battkthem (1977).
Although thisstatementdoes not really focus on every nuance of the whole evolution of why the
state came to claim the ownership of dealing with crime and therefore might oversimplify the issue,
as a basic premise it still holds its vatoethis day. It is this premise that restorative justice pract
tioners still hold high as they try to bring victim and offender together to deal with the crime and its

consequences.

In the search of how to do this, restorative justice proponents wsmmdimesinspired by a-
tive ways of dealing with conflictsalthough some criticized that restorative justice literature did too
YdzOK G oQ@AWGISHNGGE Ry IEY LIAOLAYI yIFGAGS LINI OGAOSa (K
without spending too much attation to the context of those practices (Crawford, 2002). As such,
restorative justice seems to focus on three large methodological approaches, where especially the
latter two find their roots at least partiallyin native practices: victiroffender medidion, confererc-

ing and (peacemaking) circles.

The success of restorative justice has led in the last decade(s) to a growth in both the use and
regulation, both in international and national law, of restorative justice practices in Europe. Victim
offender mediation is the most widspread in Europe, although conferencing is gaining ground
(Zinsstag & Vanfraechem, 2018)ircles however, are not used in Europe at the moment.

It is in that use of restorative justice practices and the regulation thereofiileatend to see a
growing distinction between the restorative justice theory and the restorative justice practice. And
that distinction lies entirely in the question that already arose in the previously mentioned article

from Christie: who are the rightfuwners of a conflict?



It seems that restorative practices in Europe, especially voffiender mediation, but confe
encing to a lesser extend too, have put their focus mostly on the judicial victim and offender; and as
such follow the labelsf the traditional judicial systeng the one restorative justice criticizes. Let us
0S Of SIFNY GKSNB Aa y2 RSyeéeAy3a GKIFG GKS a2FFAOALf
would be too easy to state that they are the only rightful owners. Even Ghas&ady mentioned
0KS O2 ynéighbdirhodds & & 26y SNR 2F GKS O2yFtA00Ga OmMpT T
deserves its place in restorative justice (practices), has been well established in the literature (see for
example: Gerkin, 2012; Umbteloates & Vos, 2004; Zehr, 1990; Zehr, 2003); although this idea, or
at the very least the concept of community, is also not without critiques (see for example: Crawford
& Clear, P01; Pavlich, 2001, 2004, 2005p what we see is the restorative justibeory mentioning
the community as a rightful owner of the conflict, but the use of restorative justice practicas in E
rope that hardly involve the community (see for example: Zinsstag, 2012).
Consequently, the question could be asked whether restorgtisdce does not fall victim to its
own critique towards the traditional justiceystem, whichs taking away the conflict from at least
one of its rightful owners (the community). At the very least this seems to be the case whes the r
storative justice pactice is limited to victinoffender mediation and conferencing, whigither do

not involve the community oat the most involve it in an indirect way.

For this reason we wanted to look at the third model of restorative practices, one that isg-as pr
viously mentioned, currently not used in Europe, lwitichis used in e.g. Canada and the United
States. Specifically, we wanted to look at the peacemaking circles. We believe that this model has the
potentialto fill in some gaps that are unaddressed by thiees models; and we believe this because
of the following assumptions:

(1) Peacemaking circles are the most inclusive model of restorative justice: not only can victim,
offender and their respective support persons participate, but the peacemaking circle-activ
ly invites other community members and judicial authorities to participate. As such, not only
the harm done to the victim (and offender) and how to amend it is discussed, but alsé the e
FTSOG 2F GKS ONRYS 2y GKS I NBIN E2WOSA/AYISY (1€ ys
bodied by the judicial authorities. Consequently, peacemaking circles haveotkatial to
understand the full impact of the crime by including all possible affected parties and can
therefore alsopotentiallyfind a way to restore the drm done to all those participants; more
so than models constricted to dialogue between only the (judicial) victim and offender.

(2) Including more people in the direct meeting between victim and offender matentially
bring a feeling of safety to the meetinas community members can provide a buffer for

power imbalances.



(3) Moreover, because more people actively participate in the peacemaking circle, the chance
F2N) SYyKIFyOAy3a (KS 2FFSYRSNBEQ YR GAGIMAYAQ Ay
creased. Tis is also the case for the accountability of the offender.

(4) The inclusivity also has the added benefit that it augments the chance of identifying alRd dea
ing with underlying causes of crime, both in the direct environment of the offender as in the
community in general.

(5) This inclusivity is found again in the reaching of an agreement in the peacemaking circles.
They are made in consensus, so all interests are included. Furthermore, everyone present can
take responsibility for thdulfilment of those agreemerst. Consequently, the outcome of the
peacemaking circle has thpmtentialto be more supported by all participants and potentially
the wider community as a whole.

(6) Since other community members can also participate in the peacemaking circle and take
concreteresponsibility in thefulfilment of the agreements made during the circle meeting,
the chances of reintegration and rehabilitation of both offender and victim are increased.

(7) As more people from the community are involved in the peacemaking circles ifself,
peacemaking circle (as a methodology) itself has npotential to be supported by the lar
er community. The same is true for the judicial authorities, who can also participate in
peacemaking circles. This support creates a grgatégntial for socid support for a restoas-
tive justice response to crime. If we take this even further (and combine it with the previous
reasons), this creates a greajaotential for the rehabilitation and reintegration of victim and
offender.

(8) Lastly, peacemaking circlemok further than the offence committed. They also look at the
role of the community, the work of the judicial authorities, causes of crime, etc. Consequen
ly, they have the largegtotential 1 2 o6 dzAf R GNHza G o06SG6SSy Fff LI

communii & ¢ ©®

We do have to clarify that, although we believe peacemaking circles may have the highest p
tential for restorative success, we do not believe that peacemaking circles are the one and dnly mo
el of restorative justice that will always work. We alse #lgat, although there is a lot of potential in
the use of peacemaking circles, which is for a large part linked to the inclusivity of the model, that
there are also possible risks involved for introducing community members in such a delicate setting
as the meeting of offender and victim.

However, as it is, there does not seem to be any model at the moment, neither in the traditional
justice system nor in restorativgistice thatcan be guaranteed to work in each situation for each

victim, for each offendeand for each community. Therefore, by adding peacemaking circles to the
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catalogue of restorative justice in Europe, we hope to improve the options for victims, offenders and

community who want to deal with the offence committed in a restorative way.

It should also be clear that it is not possible to examine all the previous mentioned assumptions
in this research, which is limited to approximately two years and three countries, which are spread
across Europe, but are not necessarily representative fomthale of Europe. There are some items,
for example the building of social support for restorative justice through the use of peacemaking
circles, but also the communiyuilding aspects of peacemaking circles, that will likely need years of
a wellestablided circle practice before they can be properly measured. Those itenish velne
found in assumptions 7 ar®landpartially in assumptions 4, 5 aifd(seeabove),can be seen as the
aims of peacemaking circles on the long run. Although these aims wibentie focus of thisa-
search, it is necessary to keep them in mind, as they are important aspects of the idea behind using

peacemaking circles.

As such, even though we will keep an eye open for evidence that the model of peacemiking ci
cles carfulfil the promises it holds in the long term, in this research we will try to look more at the
aims of the peacemaking circles on the short term; or in other words the aims that can be reached by
holding one individual circle. Consequently, we want to look at Hoevpeacemaking circle affects
the people, whether they are a victim, offender, community member or represesd from the
judicial systemand how it affects thehandling of the judicial caséMore concretely, we will try to
answer the questionvhetherrestorative results are reached for the offender, victim and community
who participate in the circle meetingyhether the judicial authorities incorporate this outcome in

the handling of the judicial case file, and if they do so, how this is done?

Focusingt these aims on the short term also falls in line with the context in which we conduct
our research: since peacemaking circles are not usadeuiropean context and moreover, only exist
Ay a02YYZ2y fl6¢ O2dzy i NAS&as &% phdicdhpdacemdkigpirciess SEI
in the European setting. In the light of this exploratory research, we then focus on the assumptions
that peacemaking circles are indeed more inclusive, how this inclusivity works and if this Has an e

fect on the restoratre outcomes of individual circles.

2. CONDUCTED PEACEMAKINGIRCLES

The success of this research project was directly dependent on whether or not we wauld su

ceed to conduct peacemaking circles in the three countries. Not only were there restrictions fom th



research point of view (the scalled minimum criteria to count a circle meeting as an actual @eac
making circle), but it was also a challenge for both the mediators and victims and offenders to leave

the know route of victirroffender mediation and expte the possibilities of peacemaking circles.

In this light, we are proud to have lsieved a total of thirty circleduring this research project,
spread over the three countries. These peacemaking circles handled a variety of offences, among
others vanddbm, assault and battery and theft. The context of these offences was also diverse:
peacemaking circles were conducted following a crime in a family context, between neighbours or
between total strangers. And most importantly, in all of these settings ueeeeded to include (a
part of) the community, which, as we described above, was one the most prominent aims ef peac

making circles.

For further details about the conducted peacemaking circles, we warmly invite you to read the

full report (and specificatlchapter 6, section 3 (general overview of peacemaking circles)

3. CONTENT OF THIS REPOR

In this report, we will first portray our literature review in chapter 2, where we attemptede d
fine peacemaking circles and the community. In doing,that alsotake the whole épictures of re-
storative justiceinto consideration To conclude this chapter, we take a look at the existing circle

models around the world and how they have been evaluated.

In chapter 3, we set out a framework, both on a legal and on anniggtonal setting, in which
we could possibly implement peacemaking circles in Belgium, Germany and Hungary. In the next
OKI LJGSNI 6OKFLIWGSNI nvoz ¢S &adzYYFNRAS 2dzNJ FAYRAy3a
interviewed some experts and pradgthers on the field of the current legal system and restorative
justice about their view on the possible implementation of peacemaking circles, with all the possible

risks and benefits that are linked to it.

In chapter 5 we make the link between the bawkend research and the actual conduction of
peacemaking circles. Next to our impressions of the training given to us by Philip and Harolst Gaten
by, two experienced Canadian circle keepers, we set out to delineate a first circle model, which could

be used a a starting point for the actual peacemaking circles we conducted.



Chapter 6 describes how the conducted peacemaking circles were evatybted theoretically
YR GKS O2yONBGS AyadNHzySyta o620aSNBFUGABY 08 UK

etc.) used. Furthermore it consists out of a concrete overview of the conducted peacemaking circles.

In chapter 7 all of our findings are described, split up in three parts: findings about (1) the circle
implementation, (2) circle facilitation and)(8ircle evaluation. Finally, in chapter 8 we state some

general conclusions of this research project.



CHAPTERZ2: LITERATURE REVIEW

This research project is a pilot study with the goal of exploring a new option of restoragive ju
tice in a European conteéxhe implementation ofpeacemakingircles in the criminal justice system.
The implementation of a new method or model is not a simple task and considering the context of a
criminal procedure and the realities of victims, offenders and community membérs are all

harmed by a crime, it would undoubtedly be wrong to go irdaling but unknowing.

Therefore, a preparation phase was indispensable before starting our journey in experimenting
with peacemaking circlesn this chapter we will summaegsour extensive review of the literature
examining the European status quo, regarding both the general context of restorative justice and the
concrete new elements we want to integrate into it (peacemaking circles and the inclusion of the
community). We will fist attempt to define these terms, before looking at concrete examples of

peacemaking circles already put into practice and assessing the staheirodvaluation

1. DEFINITIONS OF RESTORATIVE JUSTICE PEACEMAKING CIRCLES&

COMMUNITY

Words and their meanms are manifold: we all know this and use them on a daily basis, as if we
all had a clear understanding of what we are talking about. The field of restorative justice seems
particularly prone to a diversity of terms and definitions and a resulting lackaaty regarding their
meaning which is probably at least partly due to the fact that practical approaches have been ou
running its theoretical development. Therefore, we deem it particularly important to start off by
defining our terminology as well asur understanding of it in this case: restorative justice, vietim

offender mediation (VOM), conferencing, peacemaking circles and community.

1.1. RESTORATIVE JUSTICE

The rise of restorative justids arather recent development. la European context we stifirst
and foremost rely on the traditional, retributive justice system for dealing with the difficult question
of how to respond to crime as a society. In this retributive justice system crime is seen primarily as a
violation of the law and therefore asraatter between the offender and the state. Ergo, it is the role
of the state to punish the offender for this act. The victim of the crime hardly plays any role in this
process, although in the last decades there have bemreral initiativedo give the vctim a rightful
place in the procedurée.g. in Europe there was the CounctrReworkDecision of 15 March 2001

on the standing of victims in criminal proceedingad the EU Directive of 25 October 2012 esthblis
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ing minimum standards on the rights, sugp and protection of victims of crimje However, their
role is still rather limited by allowing them to participate mostly in their capacity as a witness for the
LINE&aSOdziA2y 2NJ Id 06Sad NBLNBaSyiSR o0& dgi@lAYQa

the procedure, let alone ownership thereof.

Christie has criticized this retributive system; he argued that crime, in essence a coaflict b
G§6SSYy @GAOGAY FYR 2FFSYRSNE gl a adl 1Sy Fégl&é& FNRY
back tothose who have an interest in it, so that they could use it as a chance to find a positive sol
tion to what happened. Conflicts are not something that people should be protected from by the
state; instead they should be seen and used as a valuable leaopipgrtunity on many levels such
as societal participation, norm clarification, and personal encounter (Christie, 1977). This plea by

Christie can be seen as theginning ofa gradual rise of restorative justice.

Restorative justice is at the same timetra new discovery, but rather a rediscovery (Shapland,
Robinson & Sorsby, 2011). Dealing with conflicts by the directly involved parties is a tradition kept
FfABS Ay Ylyeé ayl (A0S QdalaiddaNiFEsTNat®mbid Ganail&k &w a I 2 NA
not an invention of a couple of individuals who criticized a system, but its methods are grounded in a
long tradition. It is not remarkable then that the restorative justice methods which are now used in
Europec including the one that is subject of thresearch project, are derived from longstanding
community practices for responding to crime that are thousands of years old (Braithwaite, 1998).
Restorative Justice has even been the way of dealing with crime throughout most of human history

across theworld (Weitekamp, 1998).

However, it should be noted that not everyone agrees with this notion. Crawford for example
I NHdzSa GKIdG NBalwz2Nr A0S 2dzadAO0S fAGSNI GdzZNB R2Sa
all over the world, sometimes exespread out through time, that support the elements of restor

tive justice, without spending enough attention to the specific context of those stories (2002).

The rise of restorative justice has come about with a considerable side effect: a lot of new
methodologies and initiatives about dealing witlonflicts be it judicial conflicts or not, call tihe
selves restorative. This beatse riskthat restorative justice becomes a term that loses all meaning,
because the content is so diverse. A good definibbnestorative justice is therefore much needed.

One of the most used definitions is given by Marshall:



GwSad2Nr GAQPS 2dzaGAOS A& || LINRPOSaa oKSENBoe LI
ly resolve how to deal with the aftermath of the offeic R A Ga AYLIX AOF GA2Yya
(Marshall, 1999, p.5).

This definition points out a number of important elements of restorative justice: it is about a
process, and not about a goal that has to be reached. It is parties that search together hovathey
cope with the consequences of a crime; restorative justice is in other words not just offender or vi

tim related.

Unfortunately, it omits a key element of restorative justice: the way of dealing with the offense
and its aftermath must beestorativeand a good definition should also explain what this means (for
a detailed discussion of this criticism see Walgrave, 2008) Thus, Howa@ ZehrR I LG A2y 2F al
definition is preferable as it offers moreacity in this regard by emphasgig the restoative dimen-
sion:
Restorative justice is a process to involve, to the extent possible, those who have a stake in a
specific offense and to collectively identify and address harms, needs and obligations, in o

der to heal and put things as right as possi@ehr, 2002: 37).

¢KAa Of SINJ 321t RSTAYAGAZ2Y 2F aKSIFfAy3¢é YR a
that are solely punitive, shaming or even creating more hdtimwever, both definitions remairar
ther vague concerning one importantquesty Y ¢ K2 | NS GK2a4S aLI NIASAE gAl
relevant for our research project, we need to look for additional answers. A first reflex is to think
about victim and offender; however, do we not need to look further? Marshall himself thinks we
should look broader, since he also mentions thatd NB S & ( 2 NI A @ S-soMddgzapplogzs A a |
to crime which involves the partitsemselvesand the community generally, in an active relationship
gAGK adl G dzivamsil, 199Spy 3D Héndtsalone in this point of view.

Christie already mentioned that the traditional retributive justice system stole the conflict not
only from victim and offender, but also from the neighbourhood (1977). Others have also pointed
out that one of the fundmental concepts of restorative justice is that it focuses on a broader aud
ence than just the offender and victim, but that it also looks at the community. This community is not
only harmed by the crime and in that sense thus also a sort of secondaryedtiary victim ¢ but
also has a responsibility to support victims, to do something about the causes of crime and to look

for community peace (Zehr & Mika, 2003).



The United Nations seem to follow the idea that the community has a stake in the restorativ
justice processTheir definition of a restorative process for this reassn
Restorative process means any process in which the victim and the offender, and, prhere a
propriate, any other individuals or community members affected by a crime, parti¢gpate
gether actively in the resolution of matters arising from the crime, generally with the help of
a facilitator. Restorative processes may include mediation, conciliation, conferencing and

sentencing circles. (Ecosoc, 2002)

Consequently, it seems evidetitat the community can play a significant role in restorative ju
tice. However, what is meant exactly by community? We will try to answer this question into detail in

sectionl.3of this chapter.

For now, it is important to notice that the definitionvgin in this resolution of the UnitedeN
tions mentions four examples of concrete restorative practices; while in the pertinent restorative
justice literature three main practices are generally mentioned: victifiender mediation, confe
encing and circle§Aertsen, Mackay, Pelikan, Willemsens & Wright, 2004, pg8136The first two
YSGK2R& oAttt 0SS ONRSTE @&¢ SRBhaSHNBrRSKBINAStheyideS { KA N

the main focus of this research.

1.1.1. Victim -offender mediation
Mediation exiss in different shapes and sizes; it is a term that sometimes seems to encompass

every dialogue with the help of a neutral third. When there is a conflict between employer and the
unions, a social mediator is called upon; when people get divorced, thegstatine help of a family
YSRAFG2NI S@Sy ¢KSy 3I2@0SNYyYSydGa FlLAEt G2 F2NX |
(Vandelanotte wordt koninklijk bemiddelaar, 2010).

Even when we only look at the judicial context, there are different formsediation, which
can be implemented differently in each country. For example, in Belgium alone there are at least four
different forms of mediation in a judicial context: mediation in penal cases (Law on mediatien in p
nal cases, 1994), victiwffender mediationfor adult offenders (Mediation law, 2005), vicim
offender mediation for juvenile offenders (Youth act, 2006) and the mediation in municipal admini
trative sanctions (law introducing municipal administrative sanctions, 1999). In som&ticaseed-

ation is used as a diversion from the court, in others as a voluntary addition to the judicial procedure.
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Generally speaking, victhoffender mediation can be defined as follows:
[Mediation is defined as] anprocess whereby the victim and the offender are eeghf
they freely consent, to participate actively in the resolution of matters arising from the

crime through the help of an impartial third party (mediator). (Council of Europe, 1999)

Concretely, the mediation can happen in an indirect way (the sedaluttle mediation) or
through a direct meeting between victim and offender (through a meeting guided by the mediator)
(Suggnomé vzw, 2005); although which possibilities are given to victim and offender can differ from
country to country; or sometimes em from mediation service to mediation service (see Shapland et
al, 2011).

Central in victirmoffender mediation is that the only persons that gaarticipateare in principle
victim and offender. It is often allowed by mediation services that both pad#s bring support
persons. Although they are there primarily to support victim and offender, it is not excluded that
they talk about the consequences the crime had for them. It can also happen that the victims and
offenders themselves talk about the comgences of the crime for others, like family, neighbou

hood, community, etc.

1.1.2. Conferencing?

Conferencing originated out of family group conferencing organised for youth issues in New
Zealand. Next to victims and offenders, others can also be includede HEnesnostly support pe
sons for victim and offender, with special attention to their respective family members and friends
(Zinsstag, 2012). It soon was used in other countries as well, often receiving a place in p-new a
proach to crime committed mostlyybjuvenile offenders. In these cases, often judicial actors were
present too, who can represent the broader community. It is however rather exceptional that me
bers of the broader community themselves patrticipate.

Since there are at the moment many diffateuses of conferencing (see Zinsstag &
Vanfraechem, 2012), it is difficult to come up with a clear definition that encompasses all its different
forms. One of the possible definitions is the following:

A restorative conference is facilitated by an imgarthoderator and consists of an inclusive
LINEPOS&da GKFG oNRy3Ia (23SGKSNI GKS GAOGAYZ

! See also Walgrave & Vettenburg (2007).
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socially constructive solution to the problems and harms caused by the offéfedgrave,

2008 in Zinsstag, 2012, 12)

The original aim of family group conferences was to strengthen the family bonds of the juvenile.
With the adaptation of conferences to criminal cases, Zinsstag identifies some aims that should be
shared by all the different uses of conferencing: empawent, restoration, reintegration and eoA
tional resolution (2012, p.13).

Conferences are generally held through a direct meeting (although in some implementations the
presence of the victim is not requiredut a representative of the victiman bepresent in his or her
place). After a separate preparation meetinfpetconference meeting is orgaais This meeting
takes place in a circle and is led by facilitators. After everyone was heard about the harm caused by
the crime, a plan can be made how to répthe harm (for offender, victim and community). This
plan can be discussed in the meeting itself or the offender makes this plan with his support persons

separately (afterwards he/she then has to present the plan to the entire meeting).

1.2. PEACEMAKING CIRCES
1.2.1. Origin & evolution

Peacemaking circles (further referred to as PMC) are a part of the tradition of First Nation
members in Canada. In a number of communities these circles were more actively used in the late
20th century when a lot of the First Nationembers were incarcerated and whole communitie§ su
fered in one way or another from the consequences of alcohol abuse. One of the causes for this was
that the culture of the First Natiomembers was being suppressed by the Canadian government; e.g.
children were taken from their parents in an attempt to let the native culture disappear. As such, the
local communities tried to use peacemaking circles as a way to reconnect with their own traditions

and to search for solutions for the problems in their comntiesi

After all, peacemaking circles do not only involve victim and offender, but also their support
persons and the broader community in an active way in the search of the answer of how to deal with
the crime committed. Moreover, not only that specificme (and its causes and consequences) is
looked at, but also the elements in the community itself which (helped) cause(d) the crime-Peac
YF{AYy3 OANDESa INB aSSy AyodeKf RAVEByada Gt ROF ¢ FT@ NI

announcement, 201).
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The use of peacemaking circles is however not restricted to the First Nation culture. 11/€4-:991
nadianjudge Barry Stuart decided to organise a peacemaking circle as an alternative for a court hea
ing in the case of Ris.Moses. By doing this, he he@ to come to a verdict which the offender, the
victim as well as the local community could accept and support (Stuart, 1992). He referred to this
circle meeting as a sentencing circle. There is sometimes some confusion concerning which term to
use: senteging or peacemaking circleXccording to Pranis, Stuart, and Wedge (2003) sentencing
circles were introduced to criminal justice in Canada as an alternative to sentencing; but quickly
SP2t SR Ayid2 ONRIFRSNJ I LIINRI OKSa 20/ e sy G2aISiEKS N
GAOGAY YR 2FFSYRSNI (i26FNRa& O2yFft A00 NBaz2f dziizyd
0K2dzZaKGa 2F ONAYy3IAYy3I LISFOS (2 O2YYdzyAidASa FyR |

circle.?

The case of Ris.Moseswas an important step in the expanding use of peacemaking circles in
Canada, althoughhis decision to use a circle meeting as an alternative to a court hearing was not
without criticism (e.g. Duhaime, 2010). Dickgitmore & La Prairie point out that S entrusts
both the community of care of Moses as the larger community for the execution of the sentence in
the case of R. vs. Moses. However, according to them, he dithk@the time to see if it was poss
ble for the community to fulfil this task soessfully. Moreover, they wonder in a more general sense
GKSGKSNI aaSyiSyOay3a OANDt Saés sKAOK RSYFYR | f 2
communities that have the least resources available to theand therefore their use puts a lot of
addtional strain on those communities (Dicks@ilmore & La Prairie, 2005). We will come back later

to the role of the community in circles.

Nowadays, circle meetings are not only held as sentencing circles in Canada, but also as a sort of
advisory board fothe court hearing, before and after sentencing, outside of the judicial realm, etc.
(Lilles, 2001; Rieger, 2001). It is of note that neither sentencing circles, nor peacemaking circles in
general, are mentioned in the Canadian law; they are only allayethe basis of judicial precedents
(Lilles, 2002). The same can be said about the use of peacemaking circles in the United States, which
is rather based on local agreements than on any kind of legal framework (J.>Gesleonal a-

nouncement, 08.11.2011)

2 Pranis, K., Stuart, B., Wedge, M. (2003). Peacemaking Circles: From Crime to Community. St. Paul, MN, Living
Justice Press, p. 21f.

% Janine Geske is a distinguished professor of law at the University of Marquette and the Director of the MULS
Restoratie Justice Initiative.
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As PMC were used in more and more communities, there grew differences in their use-The i
plementation of PMC happens in such a way that the PMC itself is adapted to the needs and culture
of the local community (Bazemore & Umbreit, 2001; Stuart, 199BicksorGilmore & La Prairie,
2005).

Consequently it is hard to exactly describe PMC, since there will probably always be a local use
of PMC that will diverge from the description or definition. Yet there do seem to be some common
elements, and the ideaehind the PMC is also always the same. This was described by Bazemore &
Umbreit (although they used the term circle sentencing) as follows:

Circle sentencing is a holistic reintegrative strategy designed not only to address the crim
nal and delinquenbehaviourof offenders but also to consider the needs of victims, families,

and community (Bazemore & Umbreit, 2001, p.6).

The idea behind peacemaking circles is that conflict can be an opportunity to learn from as a
community (Stuart, 2001). The basic piiseis then also a shift of responsibility: in a peacemaking
circle one looks further than the offender (individual responsibility) towards the community at large
(individual and collective responsibility) (Pranis et al., 2003). It would not be fair tofféreder and
victim to expect from them that, next to adhering to their own needs and responsibilities, they are
the sole participants responsible to look out for the needs and responsibilities of the community too.

Therefore it is needed that communitigélf is actively involved in the peacemaking circle.

CKAd aAyOfdzaAgAatee A& 2yS 2F GKS o0l aA0 LINAYyOAL
to all who wish to participate and no one should be excluded. This is done out of a feeling ci-neces
tyaLy @2t GAy3 SOSNEB2YS A &Pré&is ét8ly 2003 £ 17)i By intl@ikghe8 O A v 3
ryone they feel that the circle has the most potential of reaching a solution that is both supported by
the community and beneficial for the commugpitwhile still remaining balanced and keeping an eye
out for the needs of those directly affected by the crime (Pranis et al., 2003, gb)54

l'3FAYZ 6S INB O2yFNBYGISR gAGK aO2YYdzyAdilgeé ® t N

group of peoplew®d KI @S I &AKFINBR AyGSNBald woKAOKB YIle oS
(2003, p. xiv). We will attempt to further define community in 2.1.3.

14



1.2.2. Methodology

The way a peacemaking circle is facilitated cannot be seen without looking at how ités impl
mented. The concrete implementation of a peacemaking circle is, as mentioned, often dependent of
the local community it idocatedin. Yet there are still some overarching similarities to be found,
GKAOK I NB NBFSNNBR (2 | a iBmMS FiNX yY\BSRINT NI ¥E N2 NP &

The inner framework states that the peacemaking circles are built on a certain vision of conflicts,
and even broader, the world. This vision is rooted in the indigenous spiritual belief of the medicine
wheel as a symbdor our fourdimensionality as physical, rational, emotional and spiritual beings
(see figure 1, which is based on a drawing Harold Gatensby made during the peacemaking circle
training in Leuverg see chapter 5). One important aspeaftthis belief is that everything and ever
one has a place in the world; and this world and its beings can only be in balance if all these dime
sions (and sections of the circle in figure 1) are treated with equal attention and respect. P&acema
ing circles criticise the Weste approach to crime; in the sense that it only focuses on half of the
circle (mind and body: a physical and rational approach to a conflict). The other half (emotional and
spiritual) seems to be forgotten or at least neglected. Peacemaking circles athidrehand aim to

be more holistic by paying attention to all four of these dimensions of our being.

¢KS 2dziSNJ FNIX YSG2N] NBFSNE (2 FADS adraroft St
are a continuation of the values in the inner frameworke3e five elements are (1) the (role of the)
facilitator, (2) the use of a talking piece, (3) the use of ceremonies, (4) developing guidelines and (5)
consensusdased decisioimaking in the circle meeting. We will not further describe those here, as

they ae described in detail in chapter 5.3.
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Methodologically speakiffgpeacemaking circles follow four general steps (Pranis, 2005; Pranis,
et al., 2003; Stuart, 2001). At first, it is explored if the ditrais appropriate for a peacemaking-ci
cle. This can be dependent on different factors, e.g. does the offender acknowledges the crime, does
everyone want to involve the time needed for a peacemaking circle, has the community the capacity

to deal with thetype of conflict, etc.

A second step is to prepare the circle meeting. Here it is important to determine who should
participate in the circle meeting and how they are invited. The methodology of the circle should be

explained to all participants and tre®nflict should be explored with at least the conflict parties.

As a third step the circle meeting itself takes place. All participants are seated in a circle (without
a table separating them) and the I O A f guitlé the2nElidg, among others with theelp of a
talking piece, through 4 phases: (1) Meeting and introduction, (2) Building trust, (3) Identifying issues

and needs and (4) Developing an action plan.

* The methodology of peacemaking circles, and more specifically the methodology that we will follow in this
research, is described in further detail in chapter 5; section 3.
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The importance of these two first phases of the circle meesihguld notbe underestimated.
One of the shortcomings of dialogue is that Adarification leads taassumed representationg+
garding interests, beliefs and concern [which] will govern the mediation prf&esso, 2004, p. 93).

If one does not reflect about those assumptions, thégmial of the dialogue is harmed.

Without this preliminary and subtle focus on self, standpoint, and group, prospects for more
genuine power sharing are neutralized and occasions for more authentic healingnare co
LINEYA&ASRE 6! NNAI2Z HannI LI ¢dnovod

In the circle meeting, this shortcoming is at least partially countered; because in the first two
phases all participants get the chance to share something personal and state what thegnfind i
portant or necessary to make sure the circle meeting can happen inéway. This not only creates
trust, it can also bring clarification about who is in the circle and what their stories and expectations
are. Therefore this creates a better starting point for the dialogue about the conflict itself.
As a fourth step, therés the followup phase, where the action plan is executed and if necessary
Oty 06S I R2dzaliSR® LF¥ |ff 3I2Sa ¢Sttt GKAA aKz2dzZ R 0

1.2.3. Peacemaking circles and the principle of legality
Another thing of note ishte action plan that is made in the circle meeting. As each circlé-mee

Ay3d Aad RAFTFSNByYyiU>X Aa allAf2NBRéE a Ad 6SNB (2 0
each action plan will also be different. This is common with agreements in m#ktrative justice
practices, since the possible agreements are not limited by aefieed set of rules, but by the cie

tivity of the participants.

These different outcomes can be seen as problematic from a legal point of view, especially in
the case Wen a circle is used as a sentencing circle, although Stuart disagrees:
If the predominate objectives in sentencing are protection of the community, riduidoil
of the offender, minimiag adverse impacts on victims, and particularly greater community
involvement, then even greater differences in sentencing for the same crime showld be e

pected and welcomedStuart, 1992)
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Still, the question can be askedlifferences in sentencing areally something to strive for In
history, there has been a lon@nd still ongoing) struggle to make the responses of the state to
ONRYS Y2NB aKdzYlySeéd hyS 2F GAOGZ2NASaA AynlKAAZ
tencing; which is described in the six principles of criminal law, as first statBddmaria:

9 The principle ofegality: there isno crime ompunishment without law.

1 The principle oproportionality: the severity of the punishment should fit the severity of the

crime.

1 The principle oSubsidiarity. the punishment should be no more sevenan absolutely ne-

essary; furthermore should it follow the crime as soon as possible.

9 The principle ofquality: each person prosecuted and sentenced should be done so in the

same way.

1 The principle opublicity: the prosecution and sentencing should bgem to the public.

1 The principle opersonality. the sentence should only harm the offender personally.

Some of these principals, which were a critique to the then current judicial system, arefnow o
ten used as a critique against restorative justicevhich is (ironically?) a movement some claim to
make the now current judicial system more humansince the diversity of outcomes, and with the

risk of arbitrariness, is encouraged.

As stated, peacemaking circles, specifically those held in the afternialtrime and moreover
the sentencing circles, are also open to these critiques about the legality ofpifumiess. In the fle
lowing we willtake a closer look at how the existing uses of peacemaking circles compase the
selves regarding some of these lwaprinciples of criminal law. To do this, we will first briefly look at

the legal regulation of existing peacemaking circles.

The implementation of peacemaking circles in the law

Canada, which can be seen as the birth place of peacemaking dileéssna have a law that
governs the use of peacemaking or sentencing circles (Lilles, 2002). The use of sentencing circles
seems to fall under the discretionary decision authority of the judge (Aertsen, 2004). The lack of a

law has both advantages and disadvagea, as Mcnhamara (2000) stipulates, where the fact that the

® Not only from a legal point of view, but also because dneersity in possible outcomes for the offender can
potentially put an enormous responsibility and pressure on both the community and the victim. See: Bickson
Gilmore & La Prairie, 2005.
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input from the community through a circle is completely dependent on the goodwill of the judge is

seen as the biggest issue.

However, despite the lack of a law specifically about peacemakingnéerscing circles, they do
have a place in Canadian law and legislation. The emphasis in the penal law, for example, leaves
room for the use of circles.
t FNXAFYSYyG KIFa LXFOSR | YIF22N SYLXKIara 2y |
has provided aidection to use incarceration only where community sentencing alternatives

are not considered feasibl@Jnited Nations Human Rights Committee, 2004, p.16)

Furthermore, the Supreme Court in Canada has (implicitly and explicitly) stated several times

that the use of a sentencing circle by the court is allowed (McNamara, 2000, {356)52

The legislation in the United States is done for a large part on the level of the individual states;
a2 A0Qa RATTAOMzZA G G2 YI 1S adiltdeenmsShatitte warlkethat isi KS 6 K
done with peacemaking circles and circle sentencing is not or not often regulated by law. Rather they
are the result of local agreements between judges, public prosecutors and facilitators to use circles;
which are possible deng as they do not break any existing laws (J. Geske, personal announcement,
08.11.2011).

Although no official legislation has been made (that we know of), there are also examples to be
found of the Supreme Court which decided that the use of cirdlggeimitted in an official judicial

procedure (Parker, February 2002).

Consequently, as of yet, peacemaking circles do not seem to be regulated by the law, like e.g.
victim-offender mediation is in European countries. This could very well be becausenpadng
circles are currently only used in common law countries. In the system of common law, the law is
ONBIGSR Y2NB aF R K2 O0¢ commontuston, like theDusadok peacéntaldng & & & (i S
circles, can become law when a judge mentions it in aigefand thus the mentioning of circles in
the Supreme Courts are not negligible), but the use or acceptance of that custom is not dependent
on its existence in the lawn civil law countriespn the opposite,a regulation in the law is often

needed foracceptance of a certain custom, definitely in the sphere of judicial law.
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Publicity versus confidentiality?

One of the important principles of restorative justice is confidentiality. As peacemaking circles
can be used as a restorative justice alternativex court hearing (as a sentencing circle) and at other
times can be used as a restorative justice addition to the traditional justice system, the question is
not whether peacemaking circles take the principle of publicity into account. Instead, theigndst
if peacemaking circles, when appropriate, take the principle of publicity or the principle of aonfide

tiality into account.

As a starting point, it should be noted that the structure of the circle itself seems to create some
confidentiality. Circle always try to create a safe place, and fkisnly possible when there is an
agreement (maybe even explicitly in the guidelines of the circle) to at least be discreet about what is

said in a circle.

Asvery little explicit legislatiowoncerning peaceaking circles or sentencing circles existss it
difficult to say how confidentiality is legally dealt with in most countridswever, in countries
where sentencing circles are used for just that, sentencing, there is always a judge present. It seems
obvious that what is said in the circle will be taken into account by the judge (and other participants)
in the search of a consensus about the sentence. Even more so, since community court sentencing
circles, as an alternative to a traditional court heariagg in principle public, there does not seem to
be a real confidentiality possible. Consequenththiese casesthe principle of publicity is honoured.
However, in these types of circles, since all present are also part of the circle, an agreemeet can b
made to not disclose some information given during the circle. As such a middle ground can be found
between the confidentiality and public character of a circle which is used as an alternative to a court

hearing.

What happens when the offender admits new offencesis not entirely clear. It seems probable
that, certainly if the new offence admitted is serious, it could have a new penal prosecution as a co

sequence; just as when a new offence is mentioned in a traditional court hearing.

When circles ar@ot used to determine the official state response to the crime (but may give an
advice concerning that response), they aim to be confidential, even when representatives ofithe jud
cial authorities are present. In these situations it is not clear what Ishisappen when new offences
are admitted by one of the participants. Again, it seems probable that, when that new offence is

serious, it could have penal repercussions. Pranis et al. mention that if someone is present at the
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circlebeingrequired to reportto the state about what happens in tharcle; all participants should
be informed of this from the beginning. They even mention that the circle can choose to askrthe pe
son who has to report, to temporarily leave the circle if they (victim or offendartuo talk about

crimes not known by the state (Pranis et al., 2003).

If an advice is given about the official state response, presumably this will be in the form of a
(written) action plan. This will probably be part of the official judicial casetiletlaerefore fulfils the

principle of publicity.

How do circles cope with a demand for equality?

Peacemaking or sentencing circles have been introduced in some countries (Canada, Australia)
because the classical law, with the principle of equality, veagd with problems: Native people

were overrepresented in prisons (see Dickson & Gilmore, 2005).

The introduction of peacemaking circles happened to deal with Native offenders in a different
way than nonNative offenders. As such, there was no problerthweiquality, because the reason for

its existence was one of inequalfty.

Stuart also states that the diversity that the circles bring is a good and necessary development.
The equality brought by processing all disputes the same way is, according t Stuaudacious

presumption (Stuart, 1996b).

Conclusion

There does not seem to be a lot of legal basis for peacemaking or sentencing circles in the way
victim-offender mediation is regulated in some countriesged Miers & Aertsen, 2012}. seems that
peaemaking circles are adopted as a wayriplementanother law (like in Canada: a way to reduce

incarceration) or are allowed as long as they do not break the law.

There seems to be a lot of leeway for experimenting; and in the cases were sentencirg circle
are used the judge always seems to have the final word about the actual sentence; giveejudge
has the choice to honour the result of the sentencing circle orgiotit perhaps also about if a e

tain case can be diverted to a sentencing circle dr no

® Circles do strive for equality, but equality within the circle bedn all participants.
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Next to the use of peacemaking circles as in the judicial system, they are also used in situations
not directly related to crime e.g. Roca, a youttentre outside Bostorwhich works with immigrant,
street and gang youtha§ discussed bBoyesWatson,2008)¢ it seems evident that there is not a

legal basis needed for these adoptions of peacemaking circles.

Practitioners of circles acknowledge that circles are not contributing to the principle of equality;
even more so, they see it as one of the sygmoints of circlesd ! LINEPOS&da T2NJ NBazft @i
FOO2YY2RI(iS GKS &(98amA1pAwb).OA NDOdzya il yOSaé

1.3. THE COMMUNITY

As we previously discussed, the definitions of restorative justice all seem to assume that the
community has a certain roletfulfil in restorative justice. Before we can look at what that role is
specifically, we first have to ask ourselves the question what it is that we mean exactly, when we are
NEFSNNAY3I (2 aGKS O2YYdzyAaideéo

1.3.1. What is community?
In the restorative justice Erature the (role of) community is often reflected upon (see far e

FYLIES .2f A0 NE HAMHT aO/ 2t RZ MdppE HAAnl 0T / KNRZ
already referred to the importance of the community (1977). Zehr moatharmful consequences of

crimeon four areas: the victim, interpersonal relationships, the offender and the community (1990).

Later he even refers to the active involvement of the community in restorative justice as a-fund

mental concept of restorative justice (ZefarMika, 2003). However, he does not go into detail as to

what he believes community is.

¢CKA&E aSSya (G2 0S I NIYGKSNI O2YY2dX A a@023¢ dryyA (NS 2
YEAya | 02y O0SLIMcCo & uichtd, 1998pavicl SaReshe following about this
ambiguous attitude towards community:
¢tKS O2yOSLIi 2F aO2YYdzyAraiteé 200dzLlASa I OSy (N
and crime. However, supporters of restorative justice embrace diverse definitions of the
concept, withimportant implications for how they envisage effective practice. (Pavlich,

2004, p. 173)
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In the literature about peacemaking circles the community takes an even more central place:
they are seen as essential participants in the circle meetings. Howex&awdich has mentioned, in
contrast with this importance is the vagueness of the term itself. Community is defined in different
ways or even not defined at all (Pavlich, 2004). Some even think that community, definitely in a
Western context, cannot be dieied (Schiff & Bazemore, 2001). Others say that community does not
adhere to definitions in reality, but rather shapes itself as the need presents itself (Pranis, 1998) or
only can be defined on the basis of the specific conflict it is applied to (McT398). Yet it isn-
portant to try and define community; otherwise, the risk is real that community is equalled with
GSPHSNRB2ySé¢ YR GKIFIG GKS GSNXY t2as8Sa Ftf YSFIyAy3o

Therefore it can be interesting to look at how community is seen from the point of view of
GO2YYdzyAlGe 2dzaiA0Seés 6KSNB G(KS GSN)Y aO2Yw¥dzyAides
storative justice and community justice look at crime from a different perspective, they are closely
connected; this is evident when looking at the outcomes ahicwinity justiceq restoration, reine-
gration, community capacity and community satisfaction (Karp, 2Q0ghich show some overlap
with the four values of restorative justice given by Van Ness (2Q@Rrounter, amends, reintegr

tion and inclusion.

The bcus in community justice however is not on the crime itself, butod K &G A G A& f A
LISNE2Y (2 t AGS |(Gakford & Gldar, 2091, pi1RS) ér@niJK § O dz (Kargi @ 2 F
& Clear, 2002 in McCold, 2004b, p. 16) . Crime therefondewed as something that affects this
guality of life in a certain area and has to be dealt with to improve the quality of life there. [Fhis a

ready gives away that in community justice, the concept of a geographical place is important.

Clear, Hamilton &adora stipulate that in the perspective of community justice, community is
closely linked to neighbourhood although there are some differences between the two terms.
Neighbourhood refers to a geographical location, one that is part of a larger sé#tioga neib-
bourhood in a city). The physical boundaries of this location are oftendatdrmined and can
change through time; still, the neighbourhood is perceived as a coherent whole that is cleary diffe
ent from its surrounding areas (Clear, Hamil&rCadora, 2011). According to these authorseo
munity refers more to the people living in this geographical location. In that sense the nerghbou
hood and community can coincide, if one refers to the people that live or work in a certain ghegrap
ical areaHowever, community can be broader: it can refer to groups that share a certain identity or
(cultural) background (e.g. religious communities), or it can refer to people who share a common

goal or interests (e.g. students) (Clear et al., 2011).
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This lasway of interpreting community is also described by Bolivar, who states that community
evencan be defined aa feeling of connectedness to other human bei(@slivar, 2012, p.17). She
refers to the sense of community, which is constructed out of membprshiluence, integration

and shared emotional connections.

Consequently, community seems something that is not necessarily an objective and observable
GKAYy3S odzi OFry o6S LISNDOSAPSR 6@ AYRADGARdzZ fva G222
ertheless, the importance of place should not be underestimated and communities cannot always be
separated completely from a geographical location (Clear et al., 2011). McCold & Wachtel seem to
disagree with this and focus much more on the sense of commasity perceived one, not resttic
ed by geographical boundaries (1997). Although we do agree to some degree that in a Western soc
ety there are less geographical limits every day, both due to digital social networks and increased
mobility, we also believehtat some people are still very much geographically bound to the place they
were born, live and work; moreover, we also believe that the geographical closeness with a crime
cannot be disregarded easily. Therefore we are more inclined to follow the reasoh®igar et al.
(2011).

It seems obvious from the above that community is a term, which does not seem to be possible
to be put strictly into boundaries. It is much more about a perception of the people themselves, who
feel part of a larger whole, whichten only becomes clear as a consequence of a given conflict, than

it is about an objective and measurable existence of community.

In restorative justice community is also described in many different ways. Still, as in community
justice, there are some gairring elements: community is about place and a perception of conimun
ty. Stuart for example, states that community can be seen as any group of people that share common
needs, experiences, goals, etc. (2001). Pranis refers to the aspect of having a corterest as a
defining element of a community; although skesspecially when talking about community in the
contextof acrimegc £ a2 LRAYyG& 2dzi GKS AYLRNIFYOS 2F | aoO:
community of place is geographically determin&dm the starting point of offender, victim or place

of the crime. It seems evident that these two different forms of community can partially overlap.

I y20KSNJ gF& (2 RSAONAROGS O2YORddWYAy&h (R &-calie® $J R KBA
GO2YYdH AQRNEE O -ORWR diyKIG@NRP ¢ KS F2NNX¥SNJ A& &SSy I a
sons with whom we share a personal and meaningful relationship with (e.g. friends and family). It is a
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community of relationships, not of geography. The latter is then @efias everyone who is not
harmed by the specific offense, but is influenced by the cumulative effects of crime in general. This

community is a community determined by geography or membership (McCold, 2004a).

We would like to argue for a combination of tbtemmunities mentioned by Pranis (1998) and
McCold (2004a)t does not seem unthinkable thatlso suctpersons are affected bgpecific crimes
that arenot part of the micrecommunity, as described by McCol@ihese persons can have vengsp
cific needs as cause of this crime, so they do not fit under the maopenmunity as described by
McCold either. Pranis on the other hand does not mention the cumulative aspects of crime also
Ottt SR GKS GNALILX S STFTSOGé¢ oé& 3o Sve belideNtEs2 y I £ |
possible that persons want to be involved in the aftermath of one specific crime, even though they
FNB y20 RANBOGEE KFENYSR o0& Ald ¢KSNBF2NBu4S 42 d
yAleéd Ayia2 | -connbiNBuhete yhR midfécanBnity exists out of all persons who
FNBE KIFINXYSR 068 GKS aLISOATAO ONAYS® I SNBE 6S YIS
OLISNER2Ya KFE@AYy3a | YSEYyAy3ITFdzZd NBflFGA2YyaKAMI gAGK
Y dzy A(peds@ns with a geographical link to victim, offender and/or place of the crime). The macro
community then consists out of persons harmed by the cumulative effect of crifine. question
here is whether the macreommunity is unlimited, or if a certaimk to the crime (geographical or
member of the same grodf victim and offender) should be present? Although one could wonder
AT I tAYAGEFOAZ2Y Ay GKIFIG aSyaS Aa | NBFE fAYAGE
0 2dzy RI NR& S a ée tdrmdBwe svaulll Birfue Wat @ idzstill necessary. As McCold rightfidlly a
3dzSasz AG A& GKS Y2ad LINHMZRSYyd G2 GNB YyR ftAYAG GO
a20ASGe¢3x Ay 2NRSN)I G2 | @2AR {KI (ownérk & thOdnfliett A OG A
(1995).

If we summarise this, we get a division of community as shown in figure 2.

"An example may clarify this. Let us presume there is a burglary in a neighbourhood. The victim, offender and
the people they share a meaningful, personal relationship with (e.g. family and friends) will be harmed by the
crime itselfand are part of the micr@ommunity (more specific the community of care). Other residents of the
neighbourhood, whether they know victim and/or offender or not, might also be harmed by the crime, e.g.
because they feel unsafe in their homes after theddary. They also are a part of the miommunity, not

for their personal relationship, but because their geographical presence to the crime. There could be-an ove
lap between the two types of microommunity (e.g. a neighbour who is also a close frieith@ victim).

Persons who live on the other side of the town and do not know anyone who is directly involved, will probably
not be harmed by that particular burglary. However, they can be affected by the fact that there are burglaries
committed in their bwn (the cumulative effect of crime). Therefore they are a part of the maoramunity.

8 Examples of groups can be: colleagues, religious groups, members of political factions, etc.
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Micro-community

Community Geographical
of care community

Macro-community

Harmed by the cummulative
effect of crime

FGURE2: WHAT IS COMMUNIT

As an addendum to this, we want to reflect about the hypothesis that in Western societies there
is no community anymore; the 901 f f SR @G2reYidy 2iFfe ¢ a {OKATF YR
OHNnAMmML ® ¢tKAAd aYeliKé¢ asSSyvya olFaSR 2y (GKS NI GKSNJI
people living together, separated from the rest of society. Groups like every continent knew them in
a(istant)LJ &G T FyR GKFEG adatt SEAalG (G2RlI&x yvYzadfe A
there is only one kind of community, since the geographical community and community of care are

one and the same?

Accordingio our understanding (as shown in figurgé @ mmunity is not a myth in Western $oc
eties. The difference is however that there is little overlap left between the community of care and
the geographical community anymore, if there is any at all. Nevertheless, both communities do exist,
albeit they mght be separate from each other. Another difference is the macnmmunity, which
was or is probably completely missing in those small communities, whereas in our Western societies

the macrecommunity is prominently present.

In that sense it is not unthkable that by including members of the magrommunity in a
peacemaking circle, these persons will become connected with the direct conflict patiest by
the circle meeting itself, or by responsibilities they are willing to take afterwards. Theomacr
community might become microommunity as such; and peacemaking circles may very well be a
YSFya (2 GodaAftR O2YYdzyAdeés a LINRLR2ASR o6& (KS T
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1.3.2. Community in restorative justice
If we apply the divisions of community &hown in figure 2, we can point out that the micro

community, specifically the community of care, is partially involved in the restorative justice methods
we know in Europe (victiroffender mediation and conferencing). Apart from victim and offender,
their support persons can be present during meetings. Their participation does vary, from just being
there as support for victims or offenders to actively participating in the meeting; although research
suggests that the involvement of support persons inimeaiffender mediations is often limited to

them being just present (Gerkin, 2012).

Moreover, neither the geographical community nor the macommmunityis involved in the cu
rent restorative justice methods. Sometimes others speakhefm or instead of tem (see above).
This is problematic, as this restricted form of community involvement is not the community that re

onates with the foundations of restorative justice (Umbreit, Coates & Vos, 2004, p.84).

As we have already argued earlier, the communityité broadest form) itself is also an owner of
the conflict. This ownership is not only a certain sentiment about the community being harmed by
crime, but it is also a necessity: if we wataiming thatoffender and victim are the only owners of
theconf AOG> G(KAA ¢2ddZ R €SI RdA2 ODFEII F QO NRNF DI GRT I/ §
(2002, p. 115).

Consequently, this leads us to the question whether restorative justice does not denyrihe co
flict itself from its rightful owners, namely geogtapal community and (maybe to a lesser extent?)
the macrecommunity. Or to put it in the words of Umbreit et al., if community would be limited to
only this community of care, is restorative justice not stripge@ ¥ Y dzOK 2F A Ga LR GSy
withvA OUGAY&aS 2FFSYRSNEXEZ GKSAN Tl 2004, p.85H%Z O2YYdzyAGAS.

So our argument is that restorative justice, to be able to bring forth its ideas to its fullest, has

the obligation to at least make it possible that these groups partieiparestorative justice.
In addition to the idea that community is an owner of tbenflict thereare other reasons why it

is important to include the community in restorative justice. We will give a conciseresbrictive

overview of them:
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(1) The commuity has an obligation to victims, offenders and to the general welfzréts
members. This obligatiomcludes responsibilities to support victims, reintegrate offenders

and creating social conditions that promote community peace (Zehr & Mika, 2003).

(2) The(restorative) justice processhould belondgo the community (Zehr & Mika, 2003, p. 43).
a. Community members are actively involved in doing justice.
b. The justice process draws from community resources and, in turn, contributes to the
building and strengthenig of community.
c. The justice process attempts to promote changes in the community both to prevent
similar harms from happening to others, and to foster early intervention to address

the needs of victims and accountability of offenders.

(3) The involvement otommunity in (restorative) justice is a way to ensure that community
members think about crime, its consequences and how to deal with them. In this way, co
munity involvement mayd NSE& i 2NB5 (GKS RSt A0SNI GACG&Vo@2 Y G NP §
2002, p.119).

(4) Gerkin argues that the involvement of the community is nhecessary for restorative justice to
live up to its full potential. Not only is their involvement the best way to ensure that their
needs and concerns are met (which is linked to the ownershifhe crime), he also states
that support for victims and offenders, acknowledgement of the harm done, reintegration of
both victim and offender, etc. are not possible if there is no involvement of the community

(Gerkin, 2012).

Special attention shouldo to reintegration of offender and victim: according to Maruna
GKA&a Oly 2yfteé 0S5 | OKA 8@ittdyratiokiddtdazhtnunitased O 2 Y Y dzy
Aad y2i NYWMayunsS ZDOEHNIGerkiy, 2012, p. 282). This is important, sinceereint
gration can be seen as one of the four defining values of restorative justice (Van Ness, 2002).
Consequently, if reintegration is a defining element of restorative justice and reintegration
OLyQl 06S R2yS 4A0GK2dzi GKS O2 YYdzyikclided intifed2 t S Y
restorative practices. This is also indicated by Van Ness, as one of the other defining values of
restorative justice he mentions isclusion the complete involvement of victim, offender and

community in restorative justice (Van Nessp2})
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As a closing remark concerning this topic, we would like to discuss the suggestion that the med
ator (professional or volunteer) can be this needed commurgtyresentative Although there is no
denying that the mediator is part of a community and/her input can be of value to the restorative
practice, the mediator is also constricted by his/her role. Since they are often trained to be neutral
and their first concern is in guiding or facilitating the restorative practice, they cannot take on the

position of the community fully (Gerkin, 2012).

1.3.3. Difficulties & risks related to including the community
The involvement of community in restorative justice may be necessary, at the same time it is not

seltevident. McCold for example argues that the needsh® microccommunity and those of the
macracommunity are so different they cannot be both met in one and the same restorative justice
method. He argues for the participation of only the micammunity to restorative justice; the
needs of the macraommunity then could be met by the mere existence of restorative justicetmet

odologies and the cumulative restorative effects that are achieved in them (McCold, 2004a).

Furthermore, involving community is not as easy as just giving community members the oppo
tunity to be involved. It can be argued thath the one handwhen there is a serious crime, coram
nity members might experience too much fear to participate, and on the other hand, they might not
be motivated enough if the restorative justice practice odbials with a minor crime (Crawford,
2002, p. 122).

When the community actually is involved, there are still risks present related with theiripartic
LI GA2Y 06aSS tIF@tAOK HAAMI HAANI HAnpLDd ¢HS GSNY
ness, biidoes not take into account that communities are often formed historically and under-polit
cal influences. Involving the community then does not give back the conflict to the rightful owners;

but rather means a recuperation of it by the state (Pavlich)Z0

The term masks, according to Pavlich, internal conflict and power imbalance. Crawford and
Clear support this, by arguing that the involvement of community in restorative justice appeals to a
normative order, whichcomes forth out of the participantthemselves (instead of from a hiera
chical superior, the state)lhis howevepresupposes a consensus within the community about that
normative order, and thus ignores possible internal conflicts or differences in values (Crawford &
Clear, 2001). Crawforfdirther arguesthat if there would be such a normative order present imco
Ydzy A G A S&ZSBGE dkddA @SF (ISR Gl NRBOKA L f @OX8 wlyR8 R2YAY
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(Crawford, 2002, p.110). The risk is thus that community itself can possilpawer its individual

members, like the victim and offender, and consequently ignore their needs and expectations.

Furthermore, it is not unthinkable that communities are defined not by what connects them
(their common interest or geographical contextyt by what separates them from others. The risk is
that by given a certain community a voice, instead of including the community, othesfso are
already excluded are even more ignored and not given the opportunity to speak. In other words,
there seens to be a risk that by wanting to be inclusive dndet the community participate, the
resultwill actuallybecomeexclusive to some people as a result of the community that participates. A
possible consequence is that some groups are (even) heardabid) can lead to xenophobia,aa

ism, etc. (Pavlich, 2001).

Moreover, Pavlich also mentions, and this is similar to what was mentioned above about putting
too much strain on the community (Dicks@ilmore & La Prairie, 2005), that a community might not
be fit to deal with all forms of crime. He even warns that a community ngghtcertain conditions,

e.g. violence against womeggive legitimation for the violence.

2. EXISTING CIRCLE MODE® AROUND THE WORLD

As mentioned before, peacemaking circlee u®d in many differentways Pranis states that
circles have their use whenever two or more people have a difference in opinion or a person needs
help, support or healing (Pranis, 2005). As such, circles are used in schools to deal with conflicts in
classromns, in the workingvorld theyare held between colleagues, during strikes and negotiations

between the working staff and employers, etc.

This means that peacemaking circles is a term that can be used to describe many different kinds
of gatherings Some athors try to create some structure in this plenitude of uses. Aertsen, fer e
ample, states that peacemaking circles, seen from a restorative justice perspective, can be divided in

two large groups: healing circles and sentencing circles (Aertsen, 2004).

Stuart even goes further and describes four categories of circles (1996a):

9 Talking circlesare used to clarify different opinions about a certain topic. The goal is not to
I OKAS@S O2yaSyadzZas odzi G2 | OKASGS | o@NBIl G SNJ
ions.
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1 Healing circlesre held to support one or more people, who have gone through a pairful e
perience (e.g. the victim of a crime). The goal here is on the one hand to share the pain, to
give the support persons and community a better understandifgyhat the person in need
of healing has gone through; on the other hand the goal is to let that person know that
he/she is supported, that there are people who care for him/her.

A similar circle can be held for the offender, but this is more oftenaallsupport circle.

1 Community sentencing circleare sentencing circles completely governed by the comimun
ty. In other words, after a conflict a circle meeting is held, with the goal of finding a solution

for the conflict without an intervention of the glicial authorities.

1 Community court sentencing circlesre sentencing circles where the judicial authorities are
present. These circle meetings are held as an alternative for the traditional court hedring, o
GSy FFGSNI 0KS 2FFSYRSBHI KXESI EONBKRe 282RASY KF ad

decision of the sentence.

LY FTRRAGAZ2YZ | &ALISOATAO F2N) &F KIANDE SSyz RBSAFSSEN
DominicBarter in Brazil. These are used in the juvenile justice system, asswetlsacially disadva
taged neighbourhood or school conflictsand differ substantially from gacemaking circles ami
LX SYSYGSR Ay (KA&a LIAE20 alddReed wSal2NI-uide®S OAND:
communication, do not use a talkingepe and apply a different circle methodglp and decision

making process.

These categories are, as categories tend to be, useful for bringing some structure indhe lan
scape, but they do not give a complete and full overview. Since PMC can be adalueal toeeds,
SIFOK GKS2NBUAOIf &adNUHz2OGdzZNE IAGSY (G2 tal Ay 3ISYSN
now, there are some examples to be found, which cannot be put nicely in one of the categories given
by Stuart; e.g. circles that are held ingon between offender, victim and community to prepare for
GKS NBftSIasS 2F GKS RSGFAYSS o/ 21FG4Sa3x | YONBAG 9
2FFSYRSNE g2ddZ R aSNA2dzate yS3IrdsS GKS AYig2 NI yOS

The goal of thistudyis not to research or implement all these kinds of circles. We do however
want to focus on the use of peacemaking circles when dealing with crime. Therefore, this limitative

overview ofcircles around the world is stricted  those that deal with crime.
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2.1. WHEN? WHAT CRIMES ARE DEALWITH?

Since the goal of this research is to see whether peacemaking circles can be implemented in |
dicial cases in Europe, we will focus here in this concise overview on existing models oftgitcles

are situated in criminal justice and where both offender and victim can be present.

A common practice seems to be that it is the offender who applies for a circle (although it is not
excluded that thevictim or even the community can ask for a argirocess). Sometimes it is the
judgewho suggesst holdinga circle.

b2d Fff | LILXAOFIGAZ2Y A F2NI I OANDES I NB FHOOSLII SF
& WdzZadAOS O02YYAGGSSeé RSOARSaA AT az2y3eyiSthenda I OO
judge who decidesg or even both, however, the judge has then the final word (Rieger, 20019- Wh
ever makes the decision if a circle can be held in a certain case, the prerequisites for acceptance in
most communitiesare (Rieger, 2001):

Acceptance of responsibility by the offender.

A plea of guilty by the offender.

1
1
1 A connection to the community.
1 A desire for rehabilitation.

1 Concrete steps towards rehabilitation.
1

Support within the community for the offender.

In a court case in Canada, judgdadra referred to seven criteria that could function as a guide
when considering a sentencing circle (Dick&ilmore & La Prairie, 2005, p. 150):

1 The accused must agree to be referred to a sentencing circle.

1 The accused must have deep roots in the commuimtwhich the circle is held and from
which the participants are drawn.

1 There are Elders or respected npalitical community leaders willing to participate.

1 The victim is willing to participate and has been subjected to no coercion or pressure in
SO agreing.

1 The court should try teheckbeforehand, as best it cawhether the victim is subject to
oF GGSNBR ¢2YSyQa &a&yRNERYS coursdlingdnd Be adcar-=z G KSy
panied by a support team in the circle.

9 Disputed facts have been resolvedsidvance.
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9 The case is one in which a court would be willing to take a calculated risk and depart

from the usual range of sentencing.

DicksonGilmore & La Prairie mention that the criteria, as stipulated by judge Fafard, signify a
shift: no longer is the d&énder the only one looked at (ase is the one that should participatensi
cerely), but the community members are mentioned in the criteria too (2005). This shift follows the
ALANRG 2F GKS ta/T ogKAOK Ay Ada 2 ayvihkcenieRThis I aa K
shift means among others a shift from individual accountabdigs is present for example in the
traditional justice system, that looks to prosecute the offendeao an individual and collectiveca

countability (accountability of theffender, but also of the community) (Pranis et al., 2003).

Furthermore, circles seem to be a very flexible instrument. If we for example focus on what
types of crimes the circles are most adequate for, there does not seem to be much conseansus. A
cordingto Morelli, circles seem to work best for:
X O02YLX SE Ol 4SyYyRERKI d X6 WB¢cREBSYI NS I GSNB 322

community of people who know each other. (Morelli, s.d.)

Additionally, Bazemore & Umbreit mention that, because of the deg timeinvestment for ai-

cles, circles should not be used for petty crime and first time offenders (2001).

Besides this general statement, there are numerous practices described in literature. Each
community that uses peacemakiegyclestries to adaptthem to the needs of their local community.
Therefore, we limit ourselves in what follows, to a rexhaustive and concise overview of existing

practices.

2.2. CIRCLES AROUND THE WRLD
Iyl R I Ol y 0S5 éééy Fa GKS daoANI Wayhiff&n@ﬁgé)uﬁ? LIS |

conferencing has its roots in Nexiealand.

Peacemaking circles have been used for a long time byNason members in dealing with
conflict. Judge Barry Stugstoneered the use of gacemakingircles for public processds 1991 n
the case R. vs. Moses (Stuart, 1992¢had to make a decision about the sentence in this case and
doubted that the prison sentence the prosecuipwho was, just as himself, a complete stranger to

not only the victim and the offender, but to the entimmmmunity ¢ asked for was truly what the
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community needed or was even asking for. Moreover, the offender had a long history of crimes
committed and jail sentences served, to no avail. Instead of simply giving the legal answer to the
crime, JudgeStuart deided to involve the community in the sentencing process. This was the first
step to a wider use of circle sentencing in the official judicial system; however, at first the cirele se
tencing was primarily used for aboriginal offenders. Although the vemdithis case has led to the
more widespread use of sentencing circles, it also received critique, calling the process and verdict
Gyl O@Sé¢ 65dzKFAYSSES Hamno @

Mark Wedge, a Tlingiircle keepefrom Tagish, Yukon Territories, Canada, has practiced-circle
keeping in land claims negotiations, circle sentencing and dispute resolutioonimgnities and
corporate organiations for more than 20 years in Canada and the US. Circles have spread from the
Yukon Territories to Minnesota, Alaska, and Massachusetts. diteeused not only in minor juvenile
misdemeanourcases, but also in serious felonies, including domestic violence cases, for offenders

with long criminal histories (Rieger, 2001).

An important added value of circle sentencing, as viewed by some juidgtt®e possibility of
preventing new crimes, when the relation between victim and offender continues (whereasrthe fo

mal justice system lacks tools to prevent new crimes in that situation) (Belknap & McDonald, 2010).

Although sentencing and peacemakicigcles are usgin the whole of Canada, there are stilt |
cal differences. As an example, we will sketch two different uses of peacemaking circles in Canada.
We alsomention brieflytwo uses of peacemaking circles outside of Canada: one in Australianand o

in the United States.

2.2.1. Hollow Water, Manitoba, Canada
Hollow Water is a community in Canada, where a large number of sexual abuse cases-were r

LRNISR Ay (GKS f13GS Moy n Qi o ma(@Emudidy Ydlisty Girdlé Hekk S @St 2
ing ¢ CHCH) to ell with this; although the circle meetings done in the C&igranme were not

limited to only sexual abuse cases (Johnson, 2010).
Offenders got the opportunity to participate in the CH@tdgram and, if they agreed, took part

in four circle meetings ovahe course of several months. In the last circle meeting, which was-a se

tencing circle, the victim, support persons of the victim and offender, social workers, judicial iauthor
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ties, etc.participated.In short, everyone from the community that felt husy the abusecould pa-

ticipate (Johnson, 2010).

The CHClgrogram can be seen as successful, both on the basis of objective results (e.g. a lower
recidivism rate) as on the basis of the exarAflection it played. However, the use of circle mee
ings in tle program has ended after almost a decade, as a cause of some negative factors (budget

cuts, worsened relationships with the traditional justice system, etc.) (Johnson, 2010).

2.2.2. Yukon, Canada
{SOSNIt O02YYdzyAlUASa Ay /Iyl RIOANDGS 4l RAIKWY DR imkp§
hough they each follow the same characteristics, there can also be differences found in how the ci
cles are used in each community (Stuart, 1996 in Johnson, 2010). Still according to Stuart, the circles
deal with all kind of offinces, ranging from underage drinking to manslaughter (1996 in Johnson,
2010). However, according to Lilles, circle sentencing is not often used for minor charges, as the pr
cess is intrusive, lengthy and requires significant commitment from all partisipfhey have been

used for both adult and youth offenders (Lilles, 2001).

Circles can be applied before arrest, after arrest but before conviction;quustiction senten-
ing and after probation violation (Rieger, 2001). Offenders can apply to a Comyrdustice Comri
tee when they want to participate at a circle; one of the requirements tratset out is that they
admit the offence (Johnson, 2010).

As the CHGrogram, circle sentencing in the Yukon territories can be seen as successful when
lookingat objective results, such as recidivism. When comparing the number of offences committed
by offenders who went through circle sentencing before and after the circle procedure, a decrease
by 86 percent was found (Restorative Justice Programs in Minne2@@4). Moreover, Stuart mre
tions several other beneficial outcomes of circle sentencing, such as rebuilding a sense of commun

ty, preventing crime, etc. (1996, in Johnson, 2010).

2.2.3. New South Wales, Australia
In Australiacircle sentencing is mainly used falboriginal offendersTheir use fits in the restar

tive justice movement in Australia, which is promoted by among others John Braithwasitdheory
2F AONBAYGSAINI GAQGS akKlFIYAy3aé Kra aLlksySR I gARS NI
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driving, breaching an apprehended violence order (Fitzgerald, 2008).

2.2.4. St. Paul, Minnesota, United States
In the USKay Pranis has been a nationalderin restoative justice and pacemakingircles are

her specialty As an employee of the Minnesota Department of Corrections from 1994 to 2003 she

was a Restorative Justice Planner and increased its deployment.

Nowadays, pacemaking circles are applied most comityom juvenile justice with the most
rapidly growing use in the US ascalled transition circles to facilitatee-entry after institutionalia-
tion (e.g. arrest, detention or youth home), but also within facilities or yagthtresfor dealing with
internal conflicts. For adult offenders, circles are also used in a wide variety of cases (Coates, U
breit, Vos, 2000).

In St. Paul, Minnesota, cases referred to circles are typicallyemisanours, precharge co-
flicts, referred by the police with juvenile fanders. Often this is done before any type of official
charge; consequently, circles here are mostly used as a diversion from court or criminal justice pr
ceedings in general. Yet the added value of circles was also seen in criminal cases where tbe offend

admits guilt, but shows ntemorse Coates, Umbreit & Vos, 2000).

2.3. SUMMARY

Peacemaking circles is a broad term for different kinds of circles. The one that seems $o be di
cussed the most in literature is the sentencing circle. These are used in ay\afri@imes, varying
from misdemeanour crimes to serious offences (even murder). Sometimes sentencing circles are
used as a diversion from court, at other times they are advisory circles for judges, and they can even
be an alternative for a court hearingittv an actual sentence being pronounceavith the approval

of a judge (thus the result of the circle is still a criminal record, etc.) (Lilles, 2002).

The possible restrictions of peacemaking circles are not related to the content of the conflict,
but rather to the person of the victim and offender: does the offender accept responsibikty?
he/she surrounded by community? Does he/shimcerely want to participate to a peacemaking ci
cle?

More importantly, there does not seem to be one legitimate formpeacemaking circles. As

many authors have mentioned, the circlesvhether they are called peacemaking, sentencing, or
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otherwise ¢ are often tailored to the concrete needs of the community it is being practiced in
(Bazemore & Umbreit, 2001; Stuart, 19850icksorGilmore & La Prairie, 2005). In that sense, there
is o need to focus too much on an existing use of circles; or at least no more than to serve as an

inspiration to find a way of creating circles that are tailored to the West European setting.

3. EVALUATIONS OF PEACENKING CIRCLES

The scientific evaluation of restorative justice approaches has been trailing behind rapid deve
opments regarding their practical application. This claim is particularly true if we were limiting the
focus on peacemakingr sentencing circles as their use within the criminal justice system started
about 20 years ago. In search for evaluation studies of circles one observation immediately comes to
mind: This field still is in its infancy and thus research findings alesstrce or scattered at best and
if available at all they are based on ratheeterogeneousapproaches to evaluation ranging from
narrative reports to few systematic reviews. For this reason, the following review also includes the
most important studies brestorative justice in general and is not limited to peacemaking circles

exclusively.

Various literature reviews on studies of restorative justice approaches have summarizext the e
isting body of research in a narrative form®arshall, 1999, Braithwte, 1999 and 2002; Latimer &
Kleinknecht, 2000; Coates, Umbreit & Vos, 2003). What have we gained from these? According to
Latimer, Dowden & Muise (2005) their ratd@ @ lj dzi £ A G G A @ Sidg thé kexXjsthg évy & dzY' Y
RSy OS Yl & 7Tl jabalysePK S 2I0@ISAXGIAGESS &R G YR RN*k g GKS
on closer examination, these reviews may not be objective in terms of having a neutral attitude
02dzi NBAUG2NY 0AQGS 2dzaGA0ST o0dzi R2y Qi Of My (2 08
endorse restorative justice and seem likely to see a need for spreading the knowledge about it as
well as educating the public about some of its benefits. In our view, this nevertheless does not imply
a lack of objectivity regarding their ability toreen the available evidence for positive as well ag-ne
ative findings. After all, these are scientific reviews and even proponents of RJ would not ignore or
R2gyLJX & yS3AIGAGBS FAYRAYIaADP |1 2SPHSNE | a 2LII2asSR
thata SSY |jdzSadAaz2ytotS 06S0OFdzaS aYAESRé O2dzd R YSIy

for some of their participants, such negative impacts of RJ processes can be ruled out at this point.
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First and foremost, evaluation studies haestablished beyondloubt that restorative -
proaches have no negative effects mtidivism Although some evaluations conclude that VOM and
conferencing have no significant impact onaféending (Hayes, 2005) or results are mixed at best
(Braithwaite 1999). Several morecent large scale evaluation studies conducted of victffender
mediation and conferencing revealed more promising findings (Strang & Sherman, 2004, 2B07; Lat
mer, Dowden & Muise, 2005; Hayes, 208kapland et al., 20}1

Concerns, that faceo-face encounters between victims and their offenders bear riskgesf
victimization have also been muted by the countless positive reactions of victims to restorasive ju
tice approaches to crime (regarding victim satisfaction, see for example: Strang, 2003a8k&rm

Strang, 2007, pp. 62 st; Latimer, Dowden & Muise, 2005; Umbreit, Vos & Coates, 2006

According to Bazemore & E(®007) many studies have found evidence for some positifre e
fects of restorative justice approaches to crime on different leveld #ney refer to the following
publications supporting this claim: Bonta et &002; Braithwaite 002; Shermar(2003 and Hayes
(2007). Other studies found equal or even stronger impacts of restorptivgrammescompared to

many treatment programmeg@Jmbreit, 1999; Sherman, 200 Bgzemore and Ellis, 2007,397).

Altogether, it would not be appropriate anyway, to compare the sophisticated level @f pr
gramme evaluations in the field of community corrections as it has been accumulated over the past
three to four decades with the still rather recent research efforts in the young field of restorative
justice. It is the very nature of beginnings that the pioneers themselves are taking stock and starting
to gather evidence of their work. Independent resgla studies from an outside perspective come
into play at a later point of more widespread implementation. Hopefully this will happen in the near

future as it is certainly a necessity and highly relevant.

Nevertheless, it should be pointed out, that teative justice differs substantially from criminal
justice programming and has at its very core the belief that a substantially different, more human
GFr1S 2y a2dzaiAa0S¢ Aa LRaairAoftS FyR YdzOK ySSRSRT
instead of being overly focused with sanctioning their wrongdoing for means of deterrence. Thus, a
narrow evaluation focus on prograrme effectiveness as a reduction of recidivism misses the mark in

case of restorative justice responses to crime.

Moreover, aplying this narrow focus only puts the offender at the centre of attention yet again

by making their behaviour and its change the highest priority. Restorative justice on the other hand,
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puts victims of crime at the forefront, their needs and the resultoigigations of offenders and
communities, as well as repairing the harmed relationships between them and their communities.
Thus neutral findings regarding offender recidivism after participation in some form of restorative
justice process still leavesepity of room for normative justifications of restorative justice and its

benefits, such asictim satisfaction(Bazemore & Elis, 2007, p. 397).

Evaluations of the successfulness of restorative justice programmes need to consider all of these
dimensions asvell as their interconnectedness. Moreover, it is the very nature of these dimensions
that they are highly subjective and objective data for their evaluation are therefore more difficult to

obtain than measures of behavioural change such as recidivism.

A Canadian metanalysis of Latimer, Dowden & Muise (2005) stands out in this respect. They
provide an empirical synthesis of existing studies on the effectiveness of restorative justice practices
and therefore a valuable systematic summary of the statthefart of evaluation in this field. At the
same time however, they point out important methodological challenges for evaluating RJ adpproac

es of any kind that have not yet been tackled.

Studies included compared restorative justice programmes to fi@uht (nonrestorative) cnin-
inal justice interventions. The authors selected the following outcomes to assess their effectiveness:
(1) Victim and (2) offender satisfaction, (3) restitution compliance, and (4) recidivism. In general,
restorative justice apmaches were found to be more effective regarding these outcomes. According
02 0KS | dziK2NB K2g8SOSNE (KSasS -sdlégtidnbiadedidenttios/ RA Yy 3 &
GNRBEfSR 2dzi02YS aiddzRASa iy p.NIBaThiSshldsalektignSs d8edi G A O S
the fact that participation in a restorative justice program is voluntary and offenders who chose to
take part (treatment group) are likely to be more motivated than others (in the control group). For
this reason, it cannot be ruteout that their higher motivation also impacts their programmet-ou
comes as listed above. In other words, the positive effects cannot exclusively be attributed-to pr
gramme participationHence, the question remains open, how evaluative research of Rdrcan

should be conducted appropriately.

Regarding circles, the task of evaluating is even more challenging. According to Stuart another
additional evaluation dimension comes into play when assessing circles. From his standpoint, the
success of sentencingrdes cannot be measured only based on such aspects as costs or recidivism,
AAYyOS (GKS 3J21ta 2F OANDESa IINB y20 2yteé G2 OKIy
community (Stuart, 1999 in Aertsen, 2004). This goal seems even more challéogimgluate than
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victim or offender satisfaction due to its complexity; communities persist of individuals, groups and
their relationships to each other which are changing in time, place and qualitnuouslyand &-
tempting to measure effects circlesay or may not have on these changes or along with them will

not be a simple task.

However these issues will get resolved eventually, so far there is little to be found regarding
evaluation ofcircle succes®r effects whether regarding the attitudes anshtisfaction of victims or
other circle participants, objective findings concerning recidivism after participation, or concerning
G§KS YdzOK Of I AYSR aO2YYdzyAilied o0dzAif RAydIéE STFSOGa
by the fact that practicahpplications of circles are oftentimes embedded in broader communiy pr
grammes and a variety of measures, be it combined or independently applied, that are undertaken in
response to crime. Thus, disentangling the effects of circles alone in order tat#heir sole m-

pact will most likely remain a challenge for future studies to face.

There are some (limited) fiings available however and we Mgkovide a brief summary in the

following:

AnAustralianresearch studyas described by Fitzgerald, exianed whether people who partic
pated in circle sentencing (1) show a reduction in the frequency of their offending, (2) take longer to
reoffend and/or (3) reduce the seriousness of their offending. This was tested based on ai exper
mental design comparing test and control group. There was no effect of the participation in circle
sentencing in comparison to traditional court proceedings on any of the outcomes listed above: both
groups reduced their reffending similarly (Fitzgerald, 2008). The researstaso point to two ea
lier evaluationgdone by Potas, Smart, Brignell, Thomas & Lawrie (2003) and Harris (2006) that found
an effect from circle sentencing on the recidivism rate of offenders: it was lower than the orfe of o
fenders who appeared for a tréttbnal court hearing. However, both these researches have been
criticized by Fitzgerald for a number of methodological fld§as control group, evaluation period
was too short, the wrong recidivism rates were used to compare outcomesamdictheir findhgs

seem questionable for these reasons.

Several evaluations are available for the communitHolow Water in the Canadian province
of Manitoba, where circles were used in the Community Holistic Circle Healing Programme, in short
CHCHP, to tackle higtvels of sexual abuse, as well as alcohol and drug abuse. Couture et &k detec
ed a lower recidivism rate of CHCHP participants compared to the rest of the country. In general, the

whole CHCHbrogram was evaluated positively: a healthier community was dowith a higher co-
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fidence in the judicial system among other findings (Couture et al., 2001, cited in Johnson, p. 11). This
positive result regarding recidivism was confirmed by an evaluation of the Native Counselling Service

of Alberta, who found in theistudy of Hollow Water that only two participants (over ayiar per-

od) re-offended (see Umbreit, Vos & Coates, 2006, p. 11). According to the authors, early preliminary
evaluation efforts had already provided optimistic insights regarding circle heroiied by partic
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The Healing/Sentencing Circles ProgramAdfitehorse, in the Yukon Territory of Canada-
L322 NI SR & @RISE vikin shistactidn (Matthews and Larkin, 1999). The authors alse me
tion an evaluation of recidivism rates of the Program at Whitehorse conducted by an extemal co
sultant. Among 65 participants of the program the rate ofofeending was loweredy 80% (M&
thews and Larkin, 1998s cited by Umbreit, Vos & Coates, 2006, p. 11)

A rather comprehensive process evaluation of the Peacemaking Circles Pilot Project for juvenile
offenders in two communities ifforonto Canada, St. James Town and RegearkRvas conducted
by Reacebuilders International Inghis research has also been able to document high levels ef sati
faction among project participants: the pilot project not only improved their relationships with their
families and peers but also thetonnectedness to the community (Peacebuilders International,
2006).

An explorative study on one of the first efforts of implementing Peacemaking circles She
the South Saint Paul Initiative of Minnesotavas conducted by Coates, Umbreit anois\(20@3).
They concluded thatgacemaking circles are effective in many respects: holding offenders aecount
ble, assisting victims, and fostering a sense of connectedness among those affected by crime within
the community. In sum, circles were perceivedfais by offenders and their families (ibid., p. 271),
all participants liked the way circle®nnectedthem to others (ibid, p.271), and even participants
K2 B6SNB NBfdzOGlyd Fd FANRG ag2ddf R NBO2YYSYR {(KSE

similarcircumstances(ibid., p. 272).

After this pioneer project, circles have spread across the US from Minnesota to Wisconsin, New
York, and Alabama. Minnesota and Montana apply circles in several counties and even mention ci

cles and their use explicitly their state statutes although embedded in general restorative justice
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programmes (Juvenile Petty Offenders, 2009; Office of Restorative Justice, 2009 as cited by Johnson,

2011, p. 29).

I ANDt Sa |t a2 dckddkawdetettfeySHave bderdimpiented dinge 1999 by the
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Nations, 2003, p. 5). Their success was applauded by a Harvard Study on American Indian Economic
Development providing very promisingaults in terms of participant satisfaction and recidivism r

dudions (Honoring Nations, 2003, p0)

Another Canadian approach to Restorative JusticeGirelesof Support and Accountability,
COSAwhich were first initiated in HamiltorQntario in the mid-90sand are now in place all over
Canada They differ substantially from sentencing or peacemaking circles as they have an explicit
focus on sex offenders and their-igegration in society. However, since they are gaining more and
more importance anére being applied beyond Canada, in several states of the US (including-Minn
sota), and in the UK, with more and more countries becoming interested, we decided to include
them in this review. Evaluation results for COSA participants showed substalotiedlly recidivism
rates compared to matched control groups not only for sexual but also for violerifeneding Wil-
son, et al. (2007, 2009).

In Hawaii restorative circles have been implemented as an integral method fentey planning
since 2005 (W&er & Greening, 2010, 2013). Facilitators combined circle methodology withrihe la
Jdzl 3S 2 F-FodubemBiiahti K 2NI LI X { C. ¢ ¢ ° GRS thegeKrheth&dbldgicam chpn O ¢
differences they are referred to as Huikahi Circles to distinguish them fther ocircle models. Qu
comes of 52 Huikahi Circles measured with follqevsurveys provided very optimistic and positive
findings. All participantSNBE 3 NRSR OANDE S LI NGAOALI GAZ2Y & | a¢
In addition, all but 3 of 168 Y Y I S adzLlLJl2 NI SNA NBFSNNBR (2 Fa af
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Huikahi Circle helped them reconcile with the inmate. Although the sample is tootsnda#iw red-
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this, they do point out that the numbers look promising in this respect: For example, a total of 23

° SFBT is acknowledged by the OJIDficé of Juvenile Justice and Delilency Preventionjis a promising
evidencebased intervention (OJJDP, 2009).

10 According to Walker and Greening (2010), there were 280 participants (family, friends, prison
staff/counsellors, and incarcerated persons) involved altogether.
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people who participated in Huikahi Cirslbave stayed out of prison for two years or more. Unfort

nately, there is no comparison group available to assess this ratio appropriately.

In sum, evaluations look promising at this stage. However, there is still a long way to go and
more implementationand evaluation necessary before we can draw sound conclusions regarding the
evidence base. Particularly, outcome evaluations require more sophisticated designs that take into
account the risk and motivation levels of RJ participants, to name the leastjeén of making read-
tic comparisons with comparison groups. Given that participation in RJ programmes is voluntary,
conventional approaches to evaluation such as randomized controlled trials are inappropriate since
they would require imposed assignmerntseither RJ programming or the control group. Moreover,
important questions regarding the aspects or dimensions of RJ that are contributing to such positive
outcomes as victim satisfaction, offender restoration or reduced recidivism remain unanswered.
Which elements are indeed restorative, which counterproductive or simply neutral? Theseaevalu
tion dimensions are not simply relevant for informing decision makers about the Pros and Cons of RJ

programming butare also much needed in order to deepenourung G  YRAY 3 2F QGAOGA Y3

Furthermore, circle meetings are not without risks. Rieger, for example, pointed out that circle
processes may perpetuate the cycle of power and domination that results in victims in the first place.
According to Rieger, cieg do not necessarily mitigate these power relations: the circle itself might
not give adequate strength to the victim to speak openly (Rieger, 2001). However, several aethod
logical circle aspects such as using a talgiegeand consensubased decisiomaking are geared
exactly towards these problems by aiming to empower everyone and giving every single participant
equal rights and opportunities to spedk Other critical viewpoints from participants drawn from the
existing literature were dissatisfagty @A 0K GKS f Sy3dK 2F GAYS OANDT €
a1 f 1 A yhavihgprobleyn&n remembering what was being said or what one wanted to coatri
ute due to the slow pacing of the circle dialogue. We would argue that circles aim at exactly that
slowing down communication with the goal of taking more time to process what others sayt-+reflec
ing upon our own thoughts and reactions, keeping emotional raptures at bay and preventing-escal
tions. Considering that there are rather sensitive issuesandtional wounds discussed theseepr
cautions seems well in place; while there may be situations or participants where these precautions

are not required or may be perceived as objectionable they are still not disposable.

1 Other, more treoretical risks of circles, and specifically the involvement of community in them, have been
discussed in 2.1.3.
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4. CONCLUSION

In this chapter we maal the attempt of defining restorative justice, peacemaking circles and
community. We have noted that community involvement is a fundamental aspect of restorasive ju
tice, but that most restorative justice practices currently applied only involve a smillopahis
community (if any), namely the community of care. Therefore, we argue that the introduction of
peacemaking circles in the European context, which relies heavily on the inclusion of the community,

iS a necessity.

However, the involvement of commmity is not a simple endeavour. Not only does there not
aSSy G2 oS I O2yaSyada 2y ¢oKIGd aO2YYdzyAdGeé NBIff

without difficulties and risks.

We defined community in this research study based upon the ctiaehappens. On the one
hand you have the micrcoommunity, which is affected by that specific crime. This includes the pe
az2ya o6K2 KI@GS | YSIYyAYy3Fdz |yR LISNE2YFf NBtFGAZ2Y
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who are not harmed by that specific offense, but can be harmed by the cumulative effeitnef

The challenges of involving this community in restorative justice lie on the one hand imthe li
ited motivation of the community. Do they want to be involved? And if they do, do they participate
to further the restorative justice process, or doethbring in (undisclosed) conflict from the commm
nity about values and visions on crime? On the other hand, the question is also if everyone is allowed
to participate, or if the community itself excludes some people from joining? Furthermore, do the

peoplethat participate have the capacity to deal with the content of the circle and the outcomes?

These are just some of the concerns we should take into account when implementing- peac
making circles. Moreover, we will have to find a way to implement peacematircles, suited for
the European context, since there is no exact formula for practising peacemaking. Instead, there is
only a blueprint, consisting of an inner and oufeamework, whichneeds to be adapted to the

needs of the respective community.
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CHAPTER3: FRAMEWORK OF CIRCLES

Since peacemaking circles are not yet used lHuropean context, the implementation of them
Aaz tS3aAFtfte aLISH1{Ay3ar al aK2d Ay (GKS RIFENJ £ |
forms of restorative jatice, mostly victiroffender mediation and conferencing, both arEuropean
and national level. These different types of regulation can be used as a guiding light to help point the

implementation of peacemaking circles in the right way.

In what follows after presenting some information on restorative justice related regulations at a
European level, we will try to give a concise overview of the existing legal frameworks concerning
restorative justice (dialogue practices) at the national level in the tlomentries. As far as it ce
cerns the supranational level, we will restrict our overview to the European level and therefore will
not focus on legal instruments at the global level, such as the UN Basic Principles on the &se of R

storative Justice Programes in Criminal Matters (ECOSOC Res. 200%/12).

1. EUROPE

1.1. COUNCIL OFEUROPE
1.1.1. The European Convention on Human Rights 13

The European Convention on Human Rights (ECHR) could be seen as the foundation of the Eur
pean law, to which all its member states agreeddthoiv. It was drafted in 1950 and has since then
been updated through a series of protocols, the last one was added in 2010. Every countrg-that a

plies for membership of the Council of Europe has to subscribe the ECHR.

The ECHR presents the fundamentatniam rights and freedoms, that according to the Council
2F 9dzN2 LS OFy OoNAYy3a | G3INBFGSNI dzyAGe o0SGwSSy
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way, hut they are the standards that should be upheld at all times. Some of these rights deal with

12 A general overview of restorative justice relevant regulations at the level of the United Nations, the Council
of Europe and the European Wni can be found in Willemsens (2008). See also the UN Handbook onaRestor
tive Justice Programmé&sINODC, 2006) (Available from:
http://www.unodc.org/pdf/criminal_justice/0656290_Ebook.pdf).

13 European Convention of Human Rights. Available frottp://www.echr.coe.int/NR/rdonlyres/D5CC24A7
DC134318B4575C9014916D7A/0/CONVENTION_ENG_ WEB.pdf
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justice in general and as such may have an impact on any restorative justice project that is or will be

implemented ina European environment.

Since it would takeis too far to discuss the whole ECHR, we focus here on the most relevant a
ticle given our research topic, namely article 6 which mentions the right to a fair trial. Specifically,
GKA&A INLOAOES YSydGAazya | Y2y3a 2 0KHSeN& shalfé giesumedd S NE 2 y
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Since ina European context, only a court can decide if someone is guilty or not, this seems to
conflict somewhat with the notion of restorative methods which needs some admissiguilo from
the offender before the restorative method may be considered, even if this method is applied before
a court hearing. However, this possible point of critique has been addressed by the Council of Europe

Recommendation concerning mediation innad matters.

1.1.2. Recommendation No. R(99)19 14
Recommendations are ndvinding for the member states of the Council of Europe, but it gives

an insight to the opinion of the Council of Europe and can be seen as a suggestion for national sove

eignties how to proeed.

The Council of Europe has adopted such a Recommendation regarding restorative justice and
more specifically about mediation (in penal matters). This recommendation was drafted fana nu
ber of reasons. Again, it would take us too far to examine thele/Recommendation and the ae
sons for creating it. However, considering one of the aims of peacemaking circles, namely to involve
the community more in the aftermath of crime, two reasons are notable. The Committee of-Mini
ters of the Council of Europeaegnised in adopting this Recommendation that there is (1) a need to
enhance the involvement of the community in criminal proceedings and (2) [mediation may increase
the awareness of] the important role of the individual and the community in preventindhandling
crime and resolving its associated conflicts; thus encouraging more constructive and less repressive

criminal justice outcomes.

* Recommendation R(99)19 concerning mediatiopeénal matters.
Available fromhttps://wcd.coe.int/ViewDoc.jsp?id=420059&Site=DC
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Although the actual Recommendation does not further detail the role of the community, it is
stipulated that the entiety of the Recommendation applies &my process whereby the victim and
offender are enabled, if they freely consent, to participate actively in the resolution of matters arising
from the crime through the help of an impartial third party (mediator). Aagemaking circles do

this, one could argue they fall under this Recommendation.

We specifically want to mention three elements of the Recommendation. Firstly, it stresses that
any mediation process should only take place when all parties freely consénttaonsent which
they can withdraw at any time. The process should also be confidential and should not be initiated,
unless all parties agree. Mediation is not restricted to one phase of the judicial procedure, but should

be available throughout all @ses.

Secondly, concerning procedural safeguards, the Recommendation specifically mentions the
right to legal assistance and translation/interpretation (if necessary). In the case of minors, they

should have the right to parental advice.

Lastly, the Remmmendation states that, although an agreement about what has happeeed b
tween all parties is necessary to commence a mediation, the participation to a mediation may not be

used as evidence of an admission of guilt. This is important given art. 6 ofttie (8€e above).

1.1.3. GUIDELINES FOR A BETTER IMPLEMENTATION OF THE EXISTINGCRE
OMMENDATIONCONCERNING MEDIATION IN PENAL MATTERS

In 2007, the European Commission for the Efficiency of JUSIEPEJ) under the Council of E
rope adopted several guidelines farbetter implementation of the existing Recommendations on
mediation, including the Recommendation concerning mediation in penal matters (R(6%&8

above).

Again, we will only mention a few notable items in light of the implementation of peacemaking

circles. The guidelines specify for example that social authorities aneoeernmental organe-

!> European Commission for the Efficiency of Just@eidelines for a better implementation of the existing
Recommendation concerning mediation in penal matt&Ssasbourg, 7 December 2007. Available from:
https://wcd.coe.int/ViewDoc.jsp?Ref=CEPEJ%282007%2913&L anguage=lanEnglish&Site=CM&BackColorinterne
t=DBDCF2&BackColorintranet=FDC864&BackColorLogged=FDC864
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tions should be recognised, since they can play an important part, both in promoting restorative ju
tice and in being actively involved in mediation. Furthereyanember states are also encouraged to
monitor existing mediation schemes and ongoing pilot projects. One could argue that the project

about peacemaking circles falls under the latter.

Concerning confidentiality, the guidelines only mention the mediatd should have a duty of
confidentiality throughout all stages of the mediation and also after its termination. A breach in this
duty of confidentiality should be considered as a serious fault. The guidelines do not mentién poss
ble problems concerningoafidentiality of the mediation process itself when there are more parties

involved.

As another point of interest, the guidelines stress that mediation requires the free and informed
consent of both victims and offenders. This informed consent signtishioth victim and offender
have been informed of the potential benefits and risks of mediation. A mediation whickl-disa

vantages one of the parties should be avoided.

A last point of interest is the fact that the guidelines mention, based on a preligniegearch
amongst the member states, that one of the main obstacles for the development of mediation is the
lack of awareness of it, both among professionals and the general public. The guidelines present
some ideas about how to raise this awareness. Sfe@m our perspective, we additionally could
mention peacemaking circles, since one of the assumptions is that by including the larger community

and possible judicial authorities, their awareness of restorative practices in general will increase.

1.2. EUROPEANUNION

1.2.1. Council Framework Decision of 15 March 2001 on the standing of vi c-
tims in criminal proceedings 16

Contrary to United Nations and Council of Europe Recommendations and Resolutions, EU
Framework Decisions deliver 'hard', i.e. binding, law for its merstses. This means that member
states are legally obliged to reach the results set forward in a Framework Decision (or in a Directive),

although they can choose autonomously the instruments on how to achieve this.

'® Council Framework Decision of 15 March 2001 on the standing of victims in crindeabdngs. Available
from: http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001F0220:EN:NOT
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The Council Framework Decision of 15 8aP001 deals with the position of victims in criminal
proceedings, and therefore lists a number of rights for victims to be guaranteed in the course of the
criminal justice process. It also includes mediation in criminal cases, which it defines as follows

"Mediation in criminal cases" shall be understood as the search, prior to or during crinainal pr
ceedings, for a negotiated solution between the victim and the author of the offence, mediated by a
02 Y LIS (i Sy GAgain®mMeEc@ul @rgue that peacemakiriccle fit under this definition: victim
and offender do try to find a negotiated solution (in consensus, together with the community) with

the help of a (trained) facilitator.

Furthermore, the Framework Decision in its article 10 states that all mentatrssshould po-
mote mediation in cases where they find it appropriate; and, when an agreement between victim

and offender is reached, it should be possible for criminal justice authorities to take this into account.

If we take our argument that peacemgkd OA NOf Sa FFff dzyRSNJ KA &
that their possibility should be promoted, but maybe even more important, that the consensus

agreement of the PMC could be taken into account by the judicial authorities.

1.2.2. Directive of the European Parliament and the Council of 25 October
2012 on the rights, support and protection of victims of crime 17

The new victims' Directive, replacing the 2001 Framework Decision, has been drafted dfter fin
ings related to the limited degree of implementation dfet 2001 Framework Decision throughout
Europe. It therefore stipulates victims' rights in a more clear and pronounced way, including the
rights of victims with specific protections needs, the rights of victims on social recognition and help,

and the necessg involvement and training of legal professionals.

Of utmost importance for us is the definition of restorative justice that is given in article 2 of the
Directive, highly inspired by the Council of Europe 1999 definition of medidtiRestorative juste'
means any process whereby the victim and the offender are enabled, if they freely consent, ito partic
pate actively in the resolution of matters arising from the criminal offence through the help of an

impartial third party."Furthermore, recital 46 othe preamble of the Directive readdRestorative

" Directive 2012/29/EU of the European Parliament andhef Council of 25 October 2012 establishing imin
mum standards on the rights, support and protection of victims of crime, and replacing Council Framework
Decision 2001/220/JHA. Available from:

http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:30520057:0073:EN:PDF
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justice services, including for example vietiffender mediation, family group conferencing and-se
tencing circles, can be of great benefit for the victim, bur require safeguards to prevent secondary and
repeat victimisation, intimidation and retaliation.”

This formulation implies that

(1) the circle model is officially recognised even in a European context;

(2) circles fall under the field of application of this Directive;

(3) circles can and shoula lzonsidered in the best interest of the victim (not only from thie o

fender's perspective); and

(4) sufficient attention should be given in order not teuvietimise the victim.

The latter is further detailed by article 12 of the Directive, which deadtls the 'Right to sad-
guards in the context of restorative justice services': here again, the primary interest of the victim is
stressed, as well as conditions such as informed consent, the acknowledgment of the facts by the
offender, and the voluntaryrad confidential nature of the process. Finally, in the same article 12,
member states are requested to ‘facilitate the referral of cases, as appropriate to restorative justice
services'. However, the Directivaalthough offering clear rights to victims ofime - has been crit

cised for not considering restorative justiceasghtfor victims to have access to.

1.3. SUMMARY

Instruments at the supranational level, such as the Council of Europe Recommendation R(99)19,
has been influential throughout the Euroge continent and beyond. The Council of Europe Reco
mendation contains the most important methodological and organisational principles for the-impl
mentation of victimoffender mediation and other restorative justice practices. These are higlay rel
vant for the practice of peacemaking circles as well. More recently, peacemaking circles have been
officially recognised as a valuable restorative justice model also in a European context. However, EU
regulation shows an important concern for the full involvemeamtd wellbeing of the victim, and
therefore clear procedural safeguards are prescribed. These are all elements we will have to take into

account in the further development of our model for implementing peacemaking circles in Europe.

2. LEGALSETTINGOFBELGIUM

In Belgium, there is a wide array of possibilities for people who are in conflict with one another
to enter a dialogue with the help of a neutral third pare.d. neighbourhood mediation, family ea

diation, etc.).
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When we focus on restorative justicégatbgue between victims and offenders of crime, we can
still distinguish a number of procedures, all based on different legislative rules. In what follows, we
will present four main focuses of victioffender dialogue, as seen from the legal point of vig\le
will start with the victimoffender mediation for adult offenders, since this provides the context the
peacemaking circles in this research project have been condict&dirthermore we will briefly look
at victimoffender mediation for juvenile offesters and conferencing for juvenile offencér a
more extensive look on the different forms of mediation and conferencing in Belgium, see Van

Dooselaere &/anfraechem (2010) and van Camp & de Souter (2012).

2.1. VICTIM-OFFENDER MEDIATION(WITH ADULT OFFENDRYS)

Victimoffender mediation for adult offenders was first introduced in Belgium in 1993, as a pilot
project of the KU Leuven (Peters & Aertsen, 1995; Suggnome vzw, s.d.). The legal basis for victim
offender mediation for adult offenders was only introgtin 2005, with the law on mediation of 22

June 200%

2.1.1. Methodology
The law defines mediation as follows:

Mediation is a process that lets people in conflict, if they consent to it voluntarilycparti
ipate actively and in confidentiality at the finding afsolution for the difficulties risen
from a crime, with the help of a neutral third and grounded on a certain methodology. Its
purpose is to facilitate communication and to help parties achieve an agreement the
selves concerning the rules and conditidmet tan lead to pacification and restoratioh.

[own translation]

It is important to note that the methodology itself is not further presented in the law. As such,
the mediation services have some freedom to find a methodology that fits in the generadvirar

of the basic principles: a voluntary, confidential process guided by a neutral mediator.

'8 Law of 22 June 2005, introducing dispositions with regard to mediation in the Introductory title of the Code
of Criminal Procedure and in the Code of Criminal Proceduamslation used by Van Dooselaere and
Vanfraechem]B.S, 27 July 2005.

Y Art. 3, Preliminary Title of the Code of Criminal Procedure and art. 553, 83 Code of Criminal Procedure.
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The law does mention an ethical commis$fomhichnext to the formulation of an ethical code
and ethical advises, is also responsible for dealing with contplaimd supervisgthe ethical aspects
in the training of the mediator§. It is possible that this commission will also further define the
methodology. As it stands however (2013), this commission has not been formed. There is an unoff
cial ethical commissn (formed on the initiative of the mediation service Suggnomeé vzw and the
mediation services for juvenile offenders), but it has not defined the methodology (although the

methodology is often refined based on its advices about deontological problems).

2.1.2. Who can participate in/solicit a mediation?
This law stipulates that everyone who has a direct interest in the judicial case can solicit-a med

ation at a mediation servic®.

Parties,who want to participate irmediation cannot be represented by their lawge They can
however ask their lawyers for advice regarding mediation and be assisted by them during tlze medi

tion.?®

The judicial authorities are mentioned to have a specific role of informing concerned parties of
the existence of mediation. Even more, evhthey see it opportune, they can even offer mediation

to the concerned partie$!

Although not stipulated in the law, other professiongtsopation, victim supportlawyers, prs-

on personnel, etc.) can inform and refer people to the mediation service.

2.1.3. When is a mediation possible?
Mediation is possible in each phase of the judicial procedure and also during the execution of

the sentence? and it is possible for all crimes. Consequently, mediation can only be offered im a co
flict where there is a judiai case and mediation is not seen as a diversion from the court, but rather
Fy aFRRAGAZYE (2 (GKS GNIRAGAZ2YIf 2dzAadAO0OSm-aeadsSy

0 Art. 554, §2 Code of Criminal Procedure.

L Art. 2, §2 KB 26.01.2006 concerning the constitution and the responsibilities of the etbinaiission for
mediation, as stipulated by art. 554, § 2 Code of Criminal Procedure [own translation].

%2 Art. 3, Introductionary Title of the Code of Criminal Procedure.

2 Art. 553, §3 Code of Criminal Procedure.

4 Art. 553, §2 Code of Criminal Procedure.

 Art. 553, §1 Code of Criminal Procedure.
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pletely separated from each other however. If an offender and victim reach an agreem the
mediation, it is possible that the public prosecutor and/or the judge will take this into account; but

they are in no way obligated to do so.

Besides the presence of a judicial case and the absence of a mediation in penal mattems (see i

fra), the law does not stipulate any further criteria for the mediation.

2.1.4. Confidentiality
Regarding confidentiality, the law on mediation states:

The documents drafted and announcements made in the course of the mediation are
confidential, with the exception ohat whichboth parties agree to inform the judicial

authorities about. They cannot be used in any penal, civil, administrative, arbitration or

20KSNJ LINPOSRAZNBE F2NJ az2f gAy3d O2y ¥t A0&a | yR | NB
tra-judicial confessioff

Confidential documents that have been communicated or have been used by a party co

trary to the rule ofconfidentialityhave tobe excludedt SE 2 F T A &ovhdranst y O 2 dzNIi @
lation]

The law also points out that mediators are bounded by the professiondideiality *®

If both parties want to inform the judicial authorities about the content of the mediation, the
law only states that the judge has to mention the existence of such an agreement in his verdict. He
OF'ys o0dzi R2SayQi Kfith® §greéngeit intd actont. 1 KS O2y i Sy d 2

2.1.5. Mediation services
This type of mediation can only be offered by mediators, employed by mediation services, re

ognised by the government. By decision of the Minister of Justice, Suggnome vzw (Flanderg} and M

diante asbl (Watinia) are (at the moment) the only two organisations that are recogfis@mth are

% Art. 555, §1 Code of Criminal Procedure.

" Art. 555, §2 Code of Criminal Procedure.

% Art. 555, §3 Code of Criminal Procedure.

# Ministerial Decision of 10 March 2006, the recognition of mediations servicespatated in art. 554, 81
Code of Criminal Procedure.
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non-profit organisations. Although both organisations are subsidised by the government, they work

independenty.*

2.2. MEDIATION IN PENAL MAITERS(ONLY FOR ADULT OFFENERY

Mediation in penal matters is governed by the law of Februar{, 1894 concerning the pree

dure of mediation in penal matters [own translatiofl].

2.2.1. Methodology
As a way to end the prosecution without going to court, the prosecutor can in certain @ses r

guestof the offender to reimburse the damages to the victim and show him evidence of this rei
bursement. Additionally, the prosecutor can ask of the offender to follow a therapy, training or to
perform a community service. The prosecutor will also involvevitem to mediate between the

two parties about the payment of damag#s.

Legally speaking, the mediation deals primarily with the restoration of the damages ofcthe vi
tim. As the offender has to give an evidence of this, it is more about literal payamehltess about
emotional restoration. There is however room to mediate about both forms of restoration, but the
oFasS tAYyS F2NJ I Gadz00SaaTdz Y $He prosecutdrysssuppodied G KS L.

for this mediation by a justice assistant betHouse of Justicg.

When the offender complies with the payment of the damages and, when appropriate, with the
FRRAGAZ2YIE YSFadaNBaszs I aYSRAIFGAZ2Y YSSGAy3aé HAGK
public prosecutor) is organized. In tmeeeting an official declaration of the agreement is made and
signed. If the offender fulfils the agreement, the prosecution stpé.the mediation fails or the

2 T ¥ Sy R SniiitheRgeéeint, the majority of the cases go to court.

* The federal justice department is responsible for most of the subsidies of both organisations. In return, the
justice department requires them to mediate (on average) in 50 victifender relationsiips for each full time
employed mediator and to report about their work. There is no further involvement of the justice department
in the daily operations of the organisations at this moment, which leaves room for both organisations to create
an own policywithin the legal framework.

L Law of 10 February 1994 concerning an arrangement of the procedure of mediation in penal rfmters
translation} B.S., 27 April 1994.

% Art. 216ter, §1 Code of Criminal Procedure.

% Art. 216ter, §7 Code of Criminal Procee.

% Art. 216ter, §4 Code of Criminal Procedure.
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2.2.2. Who can particip ate in/solicit a mediation?
The public prosecutor is the only person who can start a mediation in penal madtisyvictim

and offender can be assisted by their lawyers during the mediation; the victim can also be répresen
ed by his/her lawyer. There i® mention in the law of other possible parties, besides victim and

offender, whichcan participate®

2.2.3. When is a mediation possible?
Mediation in penal matters is only possible before trial in cases where the public prosecutor

g2dZ Ry Qi NI deficg 6f mbre thdANR yes&rs/ WEeS ah investigating judge is appointed
in the judicial case, mediation in penal matters is not an optfon.
This form of mediation is specifically designed to end the prosecution (when the mediation was

successful) and as suakioiding a court hearing.

2.2.4. Confidentiality
The law on mediation in penal matters does not mention confidentiality. As the public prosec

tor is closely involved and the mediator is a civil servant (who is legally required to report new crimes
to the judicid authorities), there seems to be (based on the law on mediation in penal matters) no

grounds for confidentiality of the content of the mediation towards the judicial authorities.

2.3. VICTIM-OFFENDER MEDIATION(WITH JUVENILE OFFENERYS)

Mediation with juvenileoffenders is regulated by the 1965 Youth Justice Act, which wasisignif

cantly changed in 2008.

2.3.1. Methodology
Victimroffender mediation for juvenile offenders is described by this law as follows:

The mediation has as purpose to give the opportunity topeson who is
suspected to have committed an act, described as a crime, the persons who have

parental authority regarding that person, the persons who have that person in

% Art. 216ter, §6 Code of Criminal Procedure.

% Art. 216ter, §1 & §5 Code of Criminal Procedure.

% Law of 13 June 2006, to modify the legislation on youth protection and taking on cases of juveniles who
committed an act described as a crirfteanslation used by Van Dooselaere en Vanfraech&ny, 19 July 2006
(second edition).
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custody and the victim to cope with the relational and material consequences of
the act, described as a crime, together and with the help of a neutral medrtor.

[own translation]

As in the law on mediation for adult offenders, the concrete methodology of mediation
is not defined in this law. However, there are some aspects stipulatesbanthe meda-
tion should be offered; namely it is stated that it is the judge or public prosecutor wmho i
F2NX¥YA OAY GNAGAY3IO GKS LINIASEa 2F GKS 2FFSNI 2°7F
mediation service in 8 days, the mediations service toesontact all involved on their own

initiative 3

There are some notable differences though between both definitions of mediation gi

en in the law on mediation for adult and juvenile offenders: whereas the mediation for

adult offenders is defined intertn I & G FAYRAYy3I 2F | azftdziazy F2NI 0
ONAYS¢ YR aFFOATAGIGAYT O2YYdzyAOFGA2yés GKS RS-
dza$a GSN¥Ya & adz2 02L 6AGK GKS NBfLGA2YyFE YR

might be explaied by the fact that the judicial system for adults is more focused on the
ONAYSsS 6KSNBlIa (GKS fS3IHf1 aRMWREOKE! 182REYIAYFT2HE

nile offenders.

2.3.2. Who can participate in/solicit a mediation?
The mediation is open to all p&s mentioned in the description of mediation (see supra); in

other words: offender, parents or custodians of offender and the viclihe right is given to each of
these parties to seek the advice of a lawyer before consenting to the mediation and dyzmrtiey

reach an agreemerif’

An interesting passage, specifically about mediation, is the following statement in the law:
The mediation service can, with the agreement of involved parties, involve

other persons with a direct intere$tjown translation]

% Art. 37bis, §2 Youth Justice Act.

¥ Art. 37ter, §2 and art. 45quater, §1 Youth Justice Act.
“© Art. 37bis, §4 and art. 45quate§] Youth Justice Act.
*L Art. 37ter, §3 Youth Justice Act.
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The question here is (perhaps similar to abdee,mediation with adult offenders) how toed

TAYS (GKAAa GaRANBOU AYyUuSNBadGéod ¢KS tlFg AdaStFT R2Sa

Mediation is voluntary and is suggested by the judge or pnateec The latter even has to at
least consider it before going to the court. The offender and victim itself cannot directly ask a-medi

tion.

2.3.3. When is a mediation possible?
A mediation is only possible when there are serious indications that the youthecespof the

crime, is indeed the offender. It has to be offered before a verdict has been reached in the case. Fu

thermore, the mediation can only start and continue as long as all parties agre&to it.

2.3.4. Confidentiality
Regarding confidentiality, the lagtates the following:

The documents drafted and announcements made during the work of the
mediation service or the service for conferencing are confidential, with exception
of that which parties agree to inform the judicial authorities ab&iawn transh-

tion]

The same wording as the law on mediation with adult offenders is used here, althoughrthe co
fidentiality is otherwisein aless pronouncedvay present in the Youth Justice Act. However, iadd
tionally the Youth Justice Act does mention that if ther@® agreement as a result of the mediation,
the course and result of the mediation cannot be used as an argument against the offender by the

judicial authorities"*

As an exception to the confidentiality, if both parties make an agreement, the judge hake
that agreement into account for his final verdict. This is stronger than in the law on mediation with
I Rdzf G 2FFSYRSNBRI $UKSNB GKS 2dzRIS aAryvYLX e KlFa G2

to, take it into account.

2 Art. 37bis, §1 and art. 45quater, §1 Youth Justice Act.

There were two other criteria: the youth had to admit he/she was the offender and there was an identifiable
victim. Both those criteria wereemoved from the law.

3 Art. 37quater, §3 and art. 45quater, §4 Youth Justice Act.

* Art. 37quater, §2 and art. 45quater, §4Youth Justice Act.
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2.4. CONFERENCIN@WITH JUVENLE OFFENDER}

Conferencingliteral translationof the Dutch ternis: restorative group consultatidis governed
by the same law as mediation with juvenile offenders. Generally, what is legally applicable far medi
tion with juvenile offenders is also aligable for conferencing. A detailed viewing of the legal

framework can thus be found in the section about viectiffender mediation with juvenile offenders.

Here, we will briefly mention two elements of conferencing, which is based on family group co
ferencing. The first is the description of conferencing in the law:
The conferencing gives the opportunity to the person who is suspected to
have committed an act, described as a crime, to the victim, their social enviro
ment and other (involved) persons tonsider solutions in group about how the
conflict, following the act described as a crime, can be resolved with the help of a

neutral mediator® [own translation]

In this description of conferencing the social environment of victim and offender is éyplici
mentioned. There is no mention that this social environment has to have a direct interest in the jud
OAlLf OFaSo b20Sg2NIKe Aa taz2 dGKFG GKS flé R2Sa
judicial authorities, although in the action reselareading up to this law and in the current practice,

a police officer is (almost) always present.

Moreover, conferencing can only be offered by the juvenile judge and not the public prosecutor.
Consequently, conferencing cannot be used as a diversion fn@ court, but can be used to give

victim, offender and their social environment a chance to seek restoration before the actual senten

ing.

2.5.  MUNICIPAL ADMINISTRATIVE SANCTIONS
¢KS YdzyAOALI £ | RYAYAAUNI GADS &l yOerdsEad o ENB yAY
tion) by the law of 19 May 1999 introducing urban municipal sanctions. Since then, the law has seen

many adaptations and small changes.

*® Art. 37bis, §3 Youth Justice Act.
*® New municipal law of 24 June 1988.
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This law makes it possible for municipal governments to punish certain behaviours with an a
ministrativesanction, ranging from a fine (up to 250 euraid asuspension of a permit to the do
ing of an establishment. Only those conducts that are mentioned in the local police law, aregsunish
ble.

These sanctions were introduced to battle all sorts of-aatial behaviour that falls under the
OFiGS3I2NR 2F dydAal yOSeéT SAGKSNI OFdzaSR o6& gSadalof A
ing property).

There are some behaviours that are of a crimimatiure, whichcan be punished by these admi
istrative sanctions as well. There is a limitative list of which crimes are susceptible for this rule. In
such a case, the prosecutor is notified and has the chance to prosecute the offender further. If he

chooses not to do so, the local government can punish tfender with an administrative sanction.

The law also creates the possibility of mediation, with the only purpose of giving the offender a
chance to repair the harnOther than the fact that the mediation has to be offered if the offender is

younger than 8, the law does not go into further detail about it.

2.6. LEGALOPPORTUNITIES FOR PEBEMAKING CIRCLES

There are some differences between peacemaking circles and other restorative methods. One of
the most defining seems to be the inclusivity of peacemakindesir@anyone interested from the
O2YYdzyAlleé FyR NBLINBaSydalFrdA@gSa 2F GKS O2dz2NI 2 NJ |
sought out. It is also herein that lies some of the legal difficulties (and not in e.g. the use ofkthe tal

ing piece).

Considemg these legal frameworks, there seem to be several opportunities to implement
peacemaking circles. The mediation as occurs in case of municipal administrative sanctionsnenly me
tions the term mediation, without further defining it. The type of asticialbehaviour sanctioned by
these municipal administrative sanctions (e.g. noise nuisance) also regularly affeeighbourhood
instead of just one person. As it is, there seems to be a good possibility to implement-tiadlesb
GO2YYdzy Ale aASSaEIsS yIoEA vEES A0ONWHSR 068 {(GdzZ NI omMdpdc o=

Although mediation in penal matters also seems to have some advantages (victim, offender and

the prosecutor are legally involved; the possibility to give alternative sanctions like therapy), there
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are some limitid ¥+ OG2N& G2 Ad dGd22Y AG Ory 2yfteée o6S ail

68 lye 2F (GKS LINIASA Ayo2t OSRT (KS &l yOirzya

NJi

YSRAFGA2YT GKS GAOGAYQA NERitedto dsking dakndgesYefcRPkaktiGah 2 Yy A 3

ly, the Houses odustice, who organise mediation in penal matters, are also the most regulated o
ganisaton (in comparison to the orgar@gons which offer victiroffender mediation and conferen
ing). We cautiously spect that there is probably less room for them to experiment with newlmet

odologies.

The legal frameworks for victhoffender mediation with adult offenders and victioffender
mediation/conferencing with juvenile offenders show some similarities. Inntleeliation with juse-
nile offenders other parties can be included, though they still need to have a direct interest in the
case. The legal framework around conferencing even explicitly mentions the group meeting. They all
share more or less the same ruldsoat confidentiality, all be it that in mediation with adult offén

ers those rules seem to be tistrictest

However, since mediation with adult offenders is the only form of mediation that can be-solici
ed by the involved parties themselves and the lagulating it leaves room for flexibility (or exper
menting) with the methodology (and practically because the Belgium partner organisation for this
research is Suggnomeé vzw, who can only mediate with adult offenders), we will focus on this legal
frameworkfor the possible implementation of peacemaking circles. Since it is perhapstribiest
law, certainly considering confidentiality, this also has the following benefit: if we find a way-to i
plement peacemaking circles in the law on mediation with adffitnders, it is safe to assume the

same will be possible under the law on mediation/conferencing with juvenile offenders.

Is it possible to put peacemaking circles under the law on mediation with adult offenders? One
could argue that, as the methodolo@y¥ G KS YSRAFGA2Y AGaSEF AayQi

peacemaking circles as one specific methodology of vioffender mediation.

There might be two problems however:

1.) The law stipulates that mediation is only possible for people who havesatdinterest in the
judicial case. This has been put in the law, so not everyone can say they were affected by the
crime and ask for a mediatidi.

7 A

¢

Idal

{dAaA3y2Ys8 @16 KIFIa RSTAYSR (K GRANBOG Ayl SNE

*" Memorie van ToelichtingParl. StKamer 20042005, nr. 1562/001, p.10
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Being hurt in your own integrity (physical or drmpal) and in a direct way
(through closeness to a person and/or closeness in time and $p4oen trars-

lation]

What does this mean for interested community members, who have no direct cenne
tion to the victim and offender, but can in principle panpiaie in a peacemaking circle?
¢tKS RSTFAYAGAR2Y 3IAGSY o0& {dzA3Ty2YSs aSSvya G2
interest, but is not a legal definition. On the other hand, one could argue that the soliciting of
a victimoffender mediation in the form o& peacemaking circle can only happen by sem
one with a direct interest, and the inclusion of interested community members is a part of

the methodology of mediation.

2.) The law emphasizes the confidentiality of the mediation and that onlyntaeersthat both
parties agree upoman bereported to the judicial authorities. However, in peacemaking ci
cles the judicial authorities can be present during the conversations between all parties. In
that situation, it is difficult to preserve that kind of confideriifg (if one party says soe
GKAY3IsS (GKS 2dzZRAOAIf FdziK2NARGEe gAff KShN AGZ
er party agrees that what he says is reported to the judicial authority). However, cooferen
ing in Belgium has the same confidiafity statement in the law and until now, not onerpa
ticipant or representative of the judicial authority has made a fundamental objection to the

participation of the judicial authorities (in the form of a police officer).

It should be further investigad if (one of) the following is possible and legally isuff
cient; or if other options are present:

(1) informing all participants of the role of the present judicial authorities and his/her
obligations concerning new crimes admitted in the restorative gastlialogue;

(2) a written agreement before the circle meeting between victim and offender,ttieat
circle meeting itself is notonfidential; or in other words, that they agree that judiciai- a
thorities may be informed of the content of the circle megfin

(3) (as an alternative for (2fhat everything that is said in circle is treated by the judicial

authority present as an announcement made despite the confidentiality (and thus be ignored

BLOQA AYLERNIFYy(d G2 y2GA0S8 (KIFG GKA&a RSTAYAGAZY Kl ayQi
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for the further legal consequences), except for that what isl saiconsensus/written down

in the agreement.

Next to the confidentiality, there is also the possible problem of equgligye the same cases
handled in the same wag and proportionality¢ does the (severity of) the sentence fit the crime?
Thelawon mBA | A2y GAGK FRdzZ & 2FFSYRSNA R2SayQid YSyil.
to the traditional court. As such, the normal safeguards regarding equality are guarded in tite cour

room.

A problem could be when there are certain agreements (eayment of damages, offender
does volunteer work, etc.) made between parties in a circle, that can differ from circle to circle, even
whenthe crime is the same; awhen damagesire very large following a minor offence. This isvho
ever also the case for vim-offender mediation. The possibility for parties to ask the advice of a
lawyer, the fact that the agreement goes to the juifjehe voluntary participation to the mediation
and the deontological commission, where mediators can ask questions if theydoanss them-
selves about (but not limited to) the balance of the agreement, have proven to be sufficient saf

guards until now.

3. LEGAL SETTING OKGERMANY

3.1. INTRODUCTION

Germany has a rather short history of introducing late modern legal possibilities fions/iend
offenders (and possibly other stake holders) to deal directly and productively with each other, before
or outside of a formal criminal trial, with interpersonal or small group conflicts leading to a criminal

offence respectively with conflicts gihating from already committed offences.

As in almost all (continental) European regions the expansiorpabkccriminal law and proe-
dure since early modern times, embedded in the very often belligerent if not gruel formatioa-of n
tion states, haddd to an intentional and steady legislative policy and practice to marginalise the role
of crime victims in the process of reacting to a an act causing harm, damages and loss to them ind
vidually, but also in many cases to their family, the neighbourhadti@ close community. The core
YSFEYAy3 2F (KS 3ISYySNARO 3Sy S Ndedple dif§ Nab, hanoJprg-S ¢ & K A 7

49 Although the judge in most cases cannot change the agreement, unless it is against the public order.
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erty etc. with more or less direct and intense implication forkbeald O2 YYdzy A& ¢ (G246 NR&

0KS 402YY29F AYKS NB BrgedBSINGSA Sy i SR o0& (GKS a{dl GdS¢

institutions of law enforcement and criminal justice. In short: Crime became so to speak a dual ma

GSNJ 2F a{dG1GS @ad hTFSYRSNE wAY téné&d linmataidic;O G S N

according with that the victim was conceptually turned into just another means of evidence in the

state criminal procedure. The negative consequences of the criminal act for the victim werg-<once

Gdz- f £t @8 NBRdJdzOSR @Rf (KSRWNH Ozt AaKE aal @OAT STG Ad

whether or not to sue the offender before a civil court, in the positive case getting confronted with

all the typical risks of being a party to a civil law procedure with strict rules afidié&v provide clear

evidence for each and any claim, and for bearing the burden of proof if a matter remained dventua

fex Ay GKS @GASg 2F (GKS RSOARAY3I O02dzNI X o6Sf2g6 (KS
However, a couple of rights or at least apts for the victim to influence the state procedure

against a culprit, and to get his/her personal interests dealt with by the legal authorities, were u

hold in German Penal Law and German Criminal Procedure Law throughout history until now, with a

lot of changes, amendments, reductions and the like in different historical periods. Some of them

implicitly related and still relate to what is now called Restorative Justice. There are indicators to be

found in scholarly texts, judicial decisions and histérézaurces (documents etc.) that people made

actual use of the possibilities also with the aim to come to terms with crime related persamal co

flicts. But there is no comprehensive study available yet showing how often such actions happened,

and under whatconflict constellations and types of personal relationships, and with what kind and

percentage of outcomes. It seems therefore very worthwhile for the future taralyse all relevant

issues anew and in depth under the explicit overarching perspectivednéss and restitution and

restoration. This cannot be dealt with here in any detail. It may suffice to make a few sketchy r

marks on the present day legal situation.

3.1.1. The legal distinction between m isdemeanours and felonies

Ly GKS$S a{ NI FaPardliCod® dzédniaftero GPENdffences are subdivided in
G+SNHSKSY¢ O0YAaAaRSYSIy2dz2NEO YR G+SNDBNBOKSyé¢ oOFSt
to the one or the other of these categories is predetermined by arule intf@lsof £ SR ONIISY S NI

PTheGermy GSN)XY aDS&Si(l 0dzOKé KIFIa 6SSy RSNAGSR FNRY GKS
late the most important fields of law in an utmost systemadicd comprehensive manner, creating so far

G/ 2RS&a¢é¢ AyailiSFR 2F odzi aANEDBE & OLNE B NI yaemz ¢IKISA ZF | 2R d&i
2y¢é€3 F2dzyR AGa& DSNX¥YIYy O2dzydSNLI NI Ay GKS a. NNESNI A OK
Mmpnnd® !'yR GKS o6F o6AdG fSaa FlrY2dzao bl L2t S2ymige- G/ 2RS
48071 0dzOKé¢ o0t Syt /2RSS0 2F mMyTtTmo
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of the GPC, following so far a traditional European continental legislative principle that as much
O02YY2y ljdzSatArAzya 2F oKFdG F ONARYS Aa Fff | o2dzi ¢
what consequences or sanctions or penalties it should eamsidering the verdict and sentencing)

KIa G2 0SS NB3IdzAZ ISR Ay alFoadNI Olé YIYYSNI Ay GKS

Felonies and misdemeanours, then, are basically both considered to be behaviours fulfilling all
GKS LIKeaAOlIf SESYEYWR2RYZTOOZYYABBSAY 2N 2YA&aaAiAzy
Grt AR &{ NI T38a Strhecord Stréfgesetz solfadith Ge2ndahy|islthé GRIT itself from
1871, including its many revisions until 2013. The manifold illegal actions are laididadke diffe-
ent chapters ofthes® f t SR a{ LISOAIf tI NIéxX asSoOtrazya yn (2
down nowadays in some hundreds of special Acts belonging to th@lsd f SR Yled G SNJ 2
0SY&aildNI FNBOK(GE¢ O6aAdzZLIXKSYSYili NNESYBIYNE SKNBDSTAE SRS 0
G. SGNdzodzy3aYAdGaSt3sSasSiieé oAftS3aFE RNHA 0G0 2N

victims of partner resp. family violenc%%.

Felonies are defined in section 12 para 1 GPC as illegahs@arrying a minimal penalty of 1
year or more of imprisonmeﬁf whereas misdemeanours are defined in section 12 para 2 GPC as
illegal actions carrying a minimal penalty of less than 1 year imprisonment or of a d%‘&/ﬂnéf one
would like to know whther a penalized criminal action in the Special Part of GPC or in a suppleme
tary Act is a misdemeanour or a felony, one has to doghkeck the penalty range as indicated in a

concrete offence description with the general rules of section 12 GPC. Thypdate distinction, by

p2GFdAra2y 2F GKS &2dzNDOS F2NJ GKFG NHzZ S Ay DSN¥YILy fS3t
presentation, however, the English legal language notation will be administered for the sake of alleviating a
coYY2y dzy RSNEGFIYRAY3Id | SNBY a{SOGA2Y mMm LI NI} INILK ™M b2
2¢KSNBF2NBE 2yS Oty &Gl a8 Ay lidad yGAadGraArodS LISNBLISOGA GBS
has meanwhile not yet fully given up but has become at least full of holes. Howe\a qualitative perspective

German legislating authorities and policy making bodies, including the community of penal law scholars, tend

G2 O2yaARSN) AaadzsSa fIFAR R2gy Ay GKS {LISOALf ted NI 27
varce than issues laid down in special acts. In that unofficial but important tradition of thinking e. g.renviro
YSyiGrt ONRYS&E NBOSAOSR YdOK Y2NB LREAOE FyR R2OGNAYI |
ferred so to speak from special environntehlaws into the Special Part of the GPC, now building a full-sep

NI 6§S OKFLIWGSNI GKSNE a4 aONRYAYLFE FFOGA2¢30d).IFAyald GKS S
*3The maximal penalty in Germany is either 15 years of imprisonment or imprisonmeiviefosection 38 GPC.

¥ The minimal penalty for a misdemeanour is 1 month of imprisonment (section 38 para 2 GPC) and/or a day

fine (section 40 GPC) of five (day) units with at least one Euro for each unit. Just for clarification: the maximal
number of dayunits is 360 (in case of concurrent offences 720, section 54 para 2 GPC), and the maximal
amount of money for a day unit is 30,000 Euro, section 40 para 2 GPC. The upper limit of the imprisonment
penalty for misdemeanours is varying, and seldom exceediyepbs; however, some serious offences carry a

penalty of up to 10 years imprisonment, like e. g. causing dangerous bodily injury, section 224 GPCuer partic

lar serious cases of theft, section 243 GPC.
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the way, remains valid even if the law explicitly provides for alternate heightened or restrictet pena

8 NIy3ISa Ay dzyaLISOATAO GFENRIFyGa 2F SAGKSESNI 4 33N

3.1.2. Application o ffences

Somemisdemeaoursinthe GPCarRSTAY SR | & & e ofiehtksTaegiri@dah ivdi S = A «
vidual specific application by the aggrieved person for public prosec?ﬁiﬁihe most interesting of
those offences arethe sOF f £ SR LINA YI NBE 2 NJ & loutd 8pplidaiiod offenéds)NI 3 & RS
Here the law leaves it to the full discretion of the victim to induce state action. Police resp. the pro
ecution have to wait (and explicitly ask) for the victim’s decision if they getfirsti knowledge of a
misdemeanour befre they can go on after securing evidence in just preliminary way. The victim
retains so to speak full power about the procedure in that he/she can withdraw the application at
any time and at any stage of the criminal procedure without being obligatgudeide reasons for
doing so. This means e.g. that if a culprit (offender) changes his/her mind and procedural acting only
after a criminal trial is already being underway, and enters into reconciliatory meetings witlgthe a
grieved person (victim) leadirtg an acceptable if not perfect problem and conflict solution, the vi
tim can promise in a kind of written owtf-court settlement to withdraw his/her application as soon
as the promises of the offender have been delivered. The court is obligated thawlg terminate

the criminal procedure upon receipt of the document of withdraval

Unfortunately there is no statistics and no research study available as to the quantity and quality
of relevant undertakings. However, in the last decades the Germaslddgn has been rather eager
in reducing the number of absolute application offences, and to transform them either-galksml
dSO2YyRIFENE 2NJ aNBtIFGAGBS 1 yiNI J3aRStA10GSe ONBtIFIGAD
offences.Examples of the &tf £ NB Y AyAy 3 0a2ftdzi8 I+ L¥2NGad82y 2
f SGT dzya G2y t RIRAW (OTdSKERA Oy W & 38 82MR AGS! 0y200S TKdeEG-S NI DS 6
ySa Ccr KNI Sdzasace

%5 Basic regulation: section 12 para 3 GPC.

PeKS NNSIASR LISNE2Yé A& y2N¥Iffe I RANBOG GAOGARY odziz
tives of public institutions have similar rights. Basic regulation: sectio"¥&GPC.

*"However, this has (sometimes very heavy) financial consequdoceke applicant. He/she is obligated to

L& G4KS 02adGa 2F (GKS Lzt AO LINRPOSRdANBE FyR GKS ayS0Sa
German Criminal Procedure Code). Therefore in any conflict resolution agreement between victimé and o
fenders leading to a withdrawal there should be an additional written agreement about whewettually

bear a part of or the full amount of official and privately incurred costs.

%8 |nsulting another person, section 185 GPC.

*9Violation of personal or profsional or business secrets, section 203 GPC.
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Relative application offences are being defined as those where the \hetsnthe right to enter a
formal application for penal prosecuti% but where the public prosecutor has the genuine power
to start a formal state defined penal procedure if, as the standard legal formula goes, he considers it
'y 202S00A3S RIS 262 RWeSOGH 2S B 8AISOA L £ LIzt A O Ay (€
inter alia, compared to absolute application offences: If the victim withdraws his/her application
after public prosecution has been started, the public procedure or trial can go thowviany -
AGNROGA2Y D O9EF YL Sa 2F NBtFGAGS LWL ABL A2y 2F7F8

3.1.3. Private prosecution of o ffences

hNRIAYFEte GKS a{dNI FLINRT Saaz2NRydzy3dé¢ ODSNXYIYyY
GPPC), with reforms and amendnts until 2013, had regulated that absolute application offences
gSNBE 2Ly G2 | Gt NAGLFGTEF3ISE Ot NAGIGS t N2aSOdziA 2
entering of an application for public prosecution: He/she could instead charge #gedlloffender
F2NXYIFEfe gAGK Iy 2FFSyO0OS o6STF2NB GKS 4&! YGAISNROK
private prosecutor in the moment the court decided to open a trial. Today the concept and contents
of absolute application offences on then® hand, and private prosecution offences on the other
hand, have been somehow separated by the Iegislaet?cmnly some of the absolute applicatiofft o
fences can still be dealt with also via private prosecution procedure, as is the case with some of the

relative application offences as long as the public prosecutor has not taken over the lead.

The public prosecutor may, in addition, terminate official action if he/she finds in the course of
affairs that one of the elements needed for starting or continuimgndatory prosecution is Iackir?a.
When the prosecutor holds that such a case actually still fulfils, nevertheless, the requirements of an
FLILJX AOF A2y 2FFSyO0Sz KS gAatft GStt GKFG OANDdzradil
enter a pivate prosecution procedure. After having done so, the victim may find, in the course of the

formal procedure, upon his/her own motion or upon a motion of the defendant a way towards out

0 Theft regarding a relative etc. or a person the thief is living with in a common household, section 247 GPC.

®1 Unauthorized use of a foreign motor vehicle or bicycle, section 248b GPC.

%2 Basic regulation: s¢ion 158 GPPC.

% Intentional bodily injury without aggravating circumstances, section 223 GPC, and negligent bodily injury,
section 229 GPC.

4 L AA0 NBIdzZ FGA2YY piliK eB84221a 2F (KS Dtt/ 3z aSOGA2ya o
% Basic regulation: sections 152, 160 and 170 GP&f. &d every year hundreds of thousands of cases are

being terminated this way.

67



of-court conflict solution. Part of an eventual relevant agreementt@victim’s side would then be
the promise to withdraw the private prosecution charifeﬁuch events actually happen also ie{r
sent day German private prosecution procedures, but no official data or valid research result are

available so far.

For seleatd absolute application offences, e.g. regarding criminal trespass or criminal insult,
and also for selected relative application offences, e.g. intentional bodily injury without aggravating
OANDdzvaill yoSas GKS Dtt/ KFEFaiASNENFRMOSRS SRADVRYXY
FSYRIYyl 02FFSYRSND gAGK adzOK Iy 2FFSyO0OS @Al LINR
Fffe Nl yatliSR alFdaGSYLWG Fd NBO2YOAtAIGA2YEDD ¢ K
alocal authorityO £ £t SR a{ SGGf SYSy(l ! dzikK2NAGeé¢ o6& asSoOitArzy
16 German federal states have jurisdiction on the basic organization of those authorities and the
basic procedural rules; they leave the details then mostly to the loaah tor city administrations.
Traditionally those authorities resp. the responsible persons were acting like ciathétvators, and
a2YS FTSRSNIt adldSa S@PSy 2FFAOALffE yIFYSR (GKSY «a
In more recent times, howevesome of those offices/persons turned partially or fully to ways
and means omediationin the understanding of privately organized resp. arranged vicfifender
mediation scheme&’ Figures about the number and kind of cases dealt with in either of thages
are not being available for the whole German federation. However, selected official data published
here and there by selected state authorities indicate that this could go overall in the range of several
tenth of thousands cases in each and everyryahe parties to an arbitration effort do not accept
GKS FNBPAGNF G2NDa LINRBLRAFE 2NI AT | YSRAFGAN2Y STTz
dzZNBé¢ @ LT GKS @QAOGAY GKSy adGAtf ¢2dzZ Rpregehtth G2 32

O S83rtte LRaarotsS i aolyeée &ad183S 2F GKS LINPOSRdANBasz &
financial consequences, section 471 GPPC (very similar to thesgomed above in footnote 9), which the

victim needs to take into consideration. Preferably a clear regulation should become part of a writteffr out

court settlement.

" The forgone German Democratic Republic (GDR) had developed a nationwide systefd loffs6 SR- 4 DS & S¢
AO0KF TGt AOKS DSNAROKGaOINJSAGE O6ftAGSNIEffey az20mSialrt 2dz
YAdaA2yasdo FyR Ay aidliS 26ySR Oyl §SIRNKR2OAT { ddzii 1S il &N
O2 YY A & arite? afia théy ®erd entitled to deal with a host of everyday personal or small group conflicts,

including casesof 0 f f SR a+ SNFSKf dzy3Syé¢ OS6ONAYAYIlf O2y {iN} @Sy GaAz2
misdemeanours in the GDR Penal Code. Thegoald the prosecution had the right, and under certain dend

tions even the obligation, to transmit relevant cases to such institutions for deliberation and final solution,
including forms of victinroffender reconciliation. (By the way: such cases were,&ww consequently, not

registered for the official GDR police crime statistics). Ideas and preliminary plans to save those institutions and
regulations in the new German states afterunification of Germany (in 1990), or even to extend them under

newden2 ON} GAO | dzaLIAOSa (G2 GKS a2tRé ¢gSaluSNYy adlrdsSasz RAR
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notice in order to proof the fulfilment of admissibilitgquirements of a private prosecution prec

dure.

3.1.4. Regulating civil wrongs in the course of a criminal law t rial
The GPPC knows since 1943, in following a scheme developed in Austriansigecial proe

RdzZNBX OFffSR a! RKNAA2YADBSNFIFKNBY ¢ oO0F RKSAA-2Y LINE (
tions the aggrieved personal victim or his/her heir is entitled to sue the defendant before thie crim

nal court in order to reach a criminaldzNIi RS OA &aA 2y NB3Idz | GAy3T a+SN¥YI 38
law possessory titles) acquired by him/her as immediate consequences of the offence and/or
through causal afteE F F SOl a® ¢KS (GSN)¥Y alLlraaSaazNeE GAlGftSasg O
damages/losses, and in addition-ealled immaterial resp. nephysical damages meaning different

forms of significant losses of quality of life like heavy resp. lasting physical pain or strong resp. lasting
emotional/psychological distress. The latter mbead to a court decision to award the victim

G{ OKYSNI Sya3dStRé¢ 6alISOALE O2YLISyaldAaz2ys a2YSGAYS
f S3AIt R2O0GNAYS daLlzyAGABS RIEYIFIISEAE0DPEKS ONRAYAYI f
the same qality as a final civil court decision. The German legislator has made continuous efforts to

reform the adhesion procedure in extending its scope and with the aim of augmenting the frequency

of its use in practice, including stronger requirements for cograidy relevant such options by single

sitting judges and court benches. However, in a quantitative perspective, this was always more or

less in vain, since the majority of judicial practitioners did not and still does not like the combination

of criminal and civil procedure rules by a couple of legal and eldgal considerations, which are not

to be dealt with here. Some scholars are even inclined to declare the relevant chapter of the GPPC as
GRSIR flgéx BKAOK asSSya | @hyear & 2odple dfiitidisghds ot A y OS

those procedures take place predominantly in lower local courts.

With respect to conflict solution the most interesting issue is that upon a common motion of the
(quasicivil) plaintiff and the (quasiivil) defendant, with may and in practice actually very often is
being prepared by ouwdf-O2 dzZNIi Y SSiAy3azr GKS O2dz2NI  &but- Ay dNR
aStdt SYSyléeod ¢KS O2daNIiz Ay AdGa OFLI OAGE E-a ONRY.
tim-offender reconciliation, and hold it as a mitigating element when eventually meting out the se
tence. This solution has, in addition, a big advantage compared to a fully privaté-ootirt settle-
ment: if the defendant does not fulfil in due course of time all amsoof consensually deferredud
ties, he/she had promised originally to deliver later on: The victim can then make use of tle settl

ment document as if it were a civil court final judgement, which means it has the quality of a imm
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the offender/defendant.

3.2. THE O EW WAVE® OF VICTIM RIGHTSAND OPTIONS SINCE THEMID-1970 S

The new lines of development in penal policy and legislation towards more and peaticiogt-
ter designed victim’s rights and options in German penal law and penal procedure law are to be seen
Ay GKS O2yGSEG 2F |+ Y2NB 3S yafyNdtHe middRRf thie @oR0OM A Y ( dz)
May 1976 the federal legislator passed the\ N& ( NEBf SO yi fl a3 yIYS
Sy i aOKNRA IdinfirH GofhBeastipr Act). This act was and still is, in its new version of 1985,
part of German social law provisions. Victims of intentional violent criminal acts are entitled to r
ceive differentforms of public support resp. benefits if they cannot get (sufficient) restitutien b
cause of circumstances on the offender’s side. Examples are: the offender remained unknown, the
offender fled to a foreign country to hide there; the known offender waglently much too poor to

raise any additional money at all.

A couple of NGOs were then engaging in fostering a broader oriented debate in the public, in
professional circles and also institutions of penal policy and legislation like parliamentarmd$zantio
state and federal ministries: It aimed basically at improving the position of (potential and actual)
victims of crime, in particular victims of violent or sexual offences in a couple of respects. Dominant
catchwords of the debates and then legal osations were/are: victim support, victim protection,
and victim rights in the law enforcement and criminal justice procedures. The latter rights can be
subdivided into two categories. On the hone hand those rights providing the victim in his/heli-capac
ty as witness effective possibilities to avert inappropriate (intrusive) questions during examination
and the right not to testify in so far as pieces of information might eventually lead to dangers for the
witness or his/her personal environment; on the otheand those rights enabling the victim torpa
ticipate actively in the procedures (notably the trial), including such demands that would formally
bind the court to react in a certain way. A whole series of relevant lavespaased between the late
1986sarR G KS B&SIFNI wamMu® LG adGFNIGSR gAGK GKS GCANAID
t Syt tNROSaaé¢ TNRY ¢bSHe Snved&ndd sMdiyke Ti KASG aSyORISRi 2 {
WAIKGE 2F +A0GAYAE 2F {SEdad f hT¥FSyO0Saé¢ FTNRBY WwWdzy$S
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Theidead SELJ A OA Gt &-Opfef!i de® RidAM § @¥ictnsRNaEAHETGRIBiING
German adult and juvenile penal procedures formed but a part of the broader stream of reform
movements. First policy and practice oriented publicatiappeared sincehte early 1986. A few
years later NGOs in different states resp. regions of Germany began to implement pilot- Victim
OffenderReconciliation resp. Victi®ffenderMediation programmes for young offenders. The first
VOM programme was established in 1985 @ufRngen, SouthNest German;?? The federal legiat
tion started to officially recognize VOM in December 1990, with the passing and promulgation of the
NI G KSNJ @2f dzYAy2dza GaCANRG ! OG G2 wSTF2N)N GKS | 2dz
culprits ketween 14 and 21 years of a§&Four years later,é. in December 1994, the ot £ £t SR ¢! O
to Improve the Combaagainst/ NA YSé | YSYRSR (K § intertaliac tbedspesigl’ i NP R dz(
section 46a enabling courts in adult criminal procedure to explieitlgy positively consider VOM
activities resp. restitution efforts on the part of the defendant (offender) when meting out tine se
tence. Again some four years later, in December 1999, th@kof f SR & ! OG G-%ictihry OK 2 NJ
Reconciliation into Penal POS RdzZNB ¢ Ay i NP RdzOSR | O2dzLX S 2F L2 aa.
courts to use VOM directives in all stages of the criminal process as a discretionary alternative to
formal (trial) reactions; and it created explicit rules for a legally valid fearaf suitable cases (off
cial documents and other pieces of information) to private resp. charitable organizations, thus en
bling them to handle/mediate conflicts properly and efficiently, including privacy or other data pr
tection issues. The stalledd CANBE G ! Od G2 LYLINR@S GKS wAi3akKdga 27
passed in June 2004 improvednter aliag the victimwitness position with respect to receive timely
information about assistance schemes or programmes. With th@sof f SR Gt St@myyigh ! O
0KS wAIKiGa 2F 2AdySaasSa FyR xA00AYa 2F / MAYS AY

lator changed a couple of GPPC sections, and added some new sections.

¢KS OdzNNByid aAaiddzZ 6Az2y Aa OKIF NBEO®SNKIAGR A@e (R B

legislation in Germany has been rather busy during the last three decades or so with trying to i

BeKS G§SNY VatmwBORRONIE AL GA2yEé ohzxzwo | O00Syiddad 684 (GKS 2
perspective. There were some suggestions from scholarly side to changé $il) A y GCGffendes A OG A Y
WSO2YOAt Al (1A2Y¢ -Offerideva) S RNB BBW: aaAaiATY K26 SOSNE (KS £ &
nal version during all the law reforms in the last 30 years. Since the large majority of scholars and practitioners
NiKS FASER 22Aya (KS LRaAGAZ2Y (GKIFG GKS daadoadlyiairdgsS
text prefers to refer to the internationally used terms VOR or VOM.

®at NE2S1 iU | I yYRa&OGHake)Tas & spidalcpfo@ramme of yHEICNA G 6t S 2 NAI yAT I GA
I AEFS T dzNJ { St 0A0GKAE FSAOAYO2NLI2NI SR aa20AFiA2y ol St L
O Relevant details of this regulation and other legal regulations as mentioned here are being dealt with in the
following chapters.
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prove the position of crime victims, reshaping many existing sections of, and amending a couple of
new promising sections to, thePPC, the GPC and other related Acts. Some of them are specifically
regulating VOM and Victim Restitution, others are partially resp. indirectly also suitable for alleviating
VOM and Restitution procedures. The regulations are scattered throughout theargléaws, and

they are not always written in a manner which makes their substantial content and scope sufficiently

explicit in plain terms to become easily understandable also forspatialists.

A systematic and coherent legal conception of Restogaliwstice in penal matters still needs to
be developed and implemented. However, there has meanwhile developed a kind of comman unde
standing in Germany, that VOM in penal matters can be conceived in its basic elements and central

structures as but a padf Mediation in law in general.

An EUDirective of 20 May 2008 had obligated the Member States to introduce mediatmn pr
cedures into their national civil and commercial laws, with special regard to-bovder affairs. The
German federal legislator pasSR F OO0O2NRAy 3t & | daSRAFGA2ya3asSasSil
which contains a host of aspects that could substantially applied without any change also for penal
mediation/* However the federal legislation did decisively not refer to penal matters vaisrus-

ing and passing this aét.

3.3. PRESENTREGULATION OFVOM IN GERMANADULT PENAL MATTERS

In the followingsectionsthe procedural and substantial elements/aspects of penal mediation
are dealt with in some detail, separating adult criminal justice anénile justice, and stressing the
LISNELISOUABS 2F a0l asS Ft2é GKNRAAK AyailAddziazya

ferent procedural stages.

3.3.1. Information about VOM during i nterrogation
In most criminal casethe policeare the first to @t knowledge of offences in general, including

those affecting an individual victim or several persons at once resp. consecutively. A suspect may be

"L Forexample the definition of: mediation (section 1), mediation procedure, tasks of the mediator (section 2),
and neutrality of the mediator (section 3).

2 Interestingly enough: Section 9 extends the applicability of the principles also to the fields of latvqur

Social Law, Administrative Law, and Tax Uateresting analysis in general: Frank Schreiber, Mediati®nsg
setzgebung als Justizreform, in Kritische Vierteljahresschrift fir Gesetzgebung und Rechtswissenschaft 96, 2,
2013, Pp. 10214.
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known to the investigating police officer(s) ex officio or by victim/bystander information immediately

or later on after further investigation efforts. In any case: When the police are about to formally i

terrogate the suspect for the first time, they are obligated by law, apart from the duty to instruct

him/her about personal constitutional/procedural right® provide information on conflict resot

GA2Yy LRAAAOATAGASAD ¢KS g2NRAY3A 2F GKS fl1 g Aa |
out to the suspect, in suitable cases, the possibility of victifanderNB O 2 y O X3tThelralyju-2 v ¢ &
tionisk f a2 @GFfAR F2NJ Iy AYGSNNRBIAIGAYI LINPASQdzi 2N Ay
gation the suspect is confronted with at all or the first interrogation at this stage after an easker p

lice interrogation7.4 And it is valid for a judgecting in the capacity as examining judge upon demand

of the prosecutor or exceptionally upon immediate urgent demand of a police instit(tion.

/| 2YLI NBR (2 (GKA& SELX AOAG NBIdzA | GA2Y TN a2FF
derdeveloped. fere are two parts of law dealing with what the legislator expects the competent

authorities to do so far.

tF NG 2ySY Ly GKS aLISOALFE Dtt/ OKFLIGSNI 2y Ga20KS
406 d et seq.) section 406 h regulates ruleséfoy 2 G A F@ Ay 3 GKS | IINARS@SR LISN
GA2yaé¢ y20G @&SiG RS lkgfeiiher@idffigio ok ypon dnanid AMatodtiesrare asked
G2 AYTFT2NXY dala&a SIFENIe a LRraaroftSé yR alFba FIEN Fa
the aggrieved persoq inter aliag about possibilities for receiving victim compensation, for getting
stay-away orders against the perpetrator of partner or family violence, for claiming restitution via an
adhesion procedure, and for seeking victim assise including counselling and psyesacial sp-
port in later trial. VOM is not named there. And it is also not explicitly specified which authority has
the duty/responsibility to effectuate the notifying. The dominant opinion in legal doctrine holds that
only the prosecution and the judges or courts are being bound so far. However, the law does not
F2NDBAR G2 | LINRPAaASOdziA2y lFdziK2NRGe G2 Fai Adda Y
officers to act accordingly, nor does it prevent fh@ice to take a lead in org@&ingrelevant services

by their own motion.

Actually both ways are being used, with considerable variation in scope and intensity among

states and regions (cities). Some police authorities/institutions have appointathis&S R & h LJF S

3 Section 163 para 4 phrase 2 GPPC, in accordance with section 136 para 1, phrase 4 GPPC.
4 Section 163 a para 3 phrase 2 GPPC, in accordance with section 136 para 1 phrase 4 GPPC.
> Section 136 para 1 phrase 4 GPC, in accordance with section 162 and section 16&p&@.
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well as rankandHile interrogators with flyers containing detailed information for victims how and to

whom they could turn in case of need, lmding victimoffendermediation. Other authar
ties/institutions do not engage very much, and may only store information sheets at a rack near the
reception desk, or leave it to the discretion of police precio@ Y Y | y fiesp.Ndigidual inter-

gators whether at all and how to handle victims” information and support needs. General data or

RSGIAE SR atdzRASa +Fo2dz2i GKS gK2tS aaoOSySe FNB y2i

Part two: People who are potential or actual withesses to an offence, in particular victim
witnesses, e not being bound by law to follow a police call/writ asking them to come to the station
or asking them to stand an interrogation. However, if they dogsas usuak in practice, the law
regulates in section 163 para 4 GPPC a remarkable number of daties observed by the police
officers, but nothing explicitly with regard to victim support or possibilities for VOM. As compared to
the police, victimwitnesses have to follow the order of the court or of the prosecution to show up at
the office, and theyare obligated to stand an interrogation in principle, and tell the full truth; here
the law rules, in again somehow dark words, that the writ of summons has to contain information on
LINE OSRdzNI f NHzf Sa daSNBAy3a GKS anyid SNBFE N¥B RS LN
Gryos (2 ®saliySaasdaco

The commentaries and textbooks do not mention here any regulation pertaining to the fields of
victim support etc. nor to VOM. It depends so far on the practitioners to develop their own positive
agenda,and some practitioners in some regions are inclined and engaged, as personal experience

shows; data or research results are still lacking, however.

3.3.2. Institutional promotion of VOM during i nterrogation
A reshaping of the above named GPPC rules would beasutadly worthwhile, under crimio-

logical and victimological perspectives, in order to make alert the police, the prosecution and the
courts/judgesduring their daily routine activitiesf the relevant legal possibilities for inducing then
inter aliag conflict resolution procedures. In a pure doctrinal perspective, however, one cowtd co

rectly argue that there is already a general rule at another chapter of the GPPC asking the judicial

"®For the judge: Section 48 para 2 GPPC. For the prosecution: Section 161a para 2 phrase 2 GPPC in accordance
with section 48 para 2 GPPC.
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authorities to take care of the issues, which will come to theirdmnrhen they find relevant inda:

tors in their filed documents.

The anchor norm is section 155a GPPC. It reads underthe2s@nfi A OA I £ K S/ictkiS NI ¢ h T F
wSO2yOAtAILGA2YE T A1S T2t 2 ¢ shillexantie &t euelyBtagd@edz(i A 2 Y 2
proceedings the possibility to reach a reconciliation agreement between the charged/accused person

and the aggrieved person. Appropriatecaseshey shall work towardsuch a solution. It is notl-a

lowed to consider a case as being appropriatefagaa i G KS SELINB&aa ¢Aftm- 2F (K

phasis added]. The issue of looking for ways and means teepaired the damageaused by the

offence iscoming in only a bit later,d. in section 155b GPPC regulating primordially data protection
guedions in case the prosecution or the court have chosen to ask an extraneous competent instit
tion to take over the concrete reconciliation procedure. The GPPC does not define in sections 155a
and 155b what OVR is all about in terms of substance and mekbgyglonor does any other code or

act of law that mentions OVR do so. Also there is no explicit regulation as to who is being legally ent
tled to participate in relevant meetings/proceedings (see also some remarks to this issue in following

chapters).

3.3.3. VOM During the preliminary p rocedure
The police are also presently asked and entitled, along German penal procedure legal and policy

traditions, to handle cases, suspects, withesses, also victim witnesses, in a swift manner. This means
inthe words of sectiomc o LI N} m Dtt/ X GKIFIG GKS& KIF @Sc-iKS NA
es and thereby to take measures and give orders, which are urgently needed in order to prevent any
AdzZLILINS aaAz2y 2F SOARSYOSéd hy KA A& ardtheir fedordsit S& | NJ
GKS Lzt A0 LINR&aSOdziAy3a 2FFAOS sAlGK2dzi RSt @¢ 6a
OSNARAZ2Y (KAa A& o0SAy3a OFftftSR at2fA0S wiAIKG 2F |y
come to their knowledge which € (12 G LINBt AYAY Il NBE &adzaLIAOAZ2Y F2NJ (F

So far the police are bound on the one hand, like the prosecution, to thealéed legality pri-
ciple which could more precisely be named the principle of mandatory prosecution ¢tbree152
and 160, GPPCOn the other hand, the law installs the prosecution authority as th©® $of f SR ad a |
GSNJ 2F GKS t NBfAYAYINE t NPOSRANNBé® Ly LINI OGAOSs
Germany at the ministerial, regional atatal levels between police and judicial authorities. Those
agreements grant the police the power to investigate by their own decision and upon their own

clearance routine tactics etc. most offences except the very serious ones. This goes up to the point
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where the case seems either sufficiently cleared or rather definitely not clearable by criminalistics
methods, or where the police needs to administer special investigation methods which require in
legal or institutional respects to get authorised by thegecution or an investigating judge or even a

special bench court.

Eventually, however, at some early or late point of the investigation, the police are always, with
no exception, legally bound to forward their case records to the prosecution. Anyiateeisher to
terminate the preliminary proceedings or to go on with the idea/plan to charge the suspect before a
criminal court is being reserved by law to the institutionally competent prosecutor. A decision by a
police officer not to investigate a casarther or not to interrogate a known suspect further, and in
the event not telling this resp. not sending the records to the prosecution could under certaii cond
tions, if coming known to another law enforcement officer or to a judicial person, end mfasp
sional disaster. The officer might get convicted of ex officio criminal assistance to another person in
avoiding prosecution or punishment (section 258a GPC). This offence is a misdemeanour bearing a
penalty of up to five years imprisonment, even iimor cases of still up to three years imprisonment
or a fine. If the officer would be sentenced eventually to an imprisonment term of at least one year,
he/she would lose in addition his/her job and remain ineligible for any other position as state civil
servant. Therefore, the idea of inviting an active police officer, even outside of his office hours, to
participate in a VOM meeting or in a family conference session or in a peacemaking circle might be
plausible under a RJ perspective; but it would notaldgisable to do that under the perspective of

German substantive penal law.

For the prosecution, the situation is different. Originally also here the legality resp. mandatory
prosecution principle had been understood in German legal doctrine as the gimdiligation to
investigate and clear up a case to the point, where a binary decision could be made:

1) either to terminate the casby obligatory legal reasonsei.due to a lack of facts or due to a
lack of legal elements constituting a certain felamrymisdemeanour or due to a lack of procedural
preconditions needed for entering into resp. continuing with a criminal procedure,

2) or otherwise to go on, writing a formal charge and sending the document to the competent

criminal court with the demand topen a court procedure leading eventually to a public trial.

Still today section 170 of the GPPC is written in legal words that seem to allow nothing but those
two alternate ways. However, in a series of law reforms, that started in 1924 and got patyicula
intense policy angbractice drive since the 1980the mandatory prosecution principle has been-li

ited step by step, by introducing sections into the GPPC which enable the prosecution to handle cri
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inal cases in a discretionary manner. All those masiree considered to belong to the -salled
G2LILIR2 NI dzyAde LINAYOALX Sé¢aod {2YS Dtt/ asSoOdAizya It
dismissing the case without sanctions or measures at all. Other sections enable the prosecution to
AYLIR2AS SFEdzZOIO2F RAGAZ2Y A0 2NJ a2 SAadzy3dSyé ORANBOGA?Z2

eventually after their (sufficient) fulfilment.

This cannot be dealt with herin detail. However, with regard to VOM sections 153, 153a and

153b GPPC are highly relevant.

Section 153 entitles the public prosecutor only in cases of a misdemeanour to terminage pros
OdziaA2zy YR RAAYA&AA GKS OFasS dzyRSNJ 6KS O2yRAGAZY
2F YAY2NI yIGdzZNBZI YR ATé GKENBKSALINE & SOgz2A 21y 320 ¢ K
evaluate the case so far and terminate it on his/her own jurisdiction if the misdemeanour unaler co
sideration does not carry an extended minimal penalty (i.e. being limited to the minimum of 1 month
imprisonmentNJ | FAYSO0OX FyR AF (KS 2FFSyO0S KIR Ryfe aa
erwise the prosecutor has to ask for the consent of the competent criminal court, which in practice is
mostly being granted. That means that also offences causing heawsegoences are dismissible
during the stage of preliminary procedure if only they remain misdemeanours in terms of substantive

criminal law.

This opens inter alia the way for voluntary conflict resolution with or without mediation and, i
cluded thereinfull restitution or partial but sufficient restitution. Legal doctrine and court decisions
agree that victims and offenders, after having learned by official information or by private sources
about relevant possibilities, can try to solve the issues bynfelves. They can also include other
persons in their deliberations, like family members, other relatives, friends, members of associations
or, not the least, private attorneys at law in their capacity as either defence attorneys or vietim a
torneys. The esults have to be such as getting fully accepted by the victim. And if those results are
then being sent to the prosecutor, they must be capable to leading him/her (resp. the implied court)
to the following conclusions:

a) the conclusion that even if thdfender’s guilt might have originally been to be considered as
of more than a minor nature it could be-ealuated now in the retrospective as minor,

b) the conclusion that a possible original public interest in prosecution could noté&eataated

as haing waned.
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Section 153a GPPC provides the prosecutor to act discretionary in misdemeanour cases where
GKS 2NAIAYIE &adzoeSOGAGS a3Fdzat e 2F (GKS &dzaLISOGK:
but not as high as to ask for formal convictiondgounishment under all respects. In addition the
case severity has to be considered as asking in principle for public prosecution, but also not being as
such severe as to exclude another solution than formal conviction and punishment under all r
spects. TIs solution is the imposition of conditions and/or directions to the culprit that seem suitable
for eventually eliminating the present public interest in formal prosecution. Whether the prosecutor
can act fully on his/her own discretionary power or whether'she needs the court’s consente-d

pends basically on the same elements as in cases pertaining to section 153 GPPC.

The number and kind of conditions and/or directionsdd formally limited by law. Section 153
para 1 GPPC lists a number of possiédithat are legally defined as being probably in general the
best suited examples to reach the goals but not excluding the invention of other possibilitiespromi
Ay3a AAYAEINI NBadzZ §a Ay O2yONBi2¢d ¢KS O2NBE GSN)¥ K

The most relevantandition to be imposed here is the No. 1: to perform a specified service in

order to make reparations for damage caused by the offence.

The most relevant direction here to be imposed is the No. 5: to make a serious attempt to reach
a reconciliatory agree®y i A GK GKS | 33I3NASOSR LISNAE 2 yapferSE LI A OA
I dzd 3t S A O K-éictimd recerEilayom),SaNd thereby trying to make reparation for his/hér o

fence, in full or to a predominant extent, or at least to strive seriously theeefo

The prosecutor can set certain time limits for delivering the required services resp. forrhe co
crete engagement in reaching reconciliation with reparation, and he/she can (with the consent or
upon suggestion of the culprit) either extent the timmnit once or modify the condition or the dice

tion in the course of affairs.

The prosecutor has discretion not to impose a condition or/and a direction immediately and to
supervise the course of affairs. He can instead chose to send the files to anaditestitution or
programme offering VOM by asking the conflict mediators there to contact offender and victim in
order to find out whether both are basically inclined to join a mediated procedure, and to initiate

such a procedure in the positive case.
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Such an institution or programme could be fully privately run, by an association or a scheme. In
addition: the law does not define the decisive characteristics of offenddim-reconciliation and/or
fix certain methods or means of redress, reparation aedtitution. Therefore, also other pr
grammes or schemes than classical VOk& family conferencing or peacwking circles, are to be
seen as eligible for working with offenders and victims on prosecutor’s request. Any programme or
scheme, however, wilbe bound to the confidentiality and data protection requirements of section
155b GPPC. Other persons than the victim(s) or the offender(s) can participate in the proc
dures/meetings etc. if and as long as victingsyl offender(s) ask for that or allow &t by means of
O6NRGGSYOD AYyF2NY¥SR O2yaSyied ¢K2aS aiKANRE LI NIA
protection precautions. If persons of legal minor age would like to participate or are requested to
participate in whatever position, possibparent’s rights have to be seriously taken into consider

tion, and sometimes a minor could not act legally valid without parental consent.

After the end of procedures a report has to be written and send to prosecutor’s office. In order
to allow the preecutor eventually to dismiss the case, the programmes or schemes are not bound
otherwise to specific ways and means of proceeding. However, content wise the mediatorsior facil
tators etc. must strive to empower and enable victim(s) and offender(s), psriaih also the e-
gagement of other participants, to reach results which are compatible with the legal aims- as e

pressed or implied in sections 153 and 153a GPPC.

But what about rather serious cases which normally, in terms of guilt and damage, vesuld r
quire a formal charge (writ of accusation) with the purpose to open a court procedure leading to
trial, and eventually to conviction and sentence? Here the prosecutor would not turn to initiating
himself or asking others to initiate VOM or similar procedurésd if at least one felony element
would come into play, he/she will be categorically prohibited by law to do so. However, the GPPC
provides even here a possibility to acknowledge conflict resolution endeavours and restitftion e
forts: section 155b GPPays so far: With (always) the consent of the competent court the ptesec
tor can refrain from formally charging a defendant with a misdemeanour and under speciah<ircu
stances even with a felony if he/she comes to the firm doctrinal conclusion, that aatioourt at
the end of a public trial would decide to declare the accused guilty of an offence, but then refrain
from imposing a sentence. Two of those options are laid down in section 46a of the GPC regarding
voluntary initiated and effectuated offendesictim-reconciliation and specially qualified forms of

restitution (see below).
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3.3.4. VOM after a formal accusation
When the prosecution sends a writ of accusation to the competent criminal dbercourt has

to examine the writ and the accompanying recsffiles in order to decide basically whether to reject

the accusation or to accept it and open acalled intermediate procedure at the end of which this
court, or another court becoming competent later on, would have to open a public trial. However,
along the opportunity principle, the court could opt for a third way. This way would mean to follow
the structurally same discretionary solutions as before the prosecution. In other words: sections 153
and 153a and 153b GPPC are fully applicable. Contramcisidns during the preliminary procedure
where the prosecution is being, as explained above, entitled to act alone under certain conditions,
here the court is always bound to ask for the formal consent of the prosecatioithe accused.
There are differaces between the named sections with regard to how long resp. up to what stage of
the procedure or kind of trial the court will be allowed to turn to a discretionary solution. Thése di

ferences cannot be dealt with here in detail.

3.3.5. Possibilities for trial courts to take VOM into c onsideration
At the end of a criminal trial the court (individually sitting judge or bench court) has to decide

whether or not the accused is to be considered guilty of an offence beyond reasonable doubt. If not,
0KS OSNRAOHdzR(Fi &éy ¢2dzf R ySOSaal NAfe SR G2 Fy |

LT &8Sasx GKS O2daNI ¢62dAd R KFE@S (G2 02y @dAl0ié- GKS |
mal circumstances immediately by the declaration of the sentence as deliberated and decided upon
before in @amera. In meting out the suitable sentence along the prerequisites of substantive and
procedural penal pertaining to the offence in question, the court is always obligated to look for and

to consider and weigh all relevant aggravating and/or mitigatinguanstances.

Section 46 para 2 GPC lists a couple of exemplary sentencing circumstances, among them two
mitigating circumstances under the sixth alternative pertaining to the offender’s behaviour after the
O2YYAGGFE 2F (GKS ONMEWAYLIE 2FFSyO0Ss Ay LI NI A Odz |

a) his/her efforts to make good the damage caused by the act, and

b) his/her efforts to reach reconciliation with the victim.

Section 46a GPC, already shortly mentioned above, goes very much further. The court can fully

restrain from imposing a senteacpart from declaring the accused guilty, if the final concrete se
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tence to be meted out after deliberating about all aspects of the case would not be higher than one

year of imprisonment or not higher than 360 day units of a day fine.

Otherwise the cott would be restricted to a moderation of the judgment in that it could turn to
section 49 GPC. Section 49 para 1, when administered, would lead to another and in any case mit
gated penalty category, out of which the court would have to determine the @acnitigated se-
G§SyO0Sd C2NJ SEIFIYLX S a2y GKS (2L¥ ob2d mMoOY LyadasSlh:i
o 8SINE® C2NJ SEFYLX S a2y (KS 062GG2Y¢ o0b2d o @I NJF

of imprisonment below 1 year a sentemof only 1 month.

Precondtions for both ways are either:

No. 1 of section 46a GPC: The convicted person, in an effort to achieve reconciliation with the
victim, has made full restitution or the major part thereof for his offence, or has earnestlyttried
make restitution; or

No. 2 of section 46a GPC: The convicted person has made full compensation or the major part
thereof to the victim in a case, in which making redress of the damage caused required substantial

personal services or personal sacrificelos/her part.

It makes legally no difference so far in what way or manner the voluntary solution has lbeen in
tiated or effectuated: fully in private contact with the victim, assisted by defence and/or vidgtim a
torneys, mediated via a classical or exteddvOM procedure or by a family conference or a peace

making circle.

3.4. PRESENTREGULATION OFVOM IN GERMAN JUVENILEUSTICEMATTERS

Juvenile justice procedures are regulated in the Youth Court Law (YCL). The Youth Jaurt has
risdiction inall cases of juvgle defendants between 14 and less than 18 years of age at the time of
committing their (possible) offence, but also in all cases of defendants between 18 and less than 21
8SFNR 2F 3S3 gK2 NB fS3Ftfte OIfodtBobld moredplly v 6 1 OK 3
have to be called young adults with regard to their rights and duties in civil law, social law, labour law

etc.

Juveniles are always to be handled / treated along the principles and rules of substantive youth
law. When adolescents are ing implicated as defendants or clefendants, however, the court has

to check whether they fulfil one or more of the conditions as defined in section 105 YCL, which pe
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tain to characteristics of the criminal act or to personal characteristics of the aéfeiif only one of
those conditions is being met, the Youth Court is bound to administer the rules of substantive youth
law, including relevant sanctions and penalties, like in the case of juveniles, with some mindr modif

cations which are not interestirfgere.

The rules of adult penal law and adult procedure law are applicable as far as the Youth Court

Law does not explicitly or implicitly state otherwise (section 2 para 2 YCL).

Regarding VOM and all the other ways and means of RJ as dealt with abinepreceding

chapters the YCL provides for much more flexibility and variability in all stages of the procedure.

For the youth prosecutor section 45 YCL regulates the following couple of discretionaryitesp. d

versionary reactions:

Para 1: The proseontt can decide to dismiss any case fulfilling the requirements of section 153
GPPC alone without having to try to get a judge’s or court’s consent.

t I N} H LIKNIaAS mY ¢KS LINPaSOdzi2NJ KFra G2 RAAYAA.
Y S| & dzNa&lg effdctiiateB or at least in course , if he considers it, after checking and weighing all
circumstances of the case and the person, as effective enough. Effective means that the prosecutor
gets convinced eventually that the measure makes superfluous, ledttimer to ask the juvenile judge
to impose certain measures, directions or conditions (see para 3) or to enter a formal writ ochaccus
tion before the Youth Court in order to seek conviction and sentence. The educational measure could
have been taken byry instance of informal or formal socialization and social control: e.g. parents,
schools, youth homes, masters in programs of vocational education, youth authorities or fargily jud
es. In abstract consideration, this possibility extendddimnieswithout strict limits. However, in
concrete judicial practice, when most serious cases like violent rape or robbery with weapdns or a
tempted or completed intentional homicide are to be dealt with, there are hardly any circumstances
02y OSAQIoftS t8¢®2 0S GRADGSNIAOG

Section 45 para 2 phrase 2 says, that efforts of the young culprit to reach reconciliation with
KAAKKSNI GAOGAY aGaFNB (2 06S O2yaARSNBR SldzZté¢ G2
programs and schemes of RJ in all forms as dealt witivealfor adults, of course modified for the
special needs and capabilities of young persons. Along the dominant doctrinal interpretation of para

2, backedup by court decisions, the prosecutor is entitled to actively initiate suitable measures.
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Para 3: Inmore serious cases the prosecutor can refrain from entering a formal accusation if
he/she considers it sufficient to ask the juvenile judge to impose certain effective warnings, dire
tions or conditions of the YCL, including the direction to make a seedfort to reach offender
victim reconciliation (section 10 YCL), or/and conditions (section 15 YCL) like a personal apology,
striving to make good the damage caused by the offence, or deliver services, which may also be in
favour of the victim. If the yang culprit abides by the judge’s commands, the prosecutor dismisses

the case eventually.

If the prosecutor enters an accusation, section 47 YCL entitles the competent juvenile judge or
youth bench court to turn to basically the same diversionary optansection 45 provides for the
youth prosecutor. The idea behind that regulation is that in the time after the accusation the young
person may have started to change his mind or attitudes, and improved his behaviour, either alone

or with the help of othersRJ activities, programmes and schemes are fully counting in this respect.

4. LEGALSETTINGOFHUNGARY

4.1. MEDIATION IN CIVIL CASES

In Hungary the restorative approach, victoffender (VOM) projects and connected research
started to gain ground at the initiste of NGOs and the academic sector. Civil organisations started
YSRAIFIGAZ2Y Ay GKS Whpna FANBG NBEFGISR G2 FhYAteée O:
nique has been used as a method of conflict resolution since 1992 in the fields Eveifamily law
and employment law. Anyone who is registered on the roll of mediators may act as a mediator in
these areas’ The Mediation Service for Education offers aid (counselling and mediation) in case of
school conflicts. Operating as a small umithin the Hungarian Institute for Educational Research
and Development (Oktat a1 dzi | 65 Sa cSa2tSald! LyaGSiSis hcLOZ
of Education (Oktatasi Minisztérium, OM) in order to promote alternative dispute resolution for the

participants in the education system. By now it has become an educatigai®for any party at

Law LI. of 2002 on mediation activity, which defines the meaning of mediation, regulates the tasks @nd acti
ties of the mediator, the roll of mediators, the process of mediation, commitment to confidentiality, and-char

ing of the mediator.

™ The right to use professional mediation service in order to resolve school conflicts was declared as a right of
parentsin the LXXIX. Law of 1993. As of 2009, certain acts on education allow those involved in education to
turn to the Mediation Service for Education.
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schools, universities and colleges to turn to the Mediation Service for Education free of charge in

case of violence at school, ethnic discrimination, organisational disputes, etc

The mediation technique has been used in thédBeof civil law, family law and employment law
in the past decades. In the mi®90s an intense debate started about the application of VOM to
criminal cases. This issue became a priority in 2003 for the National Strategy for Community Crime
Prevention. ldwever, concrete steps towards the legal and institutional introduction of victim
offender mediation were only taken in 2006According to Article 221/A of the Code on Criminal
Procedure (Act XIX of 1998), mediation processes may be used in criminadyescdealing with
certain offences against the person, property or traffic offences if the crime is punishable with no
more than five years imprisonment, and the offender has made a confession during the criminal i
vestigation. The possibility of mediatias excluded in several cases, for example, if the offence

caused death or the offender is a multiplea&ender.

4.2. LEGAL FRAMEWORK OR/OM IN PENAL CASES
4.2.1. Legislation

Primary legislation on victiraffender mediation came into force in 2007. The law alfayvi
mediation in criminal cases stipulates the following:

G¢KS 202SOGAGS 2F YSRAILGAZ2Y LINBPOSSRAy3Ia Aa G2
defendant to abide by the law in the future. All mediation proceedings shall be aimed to reach an
agreement between the victim and the accused, facilitating ¢batrition of the accusedAny case
YId 0S NBFSNNBR (G2 YSRAIFLGAZ2Y Ay GKS O2dzNBES 2F ON

It also regulates the organisational background of mediaty Y a G KS YSRALF GA2Yy LN
be conducted by a probation officer engaged in mediation activitiehe detailed regulations of
YSRAFGAZ2Y LINRPOSSRAY3IA INB fIAR R2g8Yy AYy &LISOATAO

The adoption of more specific regulations creatbd procedural and institutional basis for the
application of victir2 T F SY RSNJ YSRALF A2y Ay LISyl t OFasSa Ay |
mentioned in art. 221/A(6) was adopted in December 2006. Thi€ sontains the detailed regat

tion of the nediation procedure. Ispecifies the definition and the purpose of mediation procge

The Act LI. of 2006 modified the Criminal Procedure Act and the Criminal Code in order to introduae medi
tion in criminal cases.
% Act CXXIII of 2006 on Mediation in Criminal Cases (the Mediation Act)
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ings, the role and obligations of the mediator, and the detailed rules of the proced(deadlines,

reports, confidentiality, costs etc.).

An additional decre® contains special regulations on the mediation procedur@.g. on the
administration of cases, the methods for the allocation of cases, data collection for statistieal pu
poses and case recording) and gisescribes the qualification requirements for mediators In
I O02NRFYOS sAGK GKS LISNIAYSYy(d AYGSNYLFGAzefl tf NBC
guirements, this decree stipulates thgtOM can only be conducted by probation officers, who have
completed two stages of traininﬁ2 They are also required tparticipate in the mentoring system
established within the Probation Servi@eartfogdi Szolgalatas well as in regular case group riee

ings and supervisidii

4.2.2. Range of offences suitable for mediation
The range of crimes in which mediation is applicitiequite wide: mediation may be applied

to around 110 different typg of crimes against the person, traffic offences or any crime against

property punishable by imprisonment of up to five years

The Criminal Code contains some general conditions asto WH8R A I G A 2y A&X & yA EILIK
the perpetrator:

a. is a repeat offender or a habitual recidivist;

b. committed the crime in affiliation with organised crime;

c. committed a crime resulting in death;

d. committed a wilful crime while on probation asesult of suspension of a prison sentence or,
in consequence of the commission of a wilful crime, after being sentenced to serve a prison term and
before he has finished serving his sentence, or while released on probation or during the period of

postponemg i 2F | OOdzaAl GA2Yy dé

It is apparent that in Hungary violence within the family is not excluded from the range of cases

that can be referred to mediation. Mediation is applicable both in the cases of adult and juvenile

8 1/2007 Decree of the Minister of Justice and Law Enforcement. It modified some previous decrees-concer
ing the tasks of the Probation Service.

® These compris sixty hours of practical and ninety hours of theoretical training, which is provided by few
universities and other training centres.

®This latter could not be fulfilled in the recent three years due to the lack of financial resources.

¥ They are presdoed both in the Criminal Procedure Act and in the Criminal Code.
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offenders (with different regulatiorapplicable to juveniles, see below). Mediation is inapplicable
when there is no identified victim in the case. However, the fact that the victim is not a natural pe
son but a legal entity does not preclude the possibility of mediation. Mediation is a freeesdor

the parties financed by the state.

4.2.3. Who can refer cases to mediation?
The mediation process can be voluntarily initiated by either the offender or their defemce la

yer, or the victim or their lawyer. The final decision is always made by thé&grbkecutor or judge.

Mediation may only be used once in a given criminal procedure.

In exercising their discretigtthe referring entities need to consider the following circumstances:

1. the offender confessed during the course of investigation;

2.the offender has agreed and is able to compensate the victim for the damages resulting from
the crime or to provide any other form of restitution;

3. the offender and the victim agreed to participate in the mediation process, and in view of the
nature ofi KS ONAYSZ GKS gl @& AG g1Fa O2YYAGGUSR loyR (GKS
ceedings are not required, or there is substantial reason to believe that the court will takecinto a
O2dzyi GKS 2FFSYRSNRa O2yiUNRGAZ2Y & | YAGAIFGAyY3

Theprosecutor and the judge have different rights regarding the decisions about mediation. The
public prosecutor, the offender, the victim or the defence lawyer all have the right to initiateamedi
tion during the precharge phase of criminal proceedings. tmicast, the possibilities are moreni
ited during the presentence phase. The judge can refer a case to mediation only if there is a formal
request by the offender, the victim or the defence lawyer. In practical terms, this limitation has little
importana, since legal authorities usually inform the parties of the possibility of mediation and the
parties themselves make the decisiofo support their decisions the prosecutor or the judge can
request a presentence report from the Probation Service. Thiga® is an expert opinion that pr
GARSA | A20AFt RAF3Iy24Aa 2F (KS 2FFSYRSNBA OANDc
ness of the victim to take part in mediation and also answers any particular questions the prosecutor

or judge may haveosed.
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4.2.4. Confidentiality
The Mediation Act prescribes that the procedure must observe the principles of equality, conf

dentiality and voluntariness. Confidentiality means that it is only the mediation agreement and the
final report of the mediator (about wédther an agreement has been reached or the agreement has
been completed or has failed) that are sent to the referral prosecutor or to the referral judge. All the

other details of the mediation process shall be kept confidentially.

As the Mediation Actegulates,d 1 KS R2 OdzySyida 2F YSRAIFGA2Yy LINRO
evidence in the criminal proceedings to which [they] pertain, with the exception of the document co
taining the agreement reached in conclusion of the proceedings and the report of Bhé el 2 NE ®

'(1) Unless otherwise prescribed by law, the mediator must handle any and all data,

information and facts obtained in the course of mediation proceedings in strict confidentiality.

(2) Mediators shall remain under thebligation ofconfidentialty following termination of med

ation activities®

4.3. VICTIM-OFFENDER MEDIATION WTH JUVENILE OFFENDES
4.3.1. Legal framework

The regulation of VOM in penal cases involving juvenile offenders is very similar to the-one a
plied to adults. The only difference is thia case of juvenile offendersuccessful mediation requires
that the prosecutor drop the charges in any case where the offence is punishable by up to five years
of imprisonment provided that the offence is not so grave that proceedings should contifvihen
it comes to juvenile offenders, it gains greater significance to find an alternative to pena-cons
guences and conclude the case without any impact on their criminal reéavother difference is
that parents or legal representatives must be presdating the mediation in case of juvenild-o

fenders. However, in practice the juveniles are the ones having the main role during the process.

4.4, STRENGTHS AND WEAKNESES OF THEHUNGARIAN SYSTEM

Strengths Weaknesses
Nationwide availability of VOM in ¢ni- No preparation, pilot programmes
inal procedure dissemination were carried out before VC

was introduced into the justice system

Standardised service: nationwide iu Offender is in the focus, lack of vict
formity in regulation, methodology, trainirn focused policies

® Act CXXIIl of 2006 on Mediation in Criminal Cases (the Mediation Act).
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requirements, professional standards, a
umentation, mentoring and documentatio
system pertinent to VOM

Embeddedness in the justice system Exclusion of hightgualified civil medi-
tors from the VOM system in the crimir
procedure and restction of opportunities o
independent lawyers in facilitation

Basic principles such as confidential Unreasonable legislative limitations a
voluntariness and impartiality of the med| overregulation put obstacles in thevay of
tor are laid down in the law application

Multisectoral background an
knowledge (NGOs, academic and state-
tor)

4.5, VICTIM SUPPORT INHUNGARY

In the Hungarian criminal procedures the interests of victims are far from being prioritised. In
response to the fundamental chgas with respect to criminality in the wake of the transition period
Ay (KS -gévdrnrieRtal gr@ayisations have been founded to provide information and support
to, and represent the interests of, victims. These, N@&®ed victim services are not geally avaia-
ble to all crime victims, since most of their services address only particular groups of victims, such as
abused women, children, and victims of specific criminal acts. In addition, these services can be
found only in certain regions. As a sitdry and nationally available service, Victim Support Service
o#ft R21T FdaSaNG! {T2t3tfrG0 KIF-a 0SSy SadlrosAraksSR
tice (KOzigazgatési és Igazsagugyi Minisztérium, KIM). Yet, relevant studies show that thest of
victims do not know about the existence of victim support services, nor about available options, or

forms of interest representation.

A representative survey carried out in 2007 found that 30% of the population in Hungary is
aware of the existencefovictim support services, and approximately 5% of the crime victims get in
contact with the statefinanced Victim Support Service (provision of information, victim suppod,
state compensation). An additional problem is that these services providennafbon and financial
compensation only. Services of psychological aid or provision of any other form of help are at their
infancy. Therefore, it can be concluded that victims receive psychological and othefinancial
forms of assistance mostly fronon-governmental organisations only in exceptional cases, or if they
belong to a particular victim group (children, women, victims of domestic violence). Compensation of

the damages by the offendas rare and although it can be forced through a legal pohee only
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about 6% of the damages caused by crime are compensated. As a consequence of the -offender
orientation in criminal procedures and the bureaucratic gap between the criminal court and the civil

court, victims hardly ever get financial compensation.

Victim representation in restorative programmes is still restricted to VOM cases diverted by
prosecutors and judges. Institutional integration of restorative practices into the criminal procedure,
as well as to the victim aid service is still at anahjphase. Certain data protection issues and ragul
tory limitations also make it difficult to link victims and offenders in criminal cases outside the scope
of VOM.

4.6. INITIAL EXPERIMENTS WTH OTHER RESTORATIE METHODS SUCH AS CONFME-
ENCING

Other restoraive methods besides VOM took root in childcare and family conflict resolution.
The scripted restorative justice conferencing model was experimentally used in connection with var
ous issues of schootlated conflicts, violence within the family and juveniffences as a result of
some training provided by Ted Wachtel from the International Institute of Restorative Practices. In
order to pilot the family group conferencing method in 2006, sixty social workers, teachers and other
independent professionals ithe field of family, child and juvenile care were trained in the feam
work of a national, statdunded programme. The training was held by Robert van Pagée, leader of
Eigen Kracht, a welinown Dutch organisation working with the family group conferenasthod.
Following the training, professionals were mandated to bring cases into restorative settings and init

ate family group conferences.

An overall aim of the project was to develop strategiewith the involvement of family e-
sources and social pragsionals; on how to avoid and deal with any kind of violence in whiclt chi
dren are affected. However, a conclusion of this pilot project seems to have beenwiitatthe ex-
ception of some successful examplgaofessionalencountered powerful institiibnal obstacles on

local level that blocked their efforts.

A pilot programme used family group conferencing in the prison system. The project-orga
ised family group conferences in case of those inmates who were close to release. Its goal was to
prepare KS AYyYIlI G4S3T (GKS FlLYAft@ FyR (KS 20t 02YYdzyAl
It intended to bring desires, expectations and fears of the parties to the surface, to reveal the scope
of possible resources and potential conflict interfaces. NJuUK SNJ F AY ¢l a G2 &dzLJLJR

reintegration after release (residence, employment). Although this project was carried out within the
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Probation Service, the family group conferencing method is not used in xoftander mediation

08.8888.6

4.7, OPPORTUNITIES FOR PEACEMAKINE®IRCLES

4.7.1. Inclusive legal framework

C2NJ Iy WSELISNAYSyGlrt LISNRA2RQ Al aSSYSR NBlLaz2yl

VOM in penal cases. The Mediation Law (Act CXXIIl of 2006 on Mediation in CriminaliCes &y
opportunity for the mediator and the parties to involve additional people with different background
in the VOM setting.

Since VOM has only been part of the Hungarian legal system for six years, we can say that it is
still in an initial phase. The relevant Act haslergone modifications since the first version andgra

titioners (probation officers trained and specialised in VOM) are still in a learning phase.

4.7.2. Possibility to involve additional people in the framework of VOM
Experts
According to the Mediation Acthe mediator has the right to involviedependent expertsto
the mediation procedure. As the Act states:
WLT 2dzaiAFASR o0& GKS OANDdzvaidlyOSa 2& GKS
quest the assistance of an expert if it deemed beneficiatdaching a settlement in the
YSRAIFIGA2Y LINRPOSSRAY3AQ

Legal counsel

The Hungarian legal frame also allows the involvement of lawyers into the Vidtim O
fender Mediation process:
WeKS OAOGAY YR (KS NBaLRYRSY (U ankhe précedk | &S

ings. The legal counsel shall have the right to participate in the proceedings and to make

0

i K

AGFGSYSyida 2y o0SKIETF 2F KAa OtASyido ¢KS @AO

attorney may act as legal counsels. The power of attormaptgd in the criminal procek

% More information about this programme coordinated by the Community Service Foundation of Hungary can
be found athttp://www.iirp.edu/article detail.php?article id=NzA1
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ings ¢ unless otherwise implied in the said power of attorqeand the appointment of a
LlJdzot AO FGG2NySe LI ASaE G2 GKS YSRAIFGAZ2Y LINE

Support persons

The law of VOM allows the involvement of support persims the procedure but their pre-
ence is limited:

WeKS GAOGAY YR GKS NBaLRYyRSyd YlIe& NBljdSad LIS
tend the mediation session, and to make statements on their behalf. The mediator may refuse to
comply only if the pesence of the person for whom permission is requested is against of the purpose

2F GKS YSRAIFGAZ2Y LINRPOSSRAy3ad ¢KS YSRAIFG2NIRA RSC

The possibility, provided by the law, to involve independent experts and supporters who are,
suppasedly, also affected by the case is an approach that corresponds with the inclusive philosophy
of peacemaking circles (PMC). The legal framework contains supportive elements allowirig exper
mental programmes with PMC. However, there are some obstacles lhsTlve lawmaximises the

group sizein VOM.

4.7.3. Further challenges
An additional legal problem is theonflicting principles of confidentiality and legality principle

in case prosecutors/ judges are integrated into the circle. A further limiting factbatsneither the

victim nor the offender is authorised to decide about diverting the penal case to vidfander nme-

diation, only the prosecutor or the judge has the right to do salthough the parties can initiate it.
General legal limitations on whichiminal act can be referred to VOM is also a limitation in the
scope of applying PMC. Some practical difficulties, such as the case overload of the probation officer
mediators, the rigid timeframe of the stajgrovided VOM service versus a more informéthos-

phere of the peacemakingrcles are going to be discussed further in the Findings chapter of the

report.

5. ORGANISATIONAL SETTING OFBELGIUM

5.1. ORGANISATION

The partner organisation for this research project in Belgium was Suggnome vzw. This mediation

savice has conducted the peacemakicigcles, whictwe will describe further on.
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As previously mentioned, Suggnome vzw is one of the two mediation services in Belgium that is
recognised by the government to offer victioffender mediation for adult offends (FOD Justitie,
2006), and they are the only one that offers it in Flanders (Médiante asbl is the other recogrised m

diation service, which offers VOM in Wallonia).

Suggnomévzg g KA OK RSNAGSR Ada yI YBYy ZWNREYT (KSA KDNEYSY |-y
od@ 2NJ FIANBSYSYy({dT 2NE AT @2dz £221 Fd Fy 2fRSNJ Y
dzy RSNA G Y RA Yy 3 clivisSoundldd ¥h 39981 Blthdughiihé étarting point of the organis
tion was to implement victinoffender mediation in each of thjudicial districts in Flanders and to

take upon itselthe employment of the mediatorssuggnomé wanted to achieve more.

The organisation wantsto be active on four major fronts regarding restorative justice
(Suggnomeé vzw, 27.04.2004):
1 Applyingand futther developing victirroffender mediation.
1 Study and innovation for other restorative practices.
1 Exchanging information and experiences with interested parties, both interior and
abroad.

1 Sensitise and lobby with the policy makers.

The organisation, whichtarted with just six people, has since then steadily grown. In 2007 it
reached its goal of establishing a mediation service in each of the fourteen judicial districta-in Fla
ders. In striving for this goal, they were helped by the establishment of thetamediation of June
22" 2005.

However, next to offering mediation, Suggnomeé vzw has alsaysstrived for more: as the full
name (Suggnomé vzwy Forum for Restorative Justice and Mediation) and the mission statement
(Suggnome vzw, s.d.) suggests,ghagne vzw wants to stimulate a restorative justice way of dealing
with crime. For reaching this goal, they want to stimulate each individual citizen to enter imte co

Ydzy AOL GA2Yy 6AGK GKS G23KSNE LI NI& |y Roffendeli K §KS

mediation is avay, respectivelpne ofseveralpossibleways, to reach that goal.

There is a central secretariat who takes up an important role in stimulating this debateesn a r

storative approach to crime. They take the lead in starting padhigs with other organisations,
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sensitize the general public about restorative justice and mediation and even lobby towards-the p
litical level. Furthermore, Suggnomé vzw also aims at keeping in touch with international evolutions
regarding restorative juge; it is in that context that thew.g.helped found the European Forum for

Restorative Justice (Suggnome vzw, s.d.).

However, each individual mediator is also expected to stimulate the debate toratge jus-
tice and mediation. part from doing theactual mediation casesreating partnerships with local
organisations in the judicial district the mediation service is locatetbims an important part of the

work as well

Currently, Suggnomé vzw has a staff of about 31 people, equivalent to €allttBe employ-
ees. The majority of them are victioffender mediators. The central office is located in Leuven, but
the staff is spread out through Flanders in local mediation services, who each serve one or riore jud

cial districts. As such, each localdision service consists out of two to five people.

In each judicial district, the local ediation service has made wodgreements with relevant
partners: judicial authorities, victim aid, prisons, lawyers, houses of justice, etc. Representatives of
these groups meet a couple of times per year; in theseDdof f SR G a i S S Nagylaly I NP dzLJ:
discuss the state of affairs of the local mediation service and look at how restorative justice in the

judicial district can be promoted.

Though both the federajovernment (justice department) and the regional government ofi+la
ders (department of welfare, health and family) subsidise Suggnomé vzw, it is an independent non
governmentalbrganisation that works outside the official justice system. Regarding tr&dising, it
is agreed upon that Suggnomé vzw has to do 50 mediation cases per fulltime mediator thai-is subs
dised by the federal government, although each year it is decided whether or not to actually grant
more money. In other words, extra funds are mpanted automatically if more mediation cases are
done. In fact, in recent years Suggnomé vzw has done more mediation cases than it has been subs

dised for.

For thefunds granted by the government of Flanders, a similar agreement is made; although
here there is also more attention to the number of people that were informed about mediation. The
reason for this is that the Flemish government is responsible for the personabeiet of its cit

zens, therefore it is natural that they look more for what nagdin could mean for each individual,
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whereas the federal government seems to look more at what a mediation case could mean for the

judicialsystem

5.2. MEDIATION TRAINING

The necessargualification to start as a mediator in Suggnome vzte isave a degreé human
and social sciense or to have a legal degree. Concretely, the different mediators who work at

Suggnome vzw now are criminologists, social assistants, lawyers, psychologists, etc.

When mediators start to work for Suggnome vzw, they are givett any’ i N2 RdzOG A 2 y | NB C
YSRAFGA2Yy®d ¢KA&A Aa 2NHIFIYyAaSR 6@ a. SYARRS[LbYé¢:
mediators from Suggnomé vzw, mediation services for minors and mediation in penal magéers. B
middeLINK also organises other traigg €.g.a NBf S LX I @Ay3 RIFI&aé¢ | o2dzi OS
cases, a training about deontology, etc.), which are open to all mediators of the different @ganis
tions. Furthermore, mediators are given the opportunity to attend trainings and confererrges-o

ised by other organisations as well.

LI NI FNRY GKS 2FFAOALFE GNIAYyAy3dx SIFEOK YSRALI G
which mediators across different judicial districts periodically meet and discuss their mediation cases.
They are als@iven the opportunity to follow a mediation case of another mediator, so that each

mediator can learn from the approach of one another.

5.3. MEDIATION METHODOLOGY

The solicitation for a VOM can happen by anyone who has a direct interest in the case; which is
mostly defined as victim and offender. Since mediation is however rather unknown and the law
states that judicial authorities have a task in informing victim and offender about their right to solicit
a VOM, victim and/or offender mostly contact the mediatieervice after the judicial authorities,
especially the prosecutor, informs them about this possibility (Suggnomeé vzw, 2013: 117). Ifithe jud
cial case has already received sentencing, mostly the parties themselves seem to find their way to
the mediationservice often these are incarcerated offenders who were informed of the possibility

to solicit a mediation by the prison personnel (Suggnome vzw, 2013, p. 110).

As mentioned before, each local diation service has made wodgreements with relevant
partners, among others the judicial authorities. Consequently, although there is an effort torstrea

line the way victims and offenders are informed of mediation, in practice there are still differences
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between judicial districts. In general, victim and offendeceive a letter from the prosecutor infior-

ing them of the possibility to solicit a mediation; the mediation service is at the same time informed
GKFG GKS LI NIASaAa Ay | LI NIOAOdz F NJ 2dzZRAOALE FAE S
everyjudicial case, there is often a selection made by the prosecutor (based on objective criteria like
type of offence or on subjective criteria like opportunity of mediation). At maximum one reminder

letter is sent from the mediation service. If then the ntbn cannot be started, the case is closed.

If both victim and offender are interested in mediation, the mediation service first checks if the
case meets the criteria in the law (there is a judicial case file}ttaogkformulated by the mediation
service (offender who takes responsibility for the fact and, if the judicial case isqmncing, the
mediation does not endanger the judicial inquiry). If not, the case is referred to another service that
can better meet the questions of theersons involvd. If the case meets the criteria, the mediation is
taken up by the mediation servicBlost mediation cases are handled by a single mediator, although
in some cases two mediators handle the case together (fully or only for the direct meeting).afFhe re
sonsfor handling a mediation with two mediators are diverse: it could be part of the training of the
mediator, it could be linked to the severity of the case, the large number of people present at a direct
meeting, the fact that offender and victim live far aywfrom each other (in another judicial district),

etc.

The mediation starts almost always in an indirect way. During the shuttle mediation th@amedi
tor listens to the stories and questions of victim and offendad thenshares these with the other
party. The possibility of a direct mediation is also explored during the shuttle mediation; but a direct
meeting only actually takes place in about one fifth of the mediation cases (Suggnomé vzw, 2013:
115). Next to the shuttlenediationand direct meeting, thenediation service has some other tools
that they can usege.g. passing through letters from victim to offender and vice versa, videotaping
victim or offender while they address the other, etc. Tdimice,of which method is used, is always

made in collabmtion with victim and offender.

Once the mediation is started, there is no time limit on the duration of the mediation. It can
continue until victim and/or offender end the mediation, or in rare cases the mediation service ends
it. The average time of mediation is about four months (Suggnome vzw, 2013: 1l2®yever this
can seriously differ from case to case: simple mediation cases that are handled in one or two weeks

are no exception, but neither are mediations that carry on for well over a year.
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When the mediation is ended, a written agreement can be drafted, which, if applicable, can also
be handed to the judicial authorities who may take this into account. It is the responsibility of the
participants that the agreement is actually carried oeitg(the payment of financial damageshe

mediation service does not actively follow it up.

To give an idea on the mediation case load of Suggnome vzw (as mentioned before, next to the
mediation cases, they also have other responsibilities), we will gdhoa overview of thecases of
2012.

In total, the mediation services received 3133 referrals or direct questions for mediation. In
2065 of them, at least one of the conflict parties also entered into contact with theiatied se-

vice; of which 1882 ware eligible for mediation as organised Byuggnomérzw.

The majority of these 1882 mediation requests, namely 1395, happened in judicial cases, which
were still in the hand of the prosecutor's office (thus frial). 221 requests were done in the pest

sentencing phase.

In total 2991 victims and 2196 offenders were informed in these 1882 mediation cases, of which
respectively 1539 and 1512 were interested in the mediation offer. This led to 1233 mediation cases,
where a mediation case is counted as one matiffender relationship where both are interested in

mediation, out of a total potential of 3414.

In 2012, 1355 mediation cases were completed. In 256 of them at least one direct meeting b
tween victim and offender took place (the rest consequently caedi®ut of "gobetween meda-

tion") and in 284 a written agreement was drawn up.

6. ORGANISATIONAL SETTING OFGERMANY

6.1. ORGANISATION

In Germany, theJniversityof Tubingen is partnering with Handschlag, Reutlingemo was a
pioneer of thefield and thefirst victim-offender-mediation provider of the country. They started in
1985 and during the first three years were financed as a model project by the Federal Ministry for
Youth, Family, Women and Health. They were accompanied and supported by researciJof-the
versity of Tubingen. These positive experiences contributed significantly to the inclusion of-victim

offendermediation (VOM) in German juvenile law (Judgerichtsgesetz). Since 1988 they have
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been financed by théistrict administration of Reutlingen @hTulbingen and since 1996 also the-di

GNAOG 2F /Ffg a I ASNBAOS F2NJ 82dziK aWAdASYRKAT T
Handschlag offersediation for juveniles or young adults (Heranwachsend@1%) only and

does not provide VOM services for adults. They are in chafgthe districts Tubingen, Relingen

and Calw and handle about 200 cases per year.

6.2. CASEREFERRAL AND ELECTION

¢ceLAOrftes GKS {dFGS FGd2NySeé NBTSNAR OrasSa 02

AOKGaKAETS owDI 0é | yR (& $ediaioNBomatimé&sNases s eferie@ | | y |
2NJ 4dzZ33S30SR RANBOiGfte o6e (GUKS WDI X | 2dzRIS 2NJ |
GKSe O2yaARSNI I OFasS adadlroftS F2NJ I +ha(selN y2iH

referred casep which means the conflict parties are aware or know about the possibility ofanedi
GA2Yy YR | LILINEBIOK || yRaOKfl3 RANBOUGT & -rdietral NS Ij dzS &
(Feurwehrfall). If the Jugendamt is involved already in a chsg,hiave the ultimate right to decide if

a VOM (or circle) is in the interest of their juvenile/young adult.

For general case selection, including offender and offense characteristics, Handschlag follows
the German VOM/TOA standards. Although these arelegally binding and it is not obligatory to
follow them, they have been developed by some of the leading mediation and social servioes age
cies and formulate important safeguards and minimum standards for VOM. They also formulate basic
exclusion as wehs inclusion criteria for cases, for example excluding cases without a personal vi

tim, cases where someone has serious psychological issues or drug addictions, etc.

In general German VOM/Standards also formulate requirements for service providengraarr
out victimoffender mediation. These result from its underlying philosophy as well as from the given
f SALET FNIYSH2N]l ® ¢KS@ Ydzad 6S AydiSaINIrGSR Ay GKS
the local justice services. These requirements are:
1 Voluntary participation: compulsory settlement is not possible. Conflict mediatioe-is d
pendent on the willingness of all parties involved, in order to be at least partly able to

become engaged in the arguments of the other party. Vigiffender mediationis an

8 This reflects the age range at the time of the offence. Thus, by the time they are referred for a VOM they can
be even older.
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offer that can be refused at any time. The participants must be made aware of this at
the start of the procedure.

1 Especially the agreement to participate of the victim must be reached without any social
or psychological pressure. This is a basguiement, without it no further stepsa-
wards victimoffender mediation can be initiated.

1 No conditions regarding resulting VOM agreements should be imposed by justice age
cies (punishment equivalent). Victioffender mediation should be an option for the
harmed and the accused to participate in the regulation of the consequences of the
crime in an empowered and salkttermined way.

1 Revictimization of the victim must be prevented.

On the organizational level Handschlag follows the followamsge selectin criteria:

A basic requirement is that the offenders take responsibility for thelraviourand that the vi-
tims have the possibility to formulate their needs towards the offender with the help of the &acilit
tor.

Furthermore, it is necessary to makers:

T that where the victim is a company or organization, there must be a specific contact
person who has authority to make decisions, since the existence of a contact person is
crucial for victimoffender mediation or material/financial compensation foretipu-
pose of negotiations;

i that a clear agreement to participate in VOM was made by both the injured pe
son/party and the accused;

9 that there is no refusal of 'setkferrals’, so that persons who directly contact the VOM
service asking for victiraffendermediation, receive a service;

1 that victimoffender mediation still can be initiated at any time

In 2012 Handschlag dealt with 118 cases, of these 192 were accused and 170 victims, thus they
were working with 362 clients altogether. Numerous contactshvgarents, lawyers, and othen4

volved persons can be added to these numbers.

For the acecircle project, Handschlag developed an additional set of criteria for deeming cases
referred for VOM suitable for theircle method Cases were consideredrfa ppacemaking circle if
one or more of the following conditions were met

1 Xmore than one victifmore than one person was affected by the offence.
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1 Xmore than one offendémore than one person was involved in committing the crime.
1 XGKSNB A
T XGKSNB A

K withida groupGEly &8 & fartily, sports or work team, etc.
K Bdtwieen groud FeygFyburh@dings, graffiti sprayers and som

QX

Q)¢

owners, etc.).

1 XGKSNB A& dasé cohsyeRatiovheie zherg could be an interest in extending

the circle (eg. age difference between victim and offender, or between conflict parties

and other participants/mediators, etc.).

X G KS NBothér $éaBle presenor involved in the offence for situational or ge
graphical reasons (e.g. witnesses, passer Q & > 5, 3dwarkeds 2td)NJ

1 Xmore people were involvedrom the beginning of law enforcement or judicialopr

ceedings (e.g. family members or friends present at the time of the arrest, at the police
station, etc.)

1 X i Ko®ader community was affectede.g. a neighburhood, village, school, club,

church, etc.) for example in case of public disorder offences, property damage, o graff
ti.

1 X4 KSNB )pdor HistorgahdPoytizere were several prior events.

T XGKSNBE | N NXBI a ofiger, icPe intleath aiaifiSation dtokess would

be necessary or beneficial for everyone involved.

{ Etc.

In sum, several people had to be involved in the case and some of them were rather indirectly
harmed. Another additional criterion was the fact whether there will be futateractions between
conflict parties and/or their families, friends or supporters. Based on these criteria, three mediators
of Handschlagcreened cases and showpdtential ones to our iccle keeper. These two mediators

then discussed and decided abats suitability together.

In general thekeeperssuggested VOM or circles to tienflict partiesand explained the diffe
ences of the new method compared to VOMLtér on, after thethird circle, they mentioned circles
right away and discussed the optienth them. If the conflict parties had serious objections, doubts
or fears, that could not be cleared, they were offered a VOM). Ultimately, it is the decision of the
conflict parties if they want to choose éhcircle method or not and theelepers make tis transpa-

ent to them.
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Participantsare usually invited by letter to come to the Tibingen or Reutlingen office ofi-Han
schlag for an informational talk. There is a first and a second letter template). Accused and harmed
parties are always invited separ@tein case of minors they sent the letter to the parents. kaep-
ers always conducted preparatory talks either face to face or if not possible by phone with everyone
invited to the circle except for the school circles!). As a very important and necgssagution they
assess everybody beforehand and their suitability for mediation in order to be prepared for potential
problems, arguments or escalations. This way, they aim to prevent taking too much of a risk and aim

to ensure that everybody is safe asdund during circle.

7. ORGANISATIONAL FRAMEWRK OF HUNGARY

7.1. INSTITUTIONAL BACKGR®@ND OF THE PENAL MEDATION SYSTEM

In Hungary the legal and organisational framework of vigiffender mediation (VOM) in penal
cases was established in 2006, based mainiyhemtodel elaborated by Neustart Mediation Service,
Austria® Mediators are trained probation officers of the Probation Service that is part of a gover
mental body, namely the Office of Public Administration and Justice (Kozigazgatasi és lgazsagugyi
Hivatal KIH). In Hungary VOM can solely be conducted by those authorised, namely probation offi
ers adequately trained in mediation. From 1 January 2008, certain lawyers (meeting the legal cond
tions and adequately trained as mediators) had also been givenighé to act as mediators. They
are contracted by the KIH and their fees being paid by the state. However, KIH has recently been
lacking sufficient funds to remunerate lawyers for conducting mediation. As a consequence, legally
they still have the possiliji to conduct mediation but only few lawyers do victoffender meda-

tion, on a pro bono basis.

The institutional structure of penal mediation was established nationwide, under the author
ty of judicial districtsOne advantage of thigrganisational famework is that mediation became part
of a national system available in all of the twenty counties in Hungary, adhering to shared objectives,
unified professional standardsnd qualification requirements’he mediation services free of charge
for the clents. Two probation officer mediators work in most of the counties, in smaller ones only
one. In most of the counties mediators are directing mediation processes besides their other duties

as probation officers and there are few counties with high mediatiaseload, where mediation is a

8 www.neustart.at
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specified task of a probation officer. By the time of writing tigigort, about seventy probation offt

ers have been trained to carry out victinffender mediation in penal cases, about fifty of themb

ing active mediatorsMost of them have a background in social workpedagogy;some of them

have a degree in law. There are few training organisations in the country, which provide mediation

training accepted by the Probation Service (Partfogoi Szolgéalat).

7.1.1. Organisational ¢ hanges and difficulties
As a consequence of recent governmental changes, the Probation Service now works under a

dual organisational structure: probation offices operate under the professional supervision of the
Office of Public Administration and Justiaghich provides professional counselling for probation
officers and training. In addition, local probation services are operating under the Governmeant Cou
ty Offices that serve as central public administration bodies under the direction of the goverrient.
means that all the administrative, institutional and financial issues of the probation offices &re go
erned by the Government County Offices (megyei kormanyhivatalok) which determine the budget of
the probation office as well. Cooperation between, dramorisingthe interests of the two superior
organisations are not se#fvident, especially when it comes to organisational, financial and grofe

sional aspects need to be considered at the same time by two different governmental systems.

Due to reducedinancial resources, for the past three years there have been fewer opport
nities for probation officer mediators to receive professional supervision. As a result, they &€ esp
cially in need of helping each other dugh professional intervisiodialogues Communication &-
tween probation officer mediators runs mostly online on an online community space and they have

professional regional meetingstimes a year as well.

7.2. How DOESVOM WORK?

Referral to mediation is a matter of discretion for the prosecuiothe judge in case parties
voluntarily agree to VOMf the conditions set down in law are met, the mediation process can also
be voluntarily initiated by either the offender or the vittj or the lawyer of any partiequt the
prosecutors and judgeg@authorized to make a decision about it. Mediation may only be used once

in a given criminal procedure.

The vast majority of the cases are derived in the phase of prosecution. The prosecutor or
judge can suspend the criminal procedure up to six monttsch is quite a short time according to

the mediators, which often does not correspond to the real needs and circumstances of the parties.
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Due to the case overload of the penal system, usually a long-toneaverage 6 months, sometimes
even more tham year- passes between the criminal offense and mediation, which makesethe r

storative procedure more difficult.

Having received the decision of the court or public prosecutor, in the preparatory phase of
the mediation process, the mediator contacts tparties separately, informs them about the aim

and the process in mail and sometimes on the phone, and occasionally meets them in person.

If the case is already prepared, the mediator arranges a mediation session, at which-the vi
tim and the offender argresent at the same time. If they wish the parties are each allowed to bring
2 supporters (relatives or friends) with them to the sessidaring this session, with the help of the
mediator, the parties have a chance to tell the other party how the gexamnt(s) affected them. The
offender mayassume responsibility for his/her deeds and make an apology. The parties may agree
on financial reparation or another form of reparation for the damage caused by the offence- Fina
cial reparation takes place in abod@0% of the cases, which is supplemented vetiother form of
reparation in 30% of the cases. Only about 10% of vioffiender mediation procedures result in

solely nonfinancial reparation as an outconfe.

Successful mediation, which ends in an agneat which is completed by the offender, is
O2y&aARSNBR o0& g Fa I W@2tdzydlNE NBaAdGAGdziA2y QX

reduce punishment’

Da!'ye LISNE2YS ¢gK2 KlIa O2YYAGGSR bfferGeN& YS I+ 3|
any crime against propertypunishable by imprisonment of up to three yearshall not
be liable to prosecution if he has agreed to compensate the injured party for the da
ages caused by the criminal act, or to provide any other form of restitution byoivay
meditation process.
(2) The punishment may be reduced without limitatiom connection with the crimes

mentioned in Subsectiorif, punishable by imprisonment of up to five year#,the pe-

¥ oNyGSi! NIes1oS8Sy FE1FEYFTKIGs 11 TOSGNGIA (GSOS]1Syeac
Ivanyi Klara. Igazsaglgyi és Rendészeti Minisztérium. 2008:
http://www.tamop.irm.gov.hu/uploads/bm/b_ugyek_mediacio.pdf

% Act LI of 2006new art. 36 of the Criminal Code.

102



petrator has agreed to compensate the injured party for the dansagaused by the
ONAYAYLFf FOGZ 2NJ G2 LINRPGARS Fye 2G§KSNI F2N¥Y

The mediator records the agreement in writing on the premises, whidgigised by everyone
present The agreement is sent to the public prosecutoijuage dealing with the case. The details
discussed during the mediation procasexcept for the content of the agreementare confidential.

The participants are under an obligation sdcrecyeven after the procedure is over. The mediator
checks whethethe agreement has been fulfilled, and informs the public prosecutor or judge of this.
Providing that the terms of the agreement have been successfully met, depending on the severity of
the offence, the criminal procedure may either be closed, or thegual@y mitigate the punishment
imposed without limitation. It is important to note that these consequences can only be applied in
the case of agreements reached during the mediation process. If the parties fail to come to an
agreement, or the terms of thegaeement are not met by the parties, the criminal procedure-pr

ceeds in its due course.

7.3. MAIN TENDENCIES AND BATISTICS

A countrywide research based on mediation cases conducted in the first year after thearegul
tion was introduced (2007) suggests thatjdé practitioners started to apply the new methods-i
mediately and the number of referrals have been increasing since then. As a general tendency, legal
conditions have been simplified and the range of cases is widening. However, probation officer m
diators have to work with a growing number of cases alongside decreasing institutional capacity. The
tendency is that referrals are made by prosecutors and there are much fewer referrals from courts.
(In 2009, 84% of all completed cases were referred by theegrgers.). The most common crimes
referred to mediation areheft cases, serious violence, and traffic accidents causing serious injury
There were 6410 victiroffender mediation cases in 2012, which means a 7% growth in referrals

compared to 201!

The vast majority of offenders in victiroffender mediation procedures aradult offenders
Prosecutors and judges refer considerably fewer juvenile cases to W@ahi(e offenders were oe

cerned in 12% of all mediation cases in 2009

o http://crimestat.b-m.hu/Default.aspx
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Statistics show sigincant regional differences with respect to case diversion and the ratio of
adult andjuvenile cases, which refleeguallythat the attitude of prosecutors and judges as well as
the diversion of crime types show courbgased differences. Mediators havetieen 66120 ong-
ing cases at the same time. The caseload of mediators varies betw&Rrabesper week, which

means that a probation officer mediator conduct8 2Znediations per day on averag?é.

7.4. ORGANISATIONAL SETTINE OF THE HUNGARIAN PEACEMAKING CIRCLE PILOT
PROJECT

The situation is special in Hungary in that even though civil professionals have two decades of

experience with mediation in civil cases, they are not authorised to mediate in penal cases.o€ivil pr

fessionals are allowed to provide traigimnd supervision for probation officets.

The specialty of the Hungarian pilot project was that it was built on the cooperation of-a go
ernmental agency and the civil sector. Keepers worked in mixed pairs, cases were handled-by a pr
bation officer meditor and a civil facilitator. Thereby two different methodological approaches and
attitudes met. Probation officer mediators brought their experience about penal procedures and
knowledge of the legal framework, and a wethanised working process; civicf@ators contribu-
ed with methodological and structural flexibility, drawing on the theoretical principles of the @estor
tive approach based on the ideas of Ted Wachtel. Both parties experienced this daaditivan-
geous: the pacemaking circle proje@llowed civil actors to join the field and offer their coeip
tence/expertise. Peacemaking Circles, in turn, were a chance for probation officer mediatots to e
periment with innovative ideas, apply a new restorative practice model, experience professional

progress and see beyond their institutional barriers.

92Based on the informal reporting of the mediators

partners Hungary Associatiovas the civil organisation that has developed and provided the mediation-trai
ing for the network ofprobation officers.Partner'smethodology is based on and adapted from the metbed
logical model ofNeustart Association for probation service and social worlustria The methodologyis
based on VOMSome other methods, such as conferencing, are néir&y unknown among probation officer
mediators; however, such techniques have been unavailable in penal mediation processes.
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CHAPTER4: BACKGROUND RESEARCHEXPERT INTERVIEWS

1. EXPERT INTERVIEWS INBELGIUM

1.1. INTRODUCTION
¢tKS NBaSINOK LINR2SO0G daLYLXSYSylAay3a LISIFOSYl | Ay3
ities of mplementing peacemaking circles in a restorative justice context, which curramlgnly

used in common law countries, in an European context.

Peacemaking circles can be used as a restorative justice method for dealing with crime, just as
mediation andconferencing. Apart from differences in communication methodology, peacemaking
circles differ from mediation and conferencing by emphisg the community aspect of the crime
and its aftermath. Consequently, the community has a rightful place in the pegdrag circle itself
to speak from its own (personal) story and expectations: they are not there to only support victim
FYR 2FFSYRSNI AYy GKSANI gle G2 GNBaldz2NAy3dI (GKS KIN
done to it is restored andansearchfor ways to prevent further harm for itself, the victim and the

offender.

As a part of the background research in this project, interviews were taken from a number of
GSELISNI &Y LIS2LX S 6K2 NB O2yFTNRY (SR ikhs/andirK SA NJ R
most cases also have a notion of restorative justice. The goal of the interviews was not to receive a
representative picture of the points of view from certain professionals, but to explore the spgntan
ous concerns and opportunities professianabw in the use of peacemaking circldereover, the
interviews were considered an opportunity to introduce the concept of peacemaking circles and as

such function as a first step in the implementation of the research project.

1.2. METHODOLOGY

Respondents we not randomly selected. The local mediation services who would participate in
the research were asked to give a number of potential respondents. From their lists, a selection of
respondents was made by the researcher. A total of 20 respondents werectedtay email or te
ephone from this list and asked to participate in the interviews. Fourteen respondents reacted pos
tively. Additionally, two persons were contacted at the suggestion of another respondent, one of
these agreed to participate at the intdew. Lastly, one person volunteered for the interview after

hearing about the research project.
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Consequently, thisectionshows the results of 16 interviews with professional actors in Belgium
(4 public prosecutors, 2 judges, 1 lawyer, 1 police offitgustice assistant (probation), 2 people
from victim assistance, 1 person working in a prison cofte®tmediators from Suggnome vzw and
1 coordinator of a mediation service for juvenile offenders). All but one of the interviewed people
worked in one othe three judicial counties (Antwerp, Leuven and Oudenaarde) where peacemaking

circles would be implemented during the course of the research project.

The respondents who asked so were given a short topic list a week before the interview. Most of
the respndents did not know what peacemaking circles were before the interview. The choice was
made to give them only minimal information about the research project before the start of the inte
GASE>S a2 GKIFIG GKSANI Fyag SN (20AINCE SBENE (s | (52 LA2AT  «
After the questions regarding the first topic were answered, the respondents were given a concise

overview of peacemaking circles by the interviewer to help them answer the following questions.

All of the interviews were recded for analysis afterwards, which proceeded by creating a
number of codes which were relevant to our research goal. In the following, the results will be shown

for a number of these codes.

Next to the interviews, we will also refer in this chapter téex@nt questions and remarks made
AY RA&AOdzAaA2ya Fo2dzi LISFOSYlF1Ay3 OANDESE KSER I
districts of Antwerpen, Brugge, GéntHasseklTongeren, Oudenaarde and Turnhout), where people
with a diverse professimal background (public prosecutors, judges, lawyers, victim and offender
assistance, mediators, etc.) were present. These meetings m@rescorded, but notes of the di
cussion were taken by (at least) two people: the researcher and the note taker sfabeng con-

mittee (a mediator from Suggnomeé vzw).

1.3. CONNOTATIONS OF THE ERM O BACEMAKING CIRCLE®
¢KS GSN)Y aLISIFOSYI1Ay3a OANDEfSa¢d Aa yz2i tAYy1SR
between victim and offender. Some just found the term togwe or made an entire different oe

nection.

“eKAA LISNE2Y sl a FOGADS Ay (GKS O2dzNBS a+A0GAY Ay cCc20d
% In Gent, two steering committees weadtended where peacemaking circles were discussed. The first time

the project was introduced, the second time a state of affairs was given. On both occasions, participants di

cussed peacemaking circles and their opinions and concerns about them at length.
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About half of the respondents directly thought of something that could be linket wittims
FYR 2FFSYRSNAET Yz2aidafe o0SOIFdaAaS 2F (GKS aOANDf Séx

also meet in a circle.

However, the link with offenders and victims was not always in the form of dialogue between
them. For example, the fitgeaction of one respondent was that peacemaking circles wereesom
thing to just help the victim cope with what has happened. Others saw it as something that could be
used as a debriefing method in general, that could have its purpose after a crimetimsyiafferd-

ers and professionals.

Some of the respondents whether they made the link to offender/victims or not, also felt some

NEAA&AGlI YOS 2NJ dzySFaS ¢KSy KSEFENARYy3a GKS GSNY aLISIH C
they found that thetermsouRS R (22 a2F4GT 2NJ 0SSOl dzaS GKSe ¢6SNB
tainly in regards to victims.
Gt SFOSX GKSNB Aa a2YSaGAySa tAdGatS LISKFOS |yR
2dzNJ YAYRIZ AT @&2dz GKAY ] | 02ad2idzyfRaNIILISOXA dL {2y22 4
view 7¢ 25/01/2012)

However, most respondents that felt uneasy with the term, also felt that the term could be kept

as it was; but that it should go hand in hand with a good explanation.
There were alternatives suggestedNid 4 KS G SN LISFOSYF{Ay3 OANDES ¢

One respondent felt it was absolutely necessary to find an alternative Dutch term for it; a couple of

others thought it was (definitely) worth considering.
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A minority of respondents had no gotem at all with the term. They understood peace as
GLISEFOS 2F YAYRE 2N G2 oOoNAy3a GKS LISFEOS oF Ol Ay Gl
understanding of the term as follows:

Gt S2LX S K2 aAld FNRdzyR |y 2 7F7F Sty iRaBeN\an aghed & dz&a LIS ¢
ment about the damages and to prevent it from happening again in the future. Not on an
individual level, but the parties concerned. The term itself? Peacemaking is something what

a court in principle does too; and circles signifies atosunding people. So, actually it is a

YAOS SELINBAAEAPAOI2OAY I SNIBASSE o

1.4. SUITABLE CASES OR CASCONSTELLATIONS

The respondents had different opinions on where the peacemaking circles would be most a
propriate. There are three lines of thoughthere some respondents followed more than one in the

interview:

First, some respondents believe that peacemaking circles could be beneficial in cases where
there is a direct link with or big impact on (a part of) the community, although there is no carssens
about what cases these are. Some refer to severe cases (which also warrant or justify- a time
intensive approach), others refer to minor crime, because the community is more confronted with
that on a daily basis and question the use of peacemaking ifated one respondent even the use
of restorative justice in general) in severe cases. The reason is the same though: if there is a direct,
visible link between the crime and the community, it is easier or more beneficial to invite the co
munity to join inthe peacemaking circle.

GL R2y Qi aSS Al KIFILWSYyAYy3I FFGSNI I NRBROOSNEBI
crimes, hate crimes, etc.]. If the crime is broader than just offender and victim, if there is a

direct impact on the community. Besidés, bringing together victim and offender, wé a

ready have some wedlstablished procedures. But | find this concept useful for a number of

very specific crimes where the mediation falls short in the sense that a certain voice is not
KSFNR®: &RS0LANPASS y

Second, there are respondents who see peacemaking circles play a role in cases whese the ju
tice department cannot find a solution for, because the tools they have at their disposition are not
efficient. Respondents gave the examplesefghbourhood conflicts, minor crime like vandalism or

repeat offenders (both minor and adults).
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The third line of thought is that it is impossible to select a certain category of cases, because
each case has its own characteristics.
LG At I f B théspecilitBer&ity Bf 2hé gase, [the specific nature of] the o
fender or the victim. (interview 1027/02/2012)

However, most of the respondents who mention this third line of thought still have sonfe pre
erence; e.g. serious crimes (violence bednwegartners, sexual crimes, murdand manslaughteror

cases where the offender has problems in different areas of his life.

¢tg2 NBaLRYyRSyldia RARYQl SELINBaa (KSvyaStogSa Ay ¢
but rather gave their opinionwhé A G0 O2dz Ry Qi KI LIWISYyY Ay OitaSa 27

ners; or when the content of the case was too personal too involve others.

1.5. CHANCES POSSIBILITIES AND SGGESTIONS FOR IMPLEENTATION

Several respondents found it important that when theapemaking circles would becomeex r

ality, that it would also lead to something concrete; that the consensus would have a significant

meaning, also towards the judicial proceedings.
aL g2dzf R fA1S GKFGEZ G GKFG Y2neBgedicoms2 ¥ G KS
quences. Or when the circle is finished, that there is someone who has the mandate to put
GKS RSOAaA2ya 2F (GKS OANDES 2y LI LSNP . SOF dz3
a judge would ignore it [the result of the circle], thai &2 SSY&a (2 YS &KI G A
0N GAYy3 AyadSIR 2HBOKMBRLIAYIde OAYISNBASE 7

Following this idea of having an impact on the judicial proceedings, a number of respondents
mentioned some similarities of peacemaking circles with mediatigpenal matters; and some gu
gest to implement the peacemaking circles there. One lawyer mentioned that the possibilities are
deemed greater, because mediation in penal matters, if successful, leads to a definite end of the
penal procedure. The consensimsthe circle could therefore be the definite reaction, opposed to
victim-offender mediation where often the case is brought before court even if the mediation is
6adz00SaaTdA ¢d | y2GiKSNI GLINRE FT2NJ AYLE SY&nfthery 3 A

prosecutor already has a legal role to play in it.
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On the other hand, one prosecutor mentioned that mediation in penal matters, because it is a
glre G2 SYyR (KS LISylFf LINROSRdIINB:I KIFa G2 NBI OK

possible that this volume could be reached if a peacemaking circle was held in each of these cases.

Similar to mediation in penal matters, some respondents also put the idea forward tha¢peac
making circles could be used as an alternative to the court hednris way, the circle would not
only lead to a consensus between participants, but could be (or have a direct impact on) the verdict
of the judge.However, a judge also mentioned that the number of cases that were handled by the

court was too large to Hd a peacemaking circle in each of them.

Some respondents suggested that it would be important (for a-teng continuation) that the
peacemaking circles would be embedded in a larger project, guided by a university. For example in a
project that deals ith problematicneighbourhoodsor with repeat offenders, etc. The fact that it is

guided by a university wadi mean that the whole projeatould be evaluated better.

One judge was vergcepticalabout the peacemaking circles and said that he first neemlgdc-
tive results (evaluation criteria, particularly about efficiency) before he could be convinced about the

added value of peacemaking circles.

Lastly, one prosecutor mentioned that he saw the added value of peacemaking circles (or other
restorative pactices) compared to the normal procedure before court, where the polarisatin b

tween both parties is only enlarged.

1.6. RISKS, PROBLEMS ANDBENEFITS OFPEACEMAKING CIRCLES

Every respondent mentioned risks that were linked to secrecy or the lack thereehoem-
ing circles: a risk for invading the privacy of offender and victim, the risk for breaching the secrecy of
the judicial investigation and the risk of breaching the professional confidentiality; or the risk that
professional confidentiality could hiler the discussion, because some people had to withhold i

formation (see below).

One respondent feared that peacemaking circles would be a competitor with vottender

mediation to receive cases, whereby victofiender mediation as it stands now doe®mi K| @S (K|

much solicitations for mediation.
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1.6.1. Risks and benefits of including the broader community
A benefit that was mentioned several times was that the inclusion of more persons tharf-just o

fender and victims (and support persons), could potentiéllg A RSy (KS @GASgéd ¢KAA

different ways.

Firstly, widening the view refers to some respondents at the crime; they mostly see the benefit
of peacemaking circles to bring certain crimes (like violence between partners) into the open, which

coud help to prevent new offences.

Secondly, widening the view is referred to as something regarding victims and offenders. R
spondents say that a peacemaking circle could halt the isolation of those parties; where they see
isolation as being deprived of mmetwork, not being comprehended in an existing network and/or

feeling alone or not comprehended in the wider community.

Respondents think peacemaking circles can counter those three forms of isolation by on the one
hand literally creating a network ofipport persons, acquaintances, etc.; who are not only present at
the circle but could also help offender and/or victimftdfil the promises made in the circle. On the
other hand, isolation can also be broken towards an existing network, which may awtdre of the
guestions and needs victims and offenders have; or do not know or understand why a victfm or o
fender wants a mediation. This unawareness can lead to a situation where a victim or offender ca
not discuss a mediation (attempt) with their exigli network. This is illustrated by one of the-r

spondents.

L KFE@S 4 GKS Y2YSyd | g2YFYy ®OAY YSRAIFGAZ2Y
2 NJ

Gt Fo2dzi GKAA wIKS YSRAFGA2YSE i K2YS:
R2 Ay 3 ( KtRigkChow igolit&, yiow lonely is that? If you talk with those persons at
K2YS Ay (GKS 3INRdzJE GKSYy &KS R2SayQid Kl @S
24/01/2012)

A last way peacemaking circles can potentially break isolation, accordthg tespondents, is
on a mental level for a victim or offender, by nsaigthat they are not alone and others may have
gone through the same things they or the other party did. Moreover, they may see that people from
the broader community, despite thé fO0 G KSNB Aay Qi | RANBOG Ay

them.
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Thirdly, widening the view through the use of a peacemaking circle was seen by some as benef
cial in that it confronts the offender with the impact of his actions on a broader $icatejustimply-
ing the individual victim. Related to this, one respondent mentioned that widening the view would

limit the chance that the offender would try to negate or minimize his actions.

However, one respondent mentioned here that, from an offeridgroint of view, how abstrac
er the link between the harm done to the community and the crime was, the more difficult it would

be to involve the broader community and to accept their presence and input.

az2al NBaALRYRSyila oK2 a$S AR o SvESIRA 0 I NI FRNB Sy

the privacy of the offender and victim by including the breadommunity. This concern is nohtly

about the fact that some private things can be discussed in a broader group, but also that victim and

(especially offender will be stigmatised by the broader community. Therefore, a lot of respondents
emphasise that the victim and offender have to give their informed consent before entering a

peacemaking circle.

Related to the privacgoncern, some respondents qu&s the motivation of the broader
community to participate: is it out of a genuine concern, or is it out of curiosity, in search @&-sens

tion, to view the misery of others or teachthe offender a lesson? To counter the latter, resgon

entssuggestto &+ 4GS | a2NI 2F GaaONBSyAy3ae o6FfGK2dzaAK S@SI

to screen is not easy) for who wants to participate, mostly to gauge their motivation (although one

respondent from victim aid also suggested to use the screening to exeluaenders).

Another risk mentioned by respondents is the stress that is put on the confidentiality of the
meeting by enlarging the group. Some suggasitingall participants sign a sort of confidentiality

agreement.

Finally, another benefitthatwa YSYy GA2y SR aS@OSNIf GAYS&as 461 a

OAlLf O2yGNRfEY LIS2LX S FNBY (G(KS O2YYdzyAid e doK2

ent mentioned, there is a fine line between social control and a breach in the privacy.

The alove were mostly benefits and risks for victim/offender when including the larger aomm
nity. Few respondents mentioned specific benefits and risks for the larger community itself @ parti
ipate. However, some respondents saw that there could be benefitgustihad a hard time making

it concrete. One mediator put it like this:
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dGoLy GNFXYRAGAZ2YIE 2dzZRAOALFE &adaidsSye (KS 2yfe
Ay3a +tyR tA&aGSYysS odai e2dz R2y Qi S@Sy KI &S
community does have a right to speak. We solved it by making laws, where everyone voted
F2N) AYRANBOGfed .dzi GKIFIG R2SayQid ¢2N)] a2z oS¢t
do you do that, with this [peacemaking circles]? Do we have to go back teesoammuiit

GASa OXB6d LQY Y2DUDEWNB e 0AYISNBASE p

One respondent did state that peacemaking circles could give the possibility to those affected,
but not in a judicial definition, to voice their concerns. This was however not directed abtheu-

nity at large, but more at the broader network of the victim and offender.

1.6.2. Risks and benefits of including representatives of the criminal ju s-
tice system

One recurring theme when talking about the inclusion of representatives of the criminal justice
system, was that their role should be clearly defined: what is expected from them, what can and
OFyQl GKS& R2 ORdINAY3I YR I FGSNI 6KS OANDEtSvz SicC

One person of victim aid thought that the public prosecutor would not have more ptveer
othersin the circle; that it was possible that he was accepted as an equal. Others however doubted
this and thought people would always see the prosecutor as the person who hdetcidehow to

deal with the judicial case after the circle.

There was a consensus by théirel2 Yy RSy 1a GKIFG (GKS 2dzZRISZe- LINB&AAR
asSyid Ay GKS OANDES:I 0SOFdzaS KS g2dzZ R f 2@a§ KAa Yy
cording to some respondents, this could happen merely by giving someone a certain looktkdering
OANDES® LF AlG ¢l a& | 2dzRIS ¢K2 g2dz R ySOSNI 02YS

see a problem.

One judge however wondered whether the presence of a judge could ever be useful, as the j
dicial procedures could be explained byrsmne else and the impact of the judge on the discussion
itself would either be big or neaxistent.
GCKSNBE FNB (g2 LRaaA0AtAGASAY SAGKSNI KS @iGKS
Ad | OOSLIWSR a GNHzST 6 KA OK authdrity @side the dréep . SOI
gKFEG OFyQil KILWSYy® hNI KS KFEayQd 3F2640% Fy& N
terview 12¢ 02/03/2012)
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Not one respondensaw irrefutable arguments why a prosecutor, on the other hand, could ne
er be present. On@rosecutor stated that the impact of the prosecutdpresence on the discussion
O2dzA R 0SS GKIG GKS& O2dAR FRR I Y2NB GOGKNBSIGSYyAy

guard to make sure everything in the agreement was followed.

The impact of golice officer present was only mentioned by the interviewed police officer. He
thought this impact would not be great, since most people see the officer, at least the one respons
ble for theirneighbourhood as an equal. His presence could have a positipact on the perceived
safety of participants, although the question was then if the officer had to be there in uniform (and

armed) or not.

All respondents do see some risks however when speaking of including representatives of the

criminal justice systa in general:

Firstly, respondents mentioned the secrecy of the judicial investigation. It is nes\sdént that
people, apart from victim and offender, get access to information about the judicial case files-A pro
ecutor however put forward that thismay be remedied by agreeing to focus the circle meeting on

the restoration of the harm, instead of the judicial case file of the harm done.

Furthermore, respondents pointed out the risk of breaching the confidentiality of the circle
meeting by includingudicial actors. All respondents, belonging to the judicial authorities, mentioned
that they were obligated to report new crimes. Some did however hint towards a differenceadn the
ry and practice. A prosecutor said:
G2S NByQi f 221 AysgwehavélgnatughNibthe@.dzRikk@Hatlthe @asl & S
cutor present will have to deal with that [confessions of new crimes] with common sense.
Compare it with a policefficer. he has to report every illegal act that he learns of. But if he
would follow thistod KS f SGGSNE KS g2dA R KI @S GNRBdzot S 3.
13¢ 07/03/2012)

Additionally, a lawyer thought that it seemed improbable that someone would confess a new
ONAYS Ay GKS OANDEST IyR S@Sy gedutedan¥odeiffaPactRA R A (
ALIF yiG YSyGAzya KS KFra O2YYAUGGSR | ONAcYo'dingtd & f 2y :
KAYZ (GKS Rdzié 2F GKS 2dzZRAOALFE FdziK2NAGASEA ¢2dzZ Ry

concern would be if somex threatened another participant at the circle meeting. This would lead
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i2 LINRP&SOdziAzy AF 6850300 | LINP&aSOdzi2NI 61 & LINBa$sS

peacemaking circle than in a court hearing.

Finally, some respondents feared ththe discussion would be less open when a judicial actor
was present, because either the other participants would perceive them as someone with power, or
the other participants would fear that the justice professionals will take everything they sayanto a

count.

As a counter to this risk, the lawyer suggested to agree that everything in the circle was conf
dential. According to him this was possible if lawyers of both victims and offenders were present and

they signed a confidentiality agreement (which wieb be binding for them). When participants

AAIYSR GKAA GO2yTFARSYGAL f Ale coveQarddpidthe signéR | Fi

agreement of confidentiality, information to the judge, he even thought this would be interpreted as

Gdzy OOSHARSYSOHSeéd {2 (KS aAIyAy3da 2F (GKS OgYyFARSYI

chological effect, but also legal consequences. Furthermore the lawyer suggested the making of a

G022 L8N A2y LINRPG202t¢ 6AGK 2 dzieKodprdsécutos ozdiga2 NA G A S
4dz0K F aO02yFTARSYGAItAGE R20dzYSyidé Ay Fy hyRAGAR

col which dealt with the confidentiality of all circle meetings.

¢tKS NBaLRyRSyidia RARYyQU 2y fudingjudickl abidvsiutialsassEvs y
some benefitsSome hoped that a peacemaking circle could have an impact on the judicial grocee
ings, as mentioned previously. One way of reaching this is according to them to involve the judicial

authorities.

Respondats also mentioned that including judicial representatives in a peacemaking circle
could give them the opportunity to learn from the community and vice versa.
G2 KFEG Ad 2FFSNR F2NJ LINPASOdzi2NARI L (GKAYy1lZ
they are limited in their knowledge and insights. So if in a specific crime a number af organ
sations can shed a different light on the case, it seems to me that it is an addition to their
01 al®e ORYIBNDASG vy

1.6.3. Risks and benefits for including additional actors
One respondent, a lawyer, mentioned that the inclusion of the lawyers of the parties igwery i

portant. Not only because the lawyer can give advice to his client and watch over judicial safeguards,
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but also because the lawyer often is tperson who convinces his client to find a common middle

ground, to reach an agreement.

¢tKS NBALRYRSyGa FTNRBY GAOGAY AR RARYQOl saSS I 1
sion or on the offender. Towards the victim, they could be there as patiperson. Whether or not
they could be there as themselves, who might be touched by the offender too, would depend on

their client, the victim (would he/she be able to accept that or not?).

Lastly, while one respondent thought the inclusion of (logaljtical figures could be cormbi
ered, because they represent a part of the community, another respondent suggested to avoid their
presence, since their agenda could be a political one instead of trying to find a solution for #ie situ

tion discussed in theircle.

1.6.4. Other legal, practical and context factors regarding peacemaking ci r-
cles

¢CKS YIFI22NARGe 2F GKS NBALRYRSYyGada RARYQUUTFAYR A
lating the peacemaking circles in a way that there is a law about vaffender mediation. Although
if such a lawwould be availablesome respondents saw the added value of it, especially regarding

clarity about professional confidentiality and the secrecy of the investigation.

On a practical level, all respondents mentiondthtt the inclusion of judicial representatives
would be difficult because of the peacemaking circles require a lot of time and their available time is
scarce. So if they were present, they want to know that their timastment paid off. One prosae
tor gawe the following example when he could see the added value of participating in a peacemaking
circle.
G¢KS RIYF3IS GKIG NBLISEFG 2FFSYRSNBE Ol dzasS G2
can prevent this by doing a serious investment yourself andchydimg everyone as much
as possiblethen I findthecosd SY STA (1a ¢ 2 NI K2702120%2) 0 Ay 0§ SNIDA S ¢

Another practical consideration respondents mentioned, was the fact that it was something
new. People (and perhaps especially judicial professipmaisild have to be convinced of the added
value. To make that happen, the information about it should happen on a wide scale; a lot of people
(on the level of decisiomaking as well as on the level of execution of the decisions) should be

sought out andalked to about the peacemaking circles. A suggestion hereby was to list all the things
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that people in the field already do that are similar to peacemaking circles, and that you pan su

port/enhance those things by implementing this methodology.

On the othe hand, one respondent (a mediator) mentioned that there already is an evolution to
be seen: when talking about peacemaking circles, people are curious (even public prosecutors).
G¢KS OfAYFUS Aaxr RSEALMGS GKS Y2d@e&ymore 62 (K
mediation, people sit more together around the table, starting communication. If you had
YSYGA2ySR LISFEOSYIF{Ay3d OANDtS&a wn @&SigcNa |32
24/01/2012)

1.7. DISCUSSIONAND CONCLUSION
1.7.1. Discussion

Generally speaking, aléspondents reacted positively to the idea of peacemaking circles and
could see some potential benefits of using them. Only one respondent showed adoeticism
towards the desirability of implementing peacemaking circles, but even he mentioned pakitem
circles could potentially be beneficial for victims or offenders. However, all respondents atso me

tioned potential risks and raised some questions about practical implications.

Consequently, most of the concerns and questions regarding (the impkati@en of) peae-
making circles are not about the question whether it is possible to implement them orwhether
it could have an added value to implement them, but seem to be centred around the idea of when
peacemaking circles are more efficient or apgriate compared to other ways of dealing with crime.
The timeinvestment needed from all circle participants, but especially judicial authorities,as a r
turning factor here. There were different ideas from the respondents about this effectivehess

ever, the link with the community, albeit defined differently, was mentioned several times.

What is surprising perhaps is that, except for the risks of invading privacy and the ctmatern
the community present is noh good representation of the entire nomunity, risks of including
community were not really seen as an issue. No respondent mentioned anything neaiskke ri
Pavlich mentionspamely that including community could mean excluditg thonparticipants

(2001:5859;2004:177) othat community woud approveillegal acts.

The most problematic part of peacemaking circles seems to be the inclusion of judici&d repr

sentatives. It is not that no benefits are seen regarding their attendance, but practical (time) and
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legal (secrecy of the investigatioabligation to report new crimes) issues are seen as big, maybe
even insurmountable, obstacles. Thishewever,definitely linked to the idea of efficiency: if it were
to be proven that peacemaking circles are the most efficient way to deal with ceyta@s of crime

or offenders, the practical obstacles would be less of a concern.

Furthermore, finding a way to overcome these obstacles seems tadve preferred than just
not invitingthe judicial authorities, as some respondents explicitly mergtheir importance in a

much needed link between the peacemaking circle and the further judicial proceedings.

1.7.2. Conclusion
With the interviews, wetried on the one hand to explore the thoughts of professionals who

would potentially be confronted with them lateand on the other handto introduce the idea of
peacemaking circles to them. We were greeted with enthusiasm, genuine concerns, relevanat que

tions and some minagscepticism

As such, we received a rather balanced idea of how peacemaking circles arivqubitoe po-
fessionals who already have some notions of restorative justice and mediation. This insight is not
meant as a representative image of all those professionals, but will help point us in the direction of

things needing attention or adaptation.

All in all, the most important conclusion at the moment seems to be that peacemaking circles
FNE 6SftO02YSR Fa | LRGSYGAIf FRRSR @I ftdzSs odzi Aay

the challenge for the remainder of the research project.

2. EXPERT INTERVIEWS INGERMANY

2.1 INTRODUCTION

According to our project plan we were laying the foundation for the upcoming action research
for the implementation of Peacemaking Circles (PMCs) by interviewing a small and selective group of
@ SELISNI & ®S ELBSNIBENM G SYa FTNRY YSGK2Ra 2F i@KS az20
tise in a general or common sense of the word, referring to highly trained and specialised individual
people with expertise knowledge of the issue at stake. Instead we conside@@ suLIS NE 2y & & SE L
K2 INB (y26ftSR3ISIFH0fS lo2dzi 2dzNJ FASER 27F -addzRex

118



offendermediation in the 90s and maybe in a position of providing insightful or helpful information
when drawing form their personal pfessional experience because they are:
(1) confronted in their day to day work with offenders and/or victims and
(2) their work is more or less relates to mediation or
B)iGKSe ITNBE Ay |- SISHOWANA ya2 RINJ 2B WSaAiGA2y> NBEO?2

aganst mediation as an option.

Therefore we selected individuals from a range of professions dealing with crime and mediation
such as mediators, prosecutors, lawyers, police officers and/or judges. The conducted expert inte
views remained limited in numbeas they were neither the main focus of this project nor &n a
tempt of arriving at representative data about the field of mediation in criminal (or juvenile) justice in
3SYySNIfd wlkiKSNE (KSaS AyiGSNODASsa osE8RB #%SANYSEER
riences, potential concerns but also into their take on the opportunities they may see in the future
use of peacemaking circles. After all, we did not want towent the wheel but learn from mistakes
made in the past as well as from irkig & | f NS Ré 3IFAYySR o6& 20KSNJ aLR
ploughed into its depths before.

Moreover, the interviews were also planned as a means for introducing the new method of
peacemaking circles to important stakeholders as well as for spreadingeWws about our EU pr

ject and our plans of implementing them (together with their help).

1.8. METHODOLOGY

For reasons described in the above did not draw a random sample or used stratified random
sampling which would be required for drawing general conchssivom the data. Instead we asked
our mediation service provider Handschlag for suggestions of people from different professions they
have been dealing with or otherwise deem important within the mediation field. This lead to a list of
12 potential inteview candidates, with at least two for each profesgiaat least one from Reu
lingen and one from Tuebingen:

1 2judges

1 2lawyers

1 2 representatives of the German Division for the Legal Protection of Minors (Jugendge

ichtshilfe)
1 2 mediators (all from Handslzyg, Reutlingen) and

1 4 police officers (including 2 from the Tuebingen and 2 from the Reutlingen district).
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Based on these 12 suggestions, 11 interviews could be realised including only one judge because
the other one from Tuebingen had only limited tirmad was not available for an interview. In &dd
tion, we conducted a focus group interview withioTA Y 3 Sy LINP aSOdzi2 NDa 2FFAO!

method, its implications, legal issues concerning their implementation as well as other project goals.

1.9 INTERPRETATION OF FINDINGS

The German researcher, Dr. Ehret has been in criminological research for more than 20 years
and worked at the Special Research Unit 186 of the University of Bremen about half of this time. This
unit is known and has made itself a hame &mplying quantitative as well as qualitative research
methods and developing new approaches of method triangulation in an effort of combining both
approaches and making their insights available. While the research unit has been very successful in
doing sgq their cutting edge research, methodological discourse and publications also led to very high
standards for aplied science and a much moreegtical attitude within the German team towards

drawing any general conclusions from such a small and seleeativpls.

In addition, Dr. Ehret conducted comparative research between Germany and the US and has a
raised awareness of issues of international comparability. Using such a small and not rarglomly s
lected sample for comparing countries is not just probleimdut simply inappropriate. It simple is
not representative and all too far reaching interpretations risk comparing apples and oranges. For
Germany, this seemed particularly problematic, considering the fact that the German impkment
tion plan included tke mediation service provider Handschlag in Reutlingen, which only has a regional
scope, serving Tuebingen, Reutlingen and the city of Calw. Thus, interviews were conducted for this
ALISOATAO NB3IA2Y YR 6SNB y2i Ayl Sof 81& GefaNJ R NJ &
GSFHYQa FLIWNRFOK KFa Fy FRRAGAZ2YFE 3IS23INI LIKAOITE f

and should be pointed out in this regard as well.

However, when our colleagues from the other countries produced rather elaborate relpapt ¢
ters interpreting their background research and derived extensive discussions from them, we inte
tionally did not want to intimidate or discourage them by being overly critical about their work. Co
sidering that we were in the beginning stage of a dmlative research project and during the initial
development of good and productive research relationships we wanted to appreciate their efforts
and achievements and intentionally avoided expressing too much disapproval or criticism i this r

gard.
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For these reasons, the German discussion of background research findings remained rather ca
tious and a lot less fareaching than the Belgian or Hungarian ones. We intentionally refrained from
drawing many conclusions from sample that was neither representativeappropriate for drawing
a picture of the German field of mediatioA.few selected findings are nevertheless presented in the

following.

1.10. CONNOTATIONS OF THE ERM O BACEMAKING CIRCLE®
¢KS GSNY aLISIFOSYF{AYy3 OANDt S¥ the selected GeBnABINI f £ &
OSNIASE LI NIYSNE +Fa a2YSUKAy3a NBEIFIGSR G2 aLlSkOS
connection to victim offender mediation or more generally to conflict resolution was not made by
most of the respondents. Most of theriound the term positive but unclear and several of them
made an entire different connection.
G{2dzyRa LRaAGADSD al 1Sa YS GKAyl 2F GKS LISIO
G{2dzyRa @GSNEB [/ KNRaAGAlIY |fiK2dAK YIF1Ay3 LISI O
GermarnDivision for the Protection of Minors (JGH)
G{2dzyRa FIF NI NBY2OSR FNRBY (KS 2dzadiA0S aeaidsSyd
AG Aa | oAG tF3GS F2N) O2yaSyadadéd oWdzZRISIT Wdzd
For those who made the connection to offenders and victims fidssible that they thought of
this because they were told before the interview that we are working together with Handschlag, the
mediation agency which is well known to all of the respondents for their work in extrajudicial conflict

resolution.

Interedingly one respondent pointed out that in her experience what matters most about the
term is that it should not sound too exotic or strange. From her perspective it is preferable to chose
something people can relate to than a too fancy term nobody has lesard or nobody can assec
ate any meaning with. The German team took this suggestion seriously and referred to circles mostly
Fad | awdzyRSe¢ F2NJ GFf1Ay3 GKAy3Ta 20SN) 6KAOK YSI y3
familiar to them than suggesty 3 | G YNBAA¢¢ 2NJ OANDf So

1.11. SUITABLE CASES OR CASCONSTELLATIONS

While most of the German respondents was instantly capable of thinking of suitable cases, their
choices differed regarding the potential range of applicability of Peacemaking circles. Mbstrof
immediately thought about the type of offences were mediation seems suitable in general and were

mainly considering less serious crimes and-firae offenders as being appropriate.

121



A general suggestion commonly made was to think of cases with rharedne victim but a&-
ther incidents were more people were affected directly or indirectly by the offence. Thinking along
these lines some of theraso mentiored crimes with a broader impact on a larger community such

as mobbing, bullying or stalled cybetrimes where the internet is used to harm others.

la | aljdz2 t AFTeAy3IE adGFGSYSyd F2NJ GKS | LILX AOF oAt
an existing community where people know each other for something like Peacemaking circles to
make senseNone of the respondents was aware of the commuitylding capacity of circles.
G¢KSe g2ddZ R KIFI@S (2 (1y26 SIOK 20KSNE 069 YL 2
Minors (JGH)
GYARE 2F AYYAIANryida YIe&oSs GKS 2¥KA MR g2 8z KRNIA G
ine circles with them. These kids have problems. The criminal justice framework is too crude
G2 KFEyYyRfS &dzOK tf2¢ tS@St O2yFtAO0Gada owWdzRISI
When asked about their opion regarding the selection of potential participants soraardh-
terview partners seemed very opinionated about who should not be included but mostly agreed on

who to include:

Potential Circle Participants

Include: 52y Qi AyOf dz
Peers Lawyers

Neighbours Police Officers

Victim Aid Judges

Community Clericals

Youth Service Organisations Community Initiatives
School Counsellors GClLy . asSé

Several respondents can see peacemaking circles fill a gap where the traditional criminal justice
system is too limited in its perspective. In our perspective, this peégcBiv & 3| LJ¥ f F NASf & NB
tional victims who are not officially or legally considered victims such as close friends, relatives or
neighbours of conflict partigsbe it accused or injured. These can and sometimes have beeid-inclu
ed in victimoffendermediations although not as a standard but on rare occasions. One important
GOAOGAYE GKFG RSFAYSE Ly AYLRNIFYyG | RRAGHR2YL ¢

puls

munity. This is where peacemaking circles offer the most potential and constitut@ancing @-

proach of filling the gap.
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1.12. LEGAL REGULATION OPEACEMAKINGCIRCLES

C2NJ 6KS DSNXYIyYy GSELISNIaé (KS -rdguir8eifar doBdyctingT f St ¢
LISFOSYI1Ay3a OANDtSa 6la || aYAESR oeertpiofedsigns.i K I
For example, none of the four interviewed police officers had an opinion about it. Our mediators (the
interviewed ones as well as the others), thought that VOM regulations were sufficient for including
more people/community as well and siaihey sometimes do this already if a case warrants itvHo

ever, regarding the idea of including community the interviewed mediators were rather open to it

and thought of the benefits whereas the project mediators were much more sceptical and cautious
andsaw their role also as someone protecting their cliénghts.

The victim's lawyer thought we needed laws protecting victim's rights in this as they may or may not
fully grasp what they are getting themselves into when making the decision to particlpateever,
assuming they were sufficiently informed and empowered to make up their own minds, the idea was
LSNODSAGSR a LRaAAGAOGS o0& (GKS GAOGAYQa I g& SN
method and discussed many of its benefits with teeeaarcher.

The judge responded openly but with a general sceptical attitude towards the potential scope of

their use. He nevertheless thought, mediation agreements should be made legally binding so that a
victim could bring an offender before court if thelo not fulfil the action plan. In his opinion this

would strengthen mediation in general by adding more accountability to it.

The group of prosecutors we had a focus group discussion with, was very critical and sceptical at first.
Most of them thought seeral youth protection rights of the German juvenile law (JGG) were violated
by the PMC method. For example juveniles would have the right of excluding the public from the
court room in case of a trial. We argued that this is in case of a trial and noedistsomething -

tirely different. We also said that circles don't include "the public" but carefully selected people.

What finally convinced them was the legal argument that if there is one adult as victim or offender
included in the trial, the "exclusioof the public" is not required anymore in trials involving juveniles

so they are not completely "protected"” from their presence in trial either.

Eventually we were able to convince them that circles were legally within the boundaries of the law
and victm-offender regulations were sufficient for conducting circles. They insisted on remaining
informed about the project though and gave us permission to go forward with it.

1.13. METHOD SELECTION

The German team initially thought that a clear list of criteriadase selection was a possible venue

for making it more transparent to decision makers and important gatekeepers what circles are for.
This was related to our shared hope they would eventually refer additional or different types of cases
than for VOM now tht this additional option of conducting PMCs was available. However, eventually
we were not in a position of influencing them regarding this decision making process concerning
which cases they should or could refer. Their professionatgdifiition camecloser to seeing tha-

selves as the ones who already know which cases are suitable.
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From police officers we were informed that the most common referral practise in their region was
selecting cases dealing with:

1 minor offenses (not serious crimes)
9 first time offenders (VOM too soft for repeat offenders)

1 as a"soft" or more lenient sanction.

Following this policycases of serious sexual violence such as rapes or domestic violence or other
sefious assault cases with a risk of victim trawwexre excluded

3. EXPERT INTERVIEWS INHUNGARY

3.1. INTRODUCTION

This summary presents the results of the Hungarian background research implemented as part
2T GKS Qt SFOSYIF{1Ay3d OANDESE Ay 9dz2NRPLISQ LINR2SOG®
practitionersbefore the pilot projectas well as after the completion of 15 PMC cases. During the
preparatory phase we collected the opinion of various groups of legal professionals and jugicial re
resentatives such as prosecutors, judges, probation officer mediarmtwictim aid representatives
After the pilot, however, we conducted a focus group discussion with prosecutors only. A variety of
factors led us to this decision; first, we had to narrow the focus of our target group due to our limited
resources and based on the results of the background research and the 15 pilot edisegrosea-
tors were found to be the group among legal professionals having the greatest influence oin the d
version of penal cases to restorative procedsioe to other alternative sactions, just like probtion
supervision or community service. Hence we concluded that their attitudes are the most crueial co
sidering the future of thgpeacemaking iccle method in the Hungarian penal procedure. While chief
prosecutors were targeted courywide in the focus group discussion that preceded the pilot, the
F20dza 3AINRdzL) KSER FTFGUSNI 0KS AYGSNBSYyGA2y Ay Of dzZRSF
focused on. Some of the cases deriving from focus group members were handled vypdzinean-

ing circle frameworkothers came from neighbouring counties dealing with similar cases.

3.2. DATA COLLECTION
The Hungarian data collection was complemented with contributions by the National Institute of
Criminology(Orszagos Kriminolégiai IntézetiKRI). Due to its professional and organisationakbac
ground, and its status of being a wktown research institute, highly respected by the prosecutors,
hywL &8SSYSR Y2aid FLLINBLNXFGS G2 LI NIYSNI gAGK A
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Therefae OKRI conducted the focus group discussions with prosecutors both before and after the

pilot project.

Despite the small sample, we have tried to capture overarching general opinions of the legal
professionals towards PMCs and feature the most charetierviewpoints from each target group.

The following table represents the number of focus group discussions and interviews conducted.

Target group Methodology and nu mber of Number of Counties in-
encounters partic ipants volved

Prosecutors 1 focus groupdiscussion before 19 19
the pilot

Prosecutors 1 focus group discussion after 16 8
the pilot

Judges 3 focus group discgsions, 1 17 4
interview before the pilot

Probation  officer | 1 focus group discussion before 7 6

mediators the pilot

Victim aid repre- | 4 interviews before the plot 4 4

sentatives

Our methodology centred on focus group discussions, which developed out of the regienal e
tension of the Hungarian pilot project. Here we testaeiacemaking circles in three regions of the
O2dzy I NBEY NIK DNBH AINItKS Ay Qs GKS W{2dziKSNY DNBI G tf¢
the framework of the background reseatcke collected information from the entire region in order
to help building up the Hungarian pilot project. We also tried to examinegibnal differences exist
between the attitudes towardpeacemaking circles, to observe if answers varied dependingfon di
ferent locations. Finally, a third argument also supported the focus group methodology: given the
great variation of attitudes amongidicial representatives towards diversion, we found it important
to capture their opinions in a dialogue. In addition to gathering data from the interviews, we also
sought to extract the main issues and ideas that came from the questionnaires and in®icae-
ducted with those legal professionals (probation officers, prosecutors, judges and policemen) who

participated in the PMCs before and after the circles.

3.3. FIRST IMPRESSIONS OPEACEMAKING CIRCLES

Most target groups seem to be open and curious aboltiwi G KS G SNXY WtoSI OSY! |
vers even though they did not share many perceptions about it. The only impression that has been
OF LJGdzNBR ¢l a4 GKS asSyasS 2F Al o0SAy3a || waz2¥d LINRO
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of this, the presumpgon to apply it out of the court procedure. Prosecutors expressed the mopt sce
tic and worrying attitude about Peacemaking circles after their first encounter with it:a A G € A {1 S
O2YYdzyAlleé 3ANRdzL) GKSNI LB OSNEA2Y 2F +thaKéo

Although not generally true aut legal professionals, the typical attitude of the targeted jgros
Odzi2NB |yR 2dzR3IS& FLIJISIFNE G2 0SS GKFG 2F GNBFGAY:
difficult for them to go beyond legal thinking and treat clients as individuaksy Justify the limits of
their possible participation in PMCs with this attitudinal constraint that most of them treat ag-a ne
SaalNE FSIFGdNBE 2F GKSANI LINPFS&aaAzylf NRfS® hiKS)
02EQ odzi & 8istanding e diffichlty Wheritdlking about cases, they only deal with the
particular feature of clients, which is connected to the criminal act, law and procedure and do not
consider the participants of the cases as humans with various needs thagerireconnection with
a crime. This attitude is reinforced by the rigid and overly bureaucratic nature of legal institutions

and procedures, as well as by the overload of the system.

ThisseOl t f SR Wi SAIf GKAY1AYy3IQ 0 losedutdns antd udgédB® G SNV A Y
wards the PMC methodology, especially towards case selection and the involvement of participants
into the circle. They are generally rigid about any innovation, including the PMC, which is n@t inclu
ed in the present legal code, amde reluctant about possible modifications of the legal frame based

on personal needs.

3.4. TARGET GROUP8OFFICIAL RELATIONSHP AND ATTACHMENT TORESTORATIVE
METHODS

We considered all those groups of professionals that officially take part in the diverspemalf

cases to restorative procedures: policemen, who are the first to be able to inform parties of $he po

sibility of a victiroffender mediation (VOM), prosecutors and judges, who have the right to decide

about diversion; probation officer mediators wivonduct the VOM procedure; and victim aid \wor

SNBA 6K2 KIFE@S Y2aild AYyF2NXIOGA2Y F02dzi GKS @GAOGAYAC
Although the police would be the official body to first inform parties about the opportunity of

VOM, respondents expressed that police officers rawe aware of this obligationconsequently, ri-

formation provision regarding VOM is not controlled, nor regulated. Prosecutors usually fill the gap

and take the task of informing the parties and referring cases to VOM. Since prosecutors refer the

majority of penal mediation cases, they are the most experienced and relevant target group and

therefore of particular interest in our research.
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Judges lack experience regarding VOM or other restorative interventions. As Table 1 shows, the
vast majority of caseis referred by the prosecut@ office. There are only about ten cases by county

per year, referred to VOM from courts in the counties addressed by our research.

Judges do not consider this as a problem, rather as a sign of effective work at the pPobkRL&
office, as most of the possible cases are referred to VOM during theha@e phase. However, we
also found it important to address judges with the research, since we would like to widen the horizon
of case selection and make PMCs possible in athees as well, in addition to the ones which are
referred to VOM. We addressed all the County Court Offices and City Court Offices in the feur cou
ties participating in the research. Mostly presidents of country courts and criminal court judges a

swered b the call and participated in the focus groups.

FRGURE3: CASES DIVERTED FREROSECUTORS OFFICBH AADURT TO VICTHRIFFENDER MEDIATIOERPYEAR

We also addressed independent probation officer mediators who are not involvétk ipro-
ject, since they are officially mandated to conduct vietffender mediation in penal cases. Victim
aid workers did not participate in VOM ands described in the summagysome of them question
if any kind of restorative methods serve the Wek Q Ay i SNBadGad® ¢KSe& &aSSYS
OriSQ 2y GKS a0SySeo Ly tA3IKG 2F GKAaz ¢S F2d

Peacemaking circle could serve the interests of all parties.
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