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CHAPTER 1:  I NTRODUCTION 

1. THE IDEA AND AIMS OF PEACEMAKING CIRCLES 

The first question to be asked, before even beginning with this research, was why do we want to 

focus on peacemaking circles? What sets them apart that we even want to try to implement them (or 

at least explore if an implementation is possible) in a European context? 

 

To answer this question, we have to look back at the broader context of restorative justice. Re-

storative justice has grown for the last few decades out of a criticism towards the traditional justice 

ǎȅǎǘŜƳΦ /ƘǊƛǎǘƛŜΣ ƛƴ Ƙƛǎ ŀǊǘƛŎƭŜ ά/ƻƴŦƭƛŎǘǎ ŀǎ ǇǊƻǇŜǊǘȅέΣ ǿŀǎ ǇǊƻōŀōƭȅ ƻƴŜ ƻŦ ǘƘŜ ŦƛǊǎǘ ǘƻ ŘŜǎŎǊƛōŜ ǎƻ 

clearly that this traditional justice system itself took the conflict away from its rightful owners, name-

ly victim, offender and the neighbourhood, and that we should strive to give it back to them (1977). 

Although this statement does not really focus on every nuance of the whole evolution of why the 

state came to claim the ownership of dealing with crime and therefore might oversimplify the issue, 

as a basic premise it still holds its value to this day. It is this premise that restorative justice practi-

tioners still hold high as they try to bring victim and offender together to deal with the crime and its 

consequences. 

 

In the search of how to do this, restorative justice proponents were sometimes inspired by na-

tive ways of dealing with conflicts ς although some criticized that restorative justice literature did too 

ƳǳŎƘ άōǳǘǘŜǊŦƭȅ-ŎƻƭƭŜŎǘƛƴƎέΥ ǇƛŎƪƛƴƎ ƴŀǘƛǾŜ ǇǊŀŎǘƛŎŜǎ ǘƘŀǘ ƘŜƭǇŜŘ ōǳƛƭŘ ǘƘŜ ǊŜǎǘƻǊŀǘƛǾŜ ŘƛǎŎƻǳǊǎŜΣ 

without spending too much attention to the context of those practices (Crawford, 2002). As such, 

restorative justice seems to focus on three large methodological approaches, where especially the 

latter two find their roots, at least partially, in native practices: victim-offender mediation, conferenc-

ing and (peacemaking) circles. 

 

The success of restorative justice has led in the last decade(s) to a growth in both the use and 

regulation, both in international and national law, of restorative justice practices in Europe. Victim-

offender mediation is the most wide-spread in Europe, although conferencing is gaining ground 

(Zinsstag & Vanfraechem, 2012). Circles however, are not used in Europe at the moment.  

It is in that use of restorative justice practices and the regulation thereof that we tend to see a 

growing distinction between the restorative justice theory and the restorative justice practice. And 

that distinction lies entirely in the question that already arose in the previously mentioned article 

from Christie: who are the rightful owners of a conflict? 
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It seems that restorative practices in Europe, especially victim-offender mediation, but confer-

encing to a lesser extend too, have put their focus mostly on the judicial victim and offender; and as 

such follow the labels of the traditional judicial system ς the one restorative justice criticizes. Let us 

ōŜ ŎƭŜŀǊΥ ǘƘŜǊŜ ƛǎ ƴƻ ŘŜƴȅƛƴƎ ǘƘŀǘ ǘƘŜ άƻŦŦƛŎƛŀƭέ ǾƛŎǘƛƳ ŀƴŘ ƻŦŦŜƴŘŜǊǎ ŀǊŜ ƻǿƴŜǊǎ ƻŦ ǘƘŜ ŎƻƴŦƭƛŎǘΤ ōǳǘ ƛǘ 

would be too easy to state that they are the only rightful owners. Even Christie already mentioned 

ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ άneighbourhoodsέ ŀǎ ƻǿƴŜǊǎ ƻŦ ǘƘŜ ŎƻƴŦƭƛŎǘǎ όмфттύΣ ŀƴŘ ǘƘŜ ƛŘŜŀ ǘƘŀǘ ǘƘŜ ŎƻƳƳǳƴƛǘȅ 

deserves its place in restorative justice (practices), has been well established in the literature (see for 

example: Gerkin, 2012; Umbreit, Coates & Vos, 2004; Zehr, 1990; Zehr, 2003); although this idea, or 

at the very least the concept of community, is also not without critiques (see for example: Crawford 

& Clear, 2001; Pavlich, 2001, 2004, 2005). So what we see is the restorative justice theory mentioning 

the community as a rightful owner of the conflict, but the use of restorative justice practices in Eu-

rope that hardly involve the community (see for example: Zinsstag, 2012). 

Consequently, the question could be asked whether restorative justice does not fall victim to its 

own critique towards the traditional justice system, which is taking away the conflict from at least 

one of its rightful owners (the community). At the very least this seems to be the case when the re-

storative justice practice is limited to victim-offender mediation and conferencing, which either do 

not involve the community or at the most involve it in an indirect way. 

 

For this reason we wanted to look at the third model of restorative practices, one that is, as pre-

viously mentioned, currently not used in Europe, but which is used in e.g. Canada and the United 

States. Specifically, we wanted to look at the peacemaking circles. We believe that this model has the 

potential to fill in some gaps that are unaddressed by the other models; and we believe this because 

of the following assumptions: 

(1) Peacemaking circles are the most inclusive model of restorative justice: not only can victim, 

offender and their respective support persons participate, but the peacemaking circle active-

ly invites other community members and judicial authorities to participate. As such, not only 

the harm done to the victim (and offender) and how to amend it is discussed, but also the ef-

ŦŜŎǘ ƻŦ ǘƘŜ ŎǊƛƳŜ ƻƴ ǘƘŜ ƭŀǊƎŜǊ ŎƻƳƳǳƴƛǘȅ ŀƴŘ ǘƘŜ ǊŜŀŎǘƛƻƴ ƻŦ ǘƘŜ άǎǘŀǘŜ ƎƻǾŜǊƴƳŜƴǘέΣ Ŝm-

bodied by the judicial authorities. Consequently, peacemaking circles have the potential to 

understand the full impact of the crime by including all possible affected parties and can 

therefore also potentially find a way to restore the harm done to all those participants; more 

so than models constricted to dialogue between only the (judicial) victim and offender. 

(2) Including more people in the direct meeting between victim and offender can potentially 

bring a feeling of safety to the meeting, as community members can provide a buffer for 

power imbalances. 



3 
 

(3) Moreover, because more people actively participate in the peacemaking circle, the chance 

ŦƻǊ ŜƴƘŀƴŎƛƴƎ ǘƘŜ ƻŦŦŜƴŘŜǊǎΩ ŀƴŘ ǾƛŎǘƛƳǎΩ ƛƴǘǊƛƴǎƛŎ ƳƻǘƛǾŀǘƛƻƴ ǘƻ ŎƘŀƴƎŜ ƻǊ ƳƻǾŜ ƻƴ is in-

creased. This is also the case for the accountability of the offender. 

(4) The inclusivity also has the added benefit that it augments the chance of identifying and deal-

ing with underlying causes of crime, both in the direct environment of the offender as in the 

community in general. 

(5) This inclusivity is found again in the reaching of an agreement in the peacemaking circles. 

They are made in consensus, so all interests are included. Furthermore, everyone present can 

take responsibility for the fulfilment of those agreements. Consequently, the outcome of the 

peacemaking circle has the potential to be more supported by all participants and potentially 

the wider community as a whole. 

(6) Since other community members can also participate in the peacemaking circle and take 

concrete responsibility in the fulfilment of the agreements made during the circle meeting, 

the chances of reintegration and rehabilitation of both offender and victim are increased. 

(7) As more people from the community are involved in the peacemaking circles itself, the 

peacemaking circle (as a methodology) itself has more potential to be supported by the larg-

er community. The same is true for the judicial authorities, who can also participate in 

peacemaking circles. This support creates a greater potential for social support for a restora-

tive justice response to crime.  If we take this even further (and combine it with the previous 

reasons), this creates a greater potential for the rehabilitation and reintegration of victim and 

offender. 

(8) Lastly, peacemaking circles look further than the offence committed. They also look at the 

role of the community, the work of the judicial authorities, causes of crime, etc. Consequent-

ly, they have the largest potential ǘƻ ōǳƛƭŘ ǘǊǳǎǘ ōŜǘǿŜŜƴ ŀƭƭ ǇŀǊǘƛŜǎ ƛƴǾƻƭǾŜŘ ŀƴŘ ǘƻ άōǳƛƭŘ 

communiǘȅέΦ 

 

We do have to clarify that, although we believe peacemaking circles may have the highest po-

tential for restorative success, we do not believe that peacemaking circles are the one and only mod-

el of restorative justice that will always work. We also see that, although there is a lot of potential in 

the use of peacemaking circles, which is for a large part linked to the inclusivity of the model, that 

there are also possible risks involved for introducing community members in such a delicate setting 

as the meeting of offender and victim. 

However, as it is, there does not seem to be any model at the moment, neither in the traditional 

justice system nor in restorative justice that can be guaranteed to work in each situation for each 

victim, for each offender and for each community. Therefore, by adding peacemaking circles to the 
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catalogue of restorative justice in Europe, we hope to improve the options for victims, offenders and 

community who want to deal with the offence committed in a restorative way. 

 

It should also be clear that it is not possible to examine all the previous mentioned assumptions 

in this research, which is limited to approximately two years and three countries, which are spread 

across Europe, but are not necessarily representative for the whole of Europe. There are some items, 

for example the building of social support for restorative justice through the use of peacemaking 

circles, but also the community-building aspects of peacemaking circles, that will likely need years of 

a well-established circle practice before they can be properly measured. Those items, which are 

found in assumptions 7 and 8 and partially in assumptions 4, 5 and 6 (see above), can be seen as the 

aims of peacemaking circles on the long run. Although these aims will not be the focus of this re-

search, it is necessary to keep them in mind, as they are important aspects of the idea behind using 

peacemaking circles. 

 

As such, even though we will keep an eye open for evidence that the model of peacemaking cir-

cles can fulfil the promises it holds in the long term, in this research we will try to look more at the 

aims of the peacemaking circles on the short term; or in other words the aims that can be reached by 

holding one individual circle. Consequently, we want to look at how the peacemaking circle affects 

the people, whether they are a victim, offender, community member or representative from the 

judicial system and how it affects the handling of the judicial case. More concretely, we will try to 

answer the question whether restorative results are reached for the offender, victim and community 

who participate in the circle meeting, whether the judicial authorities incorporate this outcome in 

the handling of the judicial case file, and if they do so, how this is done? 

 

Focusing at these aims on the short term also falls in line with the context in which we conduct 

our research: since peacemaking circles are not used in a European context and moreover, only exist 

ƛƴ άŎƻƳƳƻƴ ƭŀǿέ ŎƻǳƴǘǊƛŜǎΣ ǿŜ ŦƛǊǎǘ ƘŀǾŜ ǘƻ ŜȄŀƳƛƴŜ ƛŦ ƛǘ ƛǎ Ǉƻǎǎƛōƭe to practice peacemaking circles 

in the European setting. In the light of this exploratory research, we then focus on the assumptions 

that peacemaking circles are indeed more inclusive, how this inclusivity works and if this has an ef-

fect on the restorative outcomes of individual circles. 

 

2. CONDUCTED PEACEMAKING CIRCLES 

The success of this research project was directly dependent on whether or not we would suc-

ceed to conduct peacemaking circles in the three countries. Not only were there restrictions from the 
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research point of view (the so-called minimum criteria to count a circle meeting as an actual peace-

making circle), but it was also a challenge for both the mediators and victims and offenders to leave 

the know route of victim-offender mediation and explore the possibilities of peacemaking circles. 

 

In this light, we are proud to have achieved a total of thirty circles during this research project, 

spread over the three countries. These peacemaking circles handled a variety of offences, among 

others vandalism, assault and battery and theft. The context of these offences was also diverse: 

peacemaking circles were conducted following a crime in a family context, between neighbours or 

between total strangers. And most importantly, in all of these settings we succeeded to include (a 

part of) the community, which, as we described above, was one the most prominent aims of peace-

making circles. 

 

For further details about the conducted peacemaking circles, we warmly invite you to read the 

full report (and specifically chapter 6, section 3 (general overview of peacemaking circles). 

 

3. CONTENT OF THIS REPORT  

In this report, we will first portray our literature review in chapter 2, where we attempt to de-

fine peacemaking circles and the community. In doing that, we also take the whole άpictureέ of re-

storative justice into consideration. To conclude this chapter, we take a look at the existing circle 

models around the world and how they have been evaluated. 

 

In chapter 3, we set out a framework, both on a legal and on an organisational setting, in which 

we could possibly implement peacemaking circles in Belgium, Germany and Hungary. In the next 

ŎƘŀǇǘŜǊ όŎƘŀǇǘŜǊ пύΣ ǿŜ ǎǳƳƳŀǊƛǎŜ ƻǳǊ ŦƛƴŘƛƴƎǎ ŦǊƻƳ ǘƘŜ άōŀŎƪƎǊƻǳƴŘ ǊŜǎŜŀǊŎƘέΥ ƛƴ ŜŀŎƘ ŎƻǳƴǘǊȅ ǿŜ 

interviewed some experts and practitioners on the field of the current legal system and restorative 

justice about their view on the possible implementation of peacemaking circles, with all the possible 

risks and benefits that are linked to it. 

 

In chapter 5 we make the link between the background research and the actual conduction of 

peacemaking circles. Next to our impressions of the training given to us by Philip and Harold Gatens-

by, two experienced Canadian circle keepers, we set out to delineate a first circle model, which could 

be used as a starting point for the actual peacemaking circles we conducted. 

 



6 
 

Chapter 6 describes how the conducted peacemaking circles were evaluated ς both theoretically 

ŀƴŘ ǘƘŜ ŎƻƴŎǊŜǘŜ ƛƴǎǘǊǳƳŜƴǘǎ όƻōǎŜǊǾŀǘƛƻƴ ōȅ ǘƘŜ ǊŜǎŜŀǊŎƘŜǊΣ ǉǳŜǎǘƛƻƴƴŀƛǊŜǎΣ ƪŜŜǇŜǊǎΩ ǊŜŦƭŜŎǘion, 

etc.) used. Furthermore it consists out of a concrete overview of the conducted peacemaking circles. 

 

In chapter 7 all of our findings are described, split up in three parts: findings about (1) the circle 

implementation, (2) circle facilitation and (3) circle evaluation. Finally, in chapter 8 we state some 

general conclusions of this research project. 
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CHAPTER 2:  LITERATURE REVIEW 

This research project is a pilot study with the goal of exploring a new option of restorative jus-

tice in a European context: the implementation of peacemaking circles in the criminal justice system. 

The implementation of a new method or model is not a simple task and considering  the context of a 

criminal procedure and the realities of victims, offenders and community members who are all 

harmed by a crime, it would undoubtedly be wrong to go in all-daring but unknowing. 

 

Therefore, a preparation phase was indispensable before starting our journey in experimenting 

with peacemaking circles. In this chapter we will summarise our extensive review of the literature 

examining the European status quo, regarding both the general context of restorative justice and the 

concrete new elements we want to integrate into it (peacemaking circles and the inclusion of the 

community). We will first attempt to define these terms, before looking at concrete examples of 

peacemaking circles already put into practice and assessing the status of their evaluation. 

 

1. DEFINITIONS OF RESTORATIVE JUSTICE, PEACEMAKING CIRCLES &  

COMMUNITY 

Words and their meanings are manifold: we all know this and use them on a daily basis, as if we 

all had a clear understanding of what we are talking about. The field of restorative justice seems  

particularly prone to a diversity of terms and definitions and a resulting lack of clarity regarding their 

meaning which is probably at least partly due to the fact that practical approaches have been out-

running its theoretical development. Therefore, we deem it particularly important to start off by 

defining our terminology as well as our understanding of it in this case: restorative justice, victim-

offender mediation (VOM), conferencing, peacemaking circles and community. 

 

1.1. RESTORATIVE JUSTICE 

The rise of restorative justice is a rather recent development. In a European context we still first 

and foremost rely on the traditional, retributive justice system for dealing with the difficult question 

of how to respond to crime as a society. In this retributive justice system crime is seen primarily as a 

violation of the law and therefore as a matter between the offender and the state. Ergo, it is the role 

of the state to punish the offender for this act. The victim of the crime hardly plays any role in this 

process, although in the last decades there have been several initiatives to give the victim a rightful 

place in the procedure (e.g. in Europe there was the Council Framework Decision of 15 March 2001 

on the standing of victims in criminal proceedings, and the EU Directive of 25 October 2012 establish-
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ing minimum standards on the rights, support and protection of victims of crime). However, their 

role is still rather limited by allowing them to participate mostly in their capacity as a witness for the 

ǇǊƻǎŜŎǳǘƛƻƴ ƻǊ ŀǘ ōŜǎǘ ǊŜǇǊŜǎŜƴǘŜŘ ōȅ ǾƛŎǘƛƳΩǎ ƭŀǿȅŜǊΦ ±ƛŎǘƛƳǎ ŀǊŜ ƴƻǘ ƎƛǾŜƴ ƳǳŎƘ ǊŜǎǇƻƴǎƛōƛƭity in 

the procedure, let alone ownership thereof. 

 

Christie has criticized this retributive system; he argued that crime, in essence a conflict be-

ǘǿŜŜƴ ǾƛŎǘƛƳ ŀƴŘ ƻŦŦŜƴŘŜǊΣ ǿŀǎ άǘŀƪŜƴ ŀǿŀȅέ ŦǊƻƳ ǘƘŜƳ ōȅ ǘƘŜ ǎǘŀǘŜΦ IŜ ǇƭŜŀŘŜŘ ǘƻ ƎƛǾŜ ǘƘƛǎ ŎƻƴŦƭƛŎǘ 

back to those who have an interest in it, so that they could use it as a chance to find a positive solu-

tion to what happened. Conflicts are not something that people should be protected from by the 

state; instead they should be seen and used as a valuable learning opportunity on many levels such 

as societal participation, norm clarification, and personal encounter (Christie, 1977). This plea by 

Christie can be seen as the beginning of a gradual rise of restorative justice. 

 

Restorative justice is at the same time not a new discovery, but rather a rediscovery (Shapland, 

Robinson & Sorsby, 2011). Dealing with conflicts by the directly involved parties is a tradition kept 

ŀƭƛǾŜ ƛƴ Ƴŀƴȅ άƴŀǘƛǾŜ ŎǳƭǘǳǊŜǎέΤ ŜΦƎΦ ǘƘŜ aŀƻǊƛ ƛƴ bŜǿ-Zealand or the First Nation in Canada. It was 

not an invention of a couple of individuals who criticized a system, but its methods are grounded in a 

long tradition. It is not remarkable then that the restorative justice methods which are now used in 

Europe ς including the one that is subject of this research project ς are derived from longstanding 

community practices for responding to crime that are thousands of years old (Braithwaite, 1998). 

Restorative Justice has even been the way of dealing with crime throughout most of human history 

across the world (Weitekamp, 1998). 

 

However, it should be noted that not everyone agrees with this notion. Crawford for example 

ŀǊƎǳŜǎ ǘƘŀǘ ǊŜǎǘƻǊŀǘƛǾŜ ƧǳǎǘƛŎŜ ƭƛǘŜǊŀǘǳǊŜ ŘƻŜǎ ǘƻƻ ƳǳŎƘ άōǳǘǘŜǊŦƭȅ ŎƻƭƭŜŎǘƛƴƎέΥ ƛǘ ǎŜŀǊŎƘŜǎ ŦƻǊ ǎǘƻǊƛŜǎ 

all over the world, sometimes even spread out through time, that support the elements of restora-

tive justice, without spending enough attention to the specific context of those stories (2002). 

 

The rise of restorative justice has come about with a considerable side effect: a lot of new 

methodologies and initiatives about dealing with conflicts be it judicial conflicts or not, call them-

selves restorative. This bears the risk that restorative justice becomes a term that loses all meaning, 

because the content is so diverse. A good definition of restorative justice is therefore much needed. 

One of the most used definitions is given by Marshall: 
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άwŜǎǘƻǊŀǘƛǾŜ ƧǳǎǘƛŎŜ ƛǎ ŀ ǇǊƻŎŜǎǎ ǿƘŜǊŜōȅ ǇŀǊǘƛŜǎ ǿƛǘƘ ŀ ǎǘŀƪŜ ƛƴ ŀ ǎǇŜŎƛŦƛŎ ƻŦŦŜƴŎŜ ŎƻƭƭŜŎǘƛǾe-

ly resolve how to deal with the aftermath of the offence ŀƴŘ ƛǘǎ ƛƳǇƭƛŎŀǘƛƻƴǎ ŦƻǊ ǘƘŜ ŦǳǘǳǊŜΦέ 

(Marshall, 1999, p.5). 

 

This definition points out a number of important elements of restorative justice: it is about a 

process, and not about a goal that has to be reached. It is parties that search together how they can 

cope with the consequences of a crime; restorative justice is in other words not just offender or vic-

tim related. 

 

Unfortunately, it omits a key element of restorative justice: the way of dealing with the offense 

and its aftermath must be restorative and a good definition should also explain what this means (for 

a detailed discussion of this criticism see Walgrave, 2008) Thus, Howard ZehrΩǎ ŀŘŀǇǘƛƻƴ ƻŦ aŀǊǎƘŀƭƭΩǎ 

definition is preferable as it offers more clarity in this regard by emphasising the restorative dimen-

sion:  

Restorative justice is a process to involve, to the extent possible, those who have a stake in a 

specific offense and to collectively identify and address harms, needs and obligations, in or-

der to heal and put things as right as possible (Zehr, 2002: 37). 

  

¢Ƙƛǎ ŎƭŜŀǊ Ǝƻŀƭ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άƘŜŀƭƛƴƎέ ŀƴŘ άǇǳǘǘƛƴƎ ǘƘƛƴƎǎ ǊƛƎƘǘέΣ ŜȄŎƭǳŘŜǎ ǊŜǎǇƻƴǎŜǎ ǘƻ ŎǊƛƳŜ 

that are solely punitive, shaming or even creating more harm. However, both definitions remain ra-

ther vague concerning one important questiƻƴΥ ǿƘƻ ŀǊŜ ǘƘƻǎŜ άǇŀǊǘƛŜǎ ǿƛǘƘ ŀ ǎǘŀƪŜέΚ !ǎ ǘƘƛǎ ƛǎ ƘƛƎƘƭȅ 

relevant for our research project, we need to look for additional answers. A first reflex is to think 

about victim and offender; however, do we not need to look further? Marshall himself thinks we 

should look broader, since he also mentions that άώǊϐŜǎǘƻǊŀǘƛǾŜ WǳǎǘƛŎŜ ƛǎ ŀ ǇǊƻōƭŜƳ-solving approach 

to crime which involves the parties themselves and the community generally, in an active relationship 

ǿƛǘƘ ǎǘŀǘǳǘƻǊȅ ŀƎŜƴŎƛŜǎέ (Marshall, 1999, p. 5). He is not alone in this point of view. 

 

Christie already mentioned that the traditional retributive justice system stole the conflict not 

only from victim and offender, but also from the neighbourhood (1977). Others have also pointed 

out that one of the fundamental concepts of restorative justice is that it focuses on a broader audi-

ence than just the offender and victim, but that it also looks at the community. This community is not 

only harmed by the crime ς and in that sense thus also a sort of secondary or tertiary victim ς but 

also has a responsibility to support victims, to do something about the causes of crime and to look 

for community peace (Zehr & Mika, 2003). 
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The United Nations seem to follow the idea that the community has a stake in the restorative 

justice process. Their definition of a restorative process for this reason is: 

Restorative process means any process in which the victim and the offender, and, where ap-

propriate, any other individuals or community members affected by a crime, participate to-

gether actively in the resolution of matters arising from the crime, generally with the help of 

a facilitator. Restorative processes may include mediation, conciliation, conferencing and 

sentencing circles. (Ecosoc, 2002) 

 

Consequently, it seems evident that the community can play a significant role in restorative jus-

tice. However, what is meant exactly by community? We will try to answer this question into detail in 

section 1.3 of this chapter.  

 

For now, it is important to notice that the definition given in this resolution of the United Na-

tions mentions four examples of concrete restorative practices; while in the pertinent restorative 

justice literature, three main practices are generally mentioned: victim-offender mediation, confer-

encing and circles (Aertsen, Mackay, Pelikan, Willemsens & Wright, 2004, pp. 26-31). The first two 

ƳŜǘƘƻŘǎ ǿƛƭƭ ōŜ ōǊƛŜŦƭȅ ŜȄǇƭƻǊŜŘ ƘŜǊŜΣ ǘƘŜ ǘƘƛǊŘΣ άŎƛǊŎƭŜǎέ ŘŜǎŜǊǾŜǎ a separate section ς as they are 

the main focus of this research. 

 

1.1.1. Vict im -offender mediat ion  

Mediation exists in different shapes and sizes; it is a term that sometimes seems to encompass 

every dialogue with the help of a neutral third. When there is a conflict between employer and the 

unions, a social mediator is called upon; when people get divorced, they can ask the help of a family 

ƳŜŘƛŀǘƻǊΤ ŜǾŜƴ ǿƘŜƴ ƎƻǾŜǊƴƳŜƴǘǎ Ŧŀƛƭ ǘƻ ŦƻǊƳ ŀ ƎƻǾŜǊƴƳŜƴǘΣ ŀ άǊƻȅŀƭ ƳŜŘƛŀǘƻǊέ Ŏŀƴ ōŜ ŀǇǇƻƛƴǘŜŘ 

(Vandelanotte wordt koninklijk bemiddelaar, 2010). 

 

Even when we only look at the judicial context, there are different forms of mediation, which 

can be implemented differently in each country. For example, in Belgium alone there are at least four 

different forms of mediation in a judicial context: mediation in penal cases (Law on mediation in pe-

nal cases, 1994), victim-offender mediation for adult offenders (Mediation law, 2005), victim-

offender mediation for juvenile offenders (Youth act, 2006) and the mediation in municipal adminis-

trative sanctions (law introducing municipal administrative sanctions, 1999). In some cases the medi-

ation is used as a diversion from the court, in others as a voluntary addition to the judicial procedure. 
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Generally speaking, victim-offender mediation can be defined as follows: 

[Mediation is defined as] any process whereby the victim and the offender are enabled, if 

they freely consent, to participate actively in the resolution of matters arising from the 

crime through the help of an impartial third party (mediator). (Council of Europe, 1999) 

 

Concretely, the mediation can happen in an indirect way (the so called shuttle mediation) or 

through a direct meeting between victim and offender (through a meeting guided by the mediator) 

(Suggnomè vzw, 2005); although which possibilities are given to victim and offender can differ from 

country to country; or sometimes even from mediation service to mediation service (see Shapland et 

al, 2011). 

 

Central in victim-offender mediation is that the only persons that can participate are in principle 

victim and offender. It is often allowed by mediation services that both parties can bring support 

persons. Although they are there primarily to support victim and offender, it is not excluded that 

they talk about the consequences the crime had for them. It can also happen that the victims and 

offenders themselves talk about the consequences of the crime for others, like family, neighbour-

hood, community, etc. 

 

1.1.2. Conferencing 1 

Conferencing originated out of family group conferencing organised for youth issues in New-

Zealand. Next to victims and offenders, others can also be included. These are mostly support per-

sons for victim and offender, with special attention to their respective family members and friends 

(Zinsstag, 2012). It soon was used in other countries as well, often receiving a place in a new ap-

proach to crime committed mostly by juvenile offenders. In these cases, often judicial actors were 

present too, who can represent the broader community. It is however rather exceptional that mem-

bers of the broader community themselves participate. 

Since there are at the moment many different uses of conferencing (see Zinsstag & 

Vanfraechem, 2012), it is difficult to come up with a clear definition that encompasses all its different 

forms. One of the possible definitions is the following: 

A restorative conference is facilitated by an impartial moderator and consists of an inclusive 

ǇǊƻŎŜǎǎ ǘƘŀǘ ōǊƛƴƎǎ ǘƻƎŜǘƘŜǊ ǘƘŜ ǾƛŎǘƛƳΣ ǘƘŜ ƻŦŦŜƴŘŜǊ ŀƴŘ ǘƘŜƛǊ ΨǎǳǇǇƻǊǘŜǊǎΩ ƛƴ ƻǊŘŜǊ ǘƻ ŦƛƴŘ ŀ 

                                                           

 

1
 See also Walgrave & Vettenburg (2007). 
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socially constructive solution to the problems and harms caused by the offence. (Walgrave, 

2008 in Zinsstag, 2012, p. 12) 

 

The original aim of family group conferences was to strengthen the family bonds of the juvenile. 

With the adaptation of conferences to criminal cases, Zinsstag identifies some aims that should be 

shared by all the different uses of conferencing: empowerment, restoration, reintegration and emo-

tional resolution (2012, p.13). 

 

Conferences are generally held through a direct meeting (although in some implementations the 

presence of the victim is not required, but a representative of the victim can be present in his or her 

place). After a separate preparation meeting, the conference meeting is organised. This meeting 

takes place in a circle and is led by facilitators. After everyone was heard about the harm caused by 

the crime, a plan can be made how to repair the harm (for offender, victim and community). This 

plan can be discussed in the meeting itself or the offender makes this plan with his support persons 

separately (afterwards he/she then has to present the plan to the entire meeting). 

 

1.2. PEACEMAKING CIRCLES 

1.2.1. Origin & evolut ion  

Peacemaking circles (further referred to as PMC) are a part of the tradition of First Nation-

members in Canada. In a number of communities these circles were more actively used in the late 

20th century when a lot of the First Nation members were incarcerated and whole communities suf-

fered in one way or another from the consequences of alcohol abuse. One of the causes for this was 

that the culture of the First Nation-members was being suppressed by the Canadian government; e.g. 

children were taken from their parents in an attempt to let the native culture disappear. As such, the 

local communities tried to use peacemaking circles as a way to reconnect with their own traditions 

and to search for solutions for the problems in their communities.  

 

After all, peacemaking circles do not only involve victim and offender, but also their support 

persons and the broader community in an active way in the search of the answer of how to deal with 

the crime committed. Moreover, not only that specific crime (and its causes and consequences) is 

looked at, but also the elements in the community itself which (helped) cause(d) the crime. Peace-

ƳŀƪƛƴƎ ŎƛǊŎƭŜǎ ŀǊŜ ǎŜŜƴ ƛƴ ǘƘŀǘ ǎŜƴǎŜ ŀǎ ŀ ŦƻǊƳ ƻŦ άŎƻƳƳǳƴƛǘȅ-ōǳƛƭŘƛƴƎ ƧǳǎǘƛŎŜέ όDŀǘŜƴǎōȅΣ ǇŜǊǎƻƴŀƭ 

announcement, 2011). 
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The use of peacemaking circles is however not restricted to the First Nation culture. In 1991 Ca-

nadian judge Barry Stuart decided to organise a peacemaking circle as an alternative for a court hear-

ing in the case of R. vs. Moses. By doing this, he hoped to come to a verdict which the offender, the 

victim as well as the local community could accept and support (Stuart, 1992). He referred to this 

circle meeting as a sentencing circle. There is sometimes some confusion concerning which term to 

use: sentencing or peacemaking circle? According to Pranis, Stuart, and Wedge (2003) sentencing 

circles were introduced to criminal justice in Canada as an alternative to sentencing; but quickly 

ŜǾƻƭǾŜŘ ƛƴǘƻ ōǊƻŀŘŜǊ ŀǇǇǊƻŀŎƘŜǎ ǘƘŀǘ ŜƴŎƻƳǇŀǎǎ ƳƻǊŜ ƻŦ ǘƘŜ ǇǊƻŎŜǎǎ ƻǊ άƧƻǳǊƴŜȅέ ǘƻƎŜǘƘŜǊ ǿƛǘƘ 

ǾƛŎǘƛƳ ŀƴŘ ƻŦŦŜƴŘŜǊ ǘƻǿŀǊŘǎ ŎƻƴŦƭƛŎǘ ǊŜǎƻƭǳǘƛƻƴΦ ¢ƘŜ ǘŜǊƳ άǇŜŀŎŜƳŀƪƛƴƎέ ǊŜŦƭŜŎǘǎ ƳƻǊŜ ǊŜƘŀōƛƭƛǘŀǘƛǾŜ 

ǘƘƻǳƎƘǘǎ ƻŦ ōǊƛƴƎƛƴƎ ǇŜŀŎŜ ǘƻ ŎƻƳƳǳƴƛǘƛŜǎ ŀƴŘ ǉǳƛŎƪƭȅ ǎǳǇŜǊǎŜŘŜŘ ǘƘŜ ƴŀǊǊƻǿŜǊ ǘŜǊƳ άǎŜƴǘŜƴŎƛƴƎέ 

circle.
 2  

 

The case of R. vs. Moses was an important step in the expanding use of peacemaking circles in 

Canada, although this decision to use a circle meeting as an alternative to a court hearing was not 

without criticism (e.g. Duhaime, 2010). Dickson-Gilmore & La Prairie point out that Stuart entrusts 

both the community of care of Moses as the larger community for the execution of the sentence in 

the case of R. vs. Moses. However, according to them, he did not take the time to see if it was possi-

ble for the community to fulfil this task successfully. Moreover, they wonder in a more general sense 

ǿƘŜǘƘŜǊ άǎŜƴǘŜƴŎƛƴƎ ŎƛǊŎƭŜǎέΣ ǿƘƛŎƘ ŘŜƳŀƴŘ ŀ ƭƻǘ ŦǊƻƳ ǘƘŜ ŎƻƳƳǳƴƛǘȅΣ ŀǊŜ ƴƻǘ ǘƘŜ Ƴƻǎǘ ƴŜŜŘŜŘ ƛƴ 

communities that have the least resources available to them ς and therefore their use puts a lot of 

additional strain on those communities (Dickson-Gilmore & La Prairie, 2005). We will come back later 

to the role of the community in circles. 

 

Nowadays, circle meetings are not only held as sentencing circles in Canada, but also as a sort of 

advisory board for the court hearing, before and after sentencing, outside of the judicial realm, etc. 

(Lilles, 2001; Rieger, 2001). It is of note that neither sentencing circles, nor peacemaking circles in 

general, are mentioned in the Canadian law; they are only allowed on the basis of judicial precedents 

(Lilles, 2002). The same can be said about the use of peacemaking circles in the United States, which 

is rather based on local agreements than on any kind of legal framework (J. Geske3, personal an-

nouncement, 08.11.2011). 

                                                           

 

2
 Pranis, K., Stuart, B., Wedge, M. (2003). Peacemaking Circles: From Crime to Community. St. Paul, MN, Living 

Justice Press, p. 21f.  
3
 Janine Geske is a distinguished professor of law at the University of Marquette and the Director of the MULS 

Restorative Justice Initiative. 
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As PMC were used in more and more communities, there grew differences in their use. The im-

plementation of PMC happens in such a way that the PMC itself is adapted to the needs and culture 

of the local community (Bazemore & Umbreit, 2001; Stuart, 1995 in Dickson-Gilmore & La Prairie, 

2005). 

 

Consequently it is hard to exactly describe PMC, since there will probably always be a local use 

of PMC that will diverge from the description or definition. Yet there do seem to be some common 

elements, and the idea behind the PMC is also always the same. This was described by Bazemore & 

Umbreit (although they used the term circle sentencing) as follows: 

Circle sentencing is a holistic reintegrative strategy designed not only to address the crimi-

nal and delinquent behaviour of offenders but also to consider the needs of victims, families, 

and community (Bazemore & Umbreit, 2001, p.6). 

 

The idea behind peacemaking circles is that conflict can be an opportunity to learn from as a 

community (Stuart, 2001). The basic premise is then also a shift of responsibility: in a peacemaking 

circle one looks further than the offender (individual responsibility) towards the community at large 

(individual and collective responsibility) (Pranis et al., 2003). It would not be fair to the offender and 

victim to expect from them that, next to adhering to their own needs and responsibilities, they are 

the sole participants responsible to look out for the needs and responsibilities of the community too. 

Therefore it is needed that community itself is actively involved in the peacemaking circle. 

 

¢Ƙƛǎ άƛƴŎƭǳǎƛǾƛǘȅέ ƛǎ ƻƴŜ ƻŦ ǘƘŜ ōŀǎƛŎ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ŀ ǇŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜΤ ǘƘŜȅ ǎƘƻǳƭŘ ōŜ ŀŎŎŜǎǎƛōƭŜ 

to all who wish to participate and no one should be excluded. This is done out of a feeling of necessi-

ty: άLƴǾƻƭǾƛƴƎ ŜǾŜǊȅƻƴŜ ƛǎ ŜǎǎŜƴǘƛŀƭ ǘƻ ŀŎƘƛŜǾƛƴƎ ƧǳǎǘƛŎŜέ (Pranis et al., 2003, p. 17). By including eve-

ryone they feel that the circle has the most potential of reaching a solution that is both supported by 

the community and beneficial for the community, while still remaining balanced and keeping an eye 

out for the needs of those directly affected by the crime (Pranis et al., 2003, pp. 54-55). 

 

!ƎŀƛƴΣ ǿŜ ŀǊŜ ŎƻƴŦǊƻƴǘŜŘ ǿƛǘƘ άŎƻƳƳǳƴƛǘȅέΦ tǊŀƴƛǎ Ŝǘ ŀƭΦ όнллоύ ǳǎŜ ǘƘŜ ǘŜǊƳ ǘƻ ǊŜŦŜǊ ǘƻ άŀ 

group of people whƻ ƘŀǾŜ ŀ ǎƘŀǊŜŘ ƛƴǘŜǊŜǎǘ ώǿƘƛŎƘϐ Ƴŀȅ ōŜ ƎŜƻƎǊŀǇƘƛŎŀƭƭȅ ǊŜƭŀǘŜŘ ōǳǘ ƴŜŜŘ ƴƻǘ ōŜέ 

(2003, p. xiv). We will attempt to further define community in 2.1.3. 
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1.2.2. Methodology  

The way a peacemaking circle is facilitated cannot be seen without looking at how it is imple-

mented. The concrete implementation of a peacemaking circle is, as mentioned, often dependent of 

the local community it is located in. Yet there are still some overarching similarities to be found, 

ǿƘƛŎƘ ŀǊŜ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ ǘƘŜ άƛƴƴŜǊ ŦǊŀƳŜǿƻǊƪέ ŀƴŘ ǘƘŜ άƻǳǘŜǊ ŦǊŀƳŜǿƻǊƪέ όtǊŀƴƛǎ Ŝǘ ŀƭΦΣ нллоύΦ 

The inner framework states that the peacemaking circles are built on a certain vision of conflicts, 

and even broader, the world. This vision is rooted in the indigenous spiritual belief of the medicine 

wheel as a symbol for our four-dimensionality as physical, rational, emotional and spiritual beings 

(see figure 1, which is based on a drawing Harold Gatensby made during the peacemaking circle 

training in Leuven ς see chapter 5). One important aspect of this belief is that everything and every-

one has a place in the world; and this world and its beings can only be in balance if all these dimen-

sions (and sections of the circle in figure 1) are treated with equal attention and respect. Peacemak-

ing circles criticise the Western approach to crime; in the sense that it only focuses on half of the 

circle (mind and body: a physical and rational approach to a conflict). The other half (emotional and 

spiritual) seems to be forgotten or at least neglected. Peacemaking circles on the other hand aim to 

be more holistic by paying attention to all four of these dimensions of our being.  

 

¢ƘŜ ƻǳǘŜǊ ŦǊŀƳŜǿƻǊƪ ǊŜŦŜǊǎ ǘƻ ŦƛǾŜ άǾƛǎƛōƭŜέ ŜƭŜƳŜƴǘǎ ǘƘŀǘ ǊŜŀǇǇŜŀǊ ƛƴ ŜŀŎƘ ŎƛǊŎƭŜ ƳŜŜǘƛƴƎ ŀƴŘ 

are a continuation of the values in the inner framework. These five elements are (1) the (role of the) 

facilitator, (2) the use of a talking piece, (3) the use of ceremonies, (4) developing guidelines and (5) 

consensus-based decision-making in the circle meeting. We will not further describe those here, as 

they are described in detail in chapter 5.3. 
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FIGURE 1: MEDICINE WHEEL 

 

Methodologically speaking4, peacemaking circles follow four general steps (Pranis, 2005; Pranis, 

et al., 2003; Stuart, 2001). At first, it is explored if the situation is appropriate for a peacemaking cir-

cle. This can be dependent on different factors, e.g. does the offender acknowledges the crime, does 

everyone want to involve the time needed for a peacemaking circle, has the community the capacity 

to deal with the type of conflict, etc. 

 

A second step is to prepare the circle meeting. Here it is important to determine who should 

participate in the circle meeting and how they are invited. The methodology of the circle should be 

explained to all participants and the conflict should be explored with at least the conflict parties. 

 

As a third step the circle meeting itself takes place. All participants are seated in a circle (without 

a table separating them) and the ŦŀŎƛƭƛǘŀǘƻǊΩǎ guide the meeting, among others with the help of a 

talking piece, through 4 phases: (1) Meeting and introduction, (2) Building trust, (3) Identifying issues 

and needs and (4) Developing an action plan. 

 

                                                           

 

4
 The methodology of peacemaking circles, and more specifically the methodology that we will follow in this 

research, is described in further detail in chapter 5; section 3. 
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The importance of these two first phases of the circle meeting should not be underestimated. 

One of the shortcomings of dialogue is that non-clarification leads to assumed representations re-

garding interests, beliefs and concern [which] will govern the mediation process (Arrigo, 2004, p. 93). 

If one does not reflect about those assumptions, the potential of the dialogue is harmed. 

 

Without this preliminary and subtle focus on self, standpoint, and group, prospects for more 

genuine power sharing are neutralized and occasions for more authentic healing are com-

ǇǊƻƳƛǎŜŘέ ό!ǊǊƛƎƻΣ нллпΣ ǇΦ фпύΦ 

 

In the circle meeting, this shortcoming is at least partially countered; because in the first two 

phases all participants get the chance to share something personal and state what they find im-

portant or necessary to make sure the circle meeting can happen in a good way. This not only creates 

trust, it can also bring clarification about who is in the circle and what their stories and expectations 

are. Therefore this creates a better starting point for the dialogue about the conflict itself. 

As a fourth step, there is the follow-up phase, where the action plan is executed and if necessary 

Ŏŀƴ ōŜ ŀŘƧǳǎǘŜŘΦ LŦ ŀƭƭ ƎƻŜǎ ǿŜƭƭΣ ǘƘƛǎ ǎƘƻǳƭŘ ōŜ άŎŜƭŜōǊŀǘŜŘέΣ Ǉƻǎǎƛōƭȅ ǘƘǊƻǳƎƘ ŀ ƴŜǿ ŎƛǊŎƭŜ ƳŜŜǘƛƴƎΦ  

 

1.2.3. Peacemaking circles and the principle of  legali ty  

Another thing of note is the action plan that is made in the circle meeting. As each circle meet-

ƛƴƎ ƛǎ ŘƛŦŦŜǊŜƴǘΣ ƛǎ άǘŀƛƭƻǊŜŘέ ŀǎ ƛǘ ǿŜǊŜ ǘƻ ǘƘŜ ŎƻƴŎǊŜǘŜ ǎƛǘǳŀǘƛƻƴΣ ŎƻƳƳǳƴƛǘȅ ŀƴŘ ŎƛǊŎƭŜ ǇŀǊǘƛŎƛǇŀƴǘǎΣ 

each action plan will also be different. This is common with agreements in other restorative justice 

practices, since the possible agreements are not limited by a pre-defined set of rules, but by the crea-

tivity of the participants. 

 

These different outcomes can be seen as problematic from a legal point of view, especially in 

the case when a circle is used as a sentencing circle, although Stuart disagrees: 

If the predominate objectives in sentencing are protection of the community, rehabilitation 

of the offender, minimising adverse impacts on victims, and particularly greater community 

involvement, then even greater differences in sentencing for the same crime should be ex-

pected and welcomed. (Stuart, 1992) 
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Still, the question can be asked if differences in sentencing are really something to strive for5. In 

history, there has been a long (and still on-going) struggle to make the responses of the state to 

ŎǊƛƳŜ ƳƻǊŜ άƘǳƳŀƴŜέΦ hƴŜ ƻŦ ǾƛŎǘƻǊƛŜǎ ƛƴ ǘƘƛǎ ǎǘǊǳƎƎƭŜ ǿŀǎ ǘƘŜ ƭƛƳƛǘŀǘƛƻƴ ƻŦ ǘƘŜ ŀǊōƛǘǊŀǊƛƴŜǎǎ ƻŦ ǎŜn-

tencing; which is described in the six principles of criminal law, as first stated by Beccaria: 

¶ The principle of legality: there is no crime or punishment without law. 

¶ The principle of proportionality: the severity of the punishment should fit the severity of the 

crime. 

¶ The principle of subsidiarity: the punishment should be no more severe than absolutely nec-

essary; furthermore should it follow the crime as soon as possible. 

¶ The principle of equality: each person prosecuted and sentenced should be done so in the 

same way. 

¶ The principle of publicity: the prosecution and sentencing should be open to the public. 

¶ The principle of personality: the sentence should only harm the offender personally. 

  

Some of these principals, which were a critique to the then current judicial system, are now of-

ten used as a critique against restorative justice ς which is (ironically?) a movement some claim to 

make the now current judicial system more humane ς since the diversity of outcomes, and with the 

risk of arbitrariness, is encouraged. 

 

As stated, peacemaking circles, specifically those held in the aftermath of a crime and moreover 

the sentencing circles, are also open to these critiques about the legality of their process. In the fol-

lowing we will take a closer look at how the existing uses of peacemaking circles compose them-

selves regarding some of these basic principles of criminal law. To do this, we will first briefly look at 

the legal regulation of existing peacemaking circles. 

 

The implementation of peacemaking circles in the law 

Canada, which can be seen as the birth place of peacemaking circles, does not have a law that 

governs the use of peacemaking or sentencing circles (Lilles, 2002). The use of sentencing circles 

seems to fall under the discretionary decision authority of the judge (Aertsen, 2004). The lack of a 

law has both advantages and disadvantages, as Mcnamara (2000) stipulates, where the fact that the 

                                                           

 

5
 Not only from a legal point of view, but also because the diversity in possible outcomes for the offender can 

potentially put an enormous responsibility and pressure on both the community and the victim. See: Dickson-
Gilmore & La Prairie, 2005. 
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input from the community through a circle is completely dependent on the goodwill of the judge is 

seen as the biggest issue. 

 

However, despite the lack of a law specifically about peacemaking or sentencing circles, they do 

have a place in Canadian law and legislation. The emphasis in the penal law, for example, leaves 

room for the use of circles. 

tŀǊƭƛŀƳŜƴǘ Ƙŀǎ ǇƭŀŎŜŘ ŀ ƳŀƧƻǊ ŜƳǇƘŀǎƛǎ ƻƴ ŀ άƭŜŀǎǘ ǊŜǎǘǊƛŎǘƛǾŜ ƳŜŀǎǳǊŜǎέ ŀǇǇǊƻŀŎƘΣ ŀƴŘ 

has provided a direction to use incarceration only where community sentencing alternatives 

are not considered feasible. (United Nations Human Rights Committee, 2004, p.16) 

 

Furthermore, the Supreme Court in Canada has (implicitly and explicitly) stated several times 

that the use of a sentencing circle by the court is allowed (McNamara, 2000, pp. 52-56). 

 

The legislation in the United States is done for a large part on the level of the individual states; 

ǎƻ ƛǘΩǎ ŘƛŦŦƛŎǳƭǘ ǘƻ ƳŀƪŜ ǎǘŀǘŜƳŜƴǘǎ ŦƻǊ ǘƘŜ ǿƘƻƭŜ ŎƻǳƴǘǊȅΦ IƻǿŜǾŜǊΣ ƛt seems that the work that is 

done with peacemaking circles and circle sentencing is not or not often regulated by law. Rather they 

are the result of local agreements between judges, public prosecutors and facilitators to use circles; 

which are possible as long as they do not break any existing laws (J. Geske, personal announcement, 

08.11.2011).  

 

Although no official legislation has been made (that we know of), there are also examples to be 

found of the Supreme Court which decided that the use of circles is permitted in an official judicial 

procedure (Parker, February 2002). 

 

Consequently, as of yet, peacemaking circles do not seem to be regulated by the law, like e.g. 

victim-offender mediation is in European countries. This could very well be because peacemaking 

circles are currently only used in common law countries. In the system of common law, the law is 

ŎǊŜŀǘŜŘ ƳƻǊŜ άŀŘ ƘƻŎέ ǘƘŀƴ ƛƴ ŀ ŎƛǾƛƭ ƭŀǿ ǎȅǎǘŜƳΦ ! common custom, like the use of peacemaking 

circles, can become law when a judge mentions it in a verdict (and thus the mentioning of circles in 

the Supreme Courts are not negligible), but the use or acceptance of that custom is not dependent 

on its existence in the law. In civil law countries, on the opposite, a regulation in the law is often 

needed for acceptance of a certain custom, definitely in the sphere of judicial law. 
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Publicity versus confidential i ty? 

One of the important principles of restorative justice is confidentiality. As peacemaking circles 

can be used as a restorative justice alternative to a court hearing (as a sentencing circle) and at other 

times can be used as a restorative justice addition to the traditional justice system, the question is 

not whether peacemaking circles take the principle of publicity into account. Instead, the question is 

if peacemaking circles, when appropriate, take the principle of publicity or the principle of confiden-

tiality into account. 

 

As a starting point, it should be noted that the structure of the circle itself seems to create some 

confidentiality. Circles always try to create a safe place, and this is only possible when there is an 

agreement (maybe even explicitly in the guidelines of the circle) to at least be discreet about what is 

said in a circle. 

 

As very little explicit legislation concerning peacemaking circles or sentencing circles exists, it is 

difficult to say how confidentiality is legally dealt with in most countries. However, in countries 

where sentencing circles are used for just that, sentencing, there is always a judge present. It seems 

obvious that what is said in the circle will be taken into account by the judge (and other participants) 

in the search of a consensus about the sentence. Even more so, since community court sentencing 

circles, as an alternative to a traditional court hearing, are in principle public, there does not seem to 

be a real confidentiality possible. Consequently, in these cases, the principle of publicity is honoured. 

However, in these types of circles, since all present are also part of the circle, an agreement can be 

made to not disclose some information given during the circle. As such a middle ground can be found 

between the confidentiality and public character of a circle which is used as an alternative to a court 

hearing. 

 

What happens when the offender admits to new offences is not entirely clear. It seems probable 

that, certainly if the new offence admitted is serious, it could have a new penal prosecution as a con-

sequence; just as when a new offence is mentioned in a traditional court hearing. 

 

When circles are not used to determine the official state response to the crime (but may give an 

advice concerning that response), they aim to be confidential, even when representatives of the judi-

cial authorities are present. In these situations it is not clear what should happen when new offences 

are admitted by one of the participants. Again, it seems probable that, when that new offence is 

serious, it could have penal repercussions. Pranis et al. mention that if someone is present at the 



21 
 

circle being required to report to the state about what happens in the circle; all participants should 

be informed of this from the beginning. They even mention that the circle can choose to ask the per-

son who has to report, to temporarily leave the circle if they (victim or offender) want to talk about 

crimes not known by the state (Pranis et al., 2003). 

 

If an advice is given about the official state response, presumably this will be in the form of a 

(written) action plan. This will probably be part of the official judicial case file and therefore fulfils the 

principle of publicity. 

 

How do circles cope with a demand for equal ity?  

Peacemaking or sentencing circles have been introduced in some countries (Canada, Australia) 

because the classical law, with the principle of equality, was faced with problems: Native people 

were over-represented in prisons (see Dickson & Gilmore, 2005). 

 

The introduction of peacemaking circles happened to deal with Native offenders in a different 

way than non-Native offenders. As such, there was no problem with equality, because the reason for 

its existence was one of inequality.6 

 

Stuart also states that the diversity that the circles bring is a good and necessary development. 

The equality brought by processing all disputes the same way is, according to Stuart, an audacious 

presumption (Stuart, 1996b). 

Conclusion 

There does not seem to be a lot of legal basis for peacemaking or sentencing circles in the way 

victim-offender mediation is regulated in some countries (see Miers & Aertsen, 2012). It seems that 

peacemaking circles are adopted as a way to implement another law (like in Canada: a way to reduce 

incarceration) or are allowed as long as they do not break the law. 

 

There seems to be a lot of leeway for experimenting; and in the cases were sentencing circles 

are used the judge always seems to have the final word about the actual sentence given ς the judge 

has the choice to honour the result of the sentencing circle or not ς but perhaps also about if a cer-

tain case can be diverted to a sentencing circle or not. 

                                                           

 

6
 Circles do strive for equality, but equality within the circle between all participants. 
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Next to the use of peacemaking circles as in the judicial system, they are also used in situations 

not directly related to crime ς e.g. Roca, a youth centre outside Boston which works with immigrant, 

street and gang youth (as discussed by Boyes-Watson, 2008) ς it seems evident that there is not a 

legal basis needed for these adoptions of peacemaking circles. 

 

Practitioners of circles acknowledge that circles are not contributing to the principle of equality; 

even more so, they see it as one of the strong points of circles: ά! ǇǊƻŎŜǎǎ ŦƻǊ ǊŜǎƻƭǾƛƴƎ ŎƻƴŦƭƛŎǘ Ƴǳǎǘ 

ŀŎŎƻƳƳƻŘŀǘŜ ǘƘŜ ǎǇŜŎƛŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎέ (Stuart, 1996b). 

 

1.3. THE COMMUNITY 

As we previously discussed, the definitions of restorative justice all seem to assume that the 

community has a certain role to fulfil in restorative justice. Before we can look at what that role is 

specifically, we first have to ask ourselves the question what it is that we mean exactly, when we are 

ǊŜŦŜǊǊƛƴƎ ǘƻ άǘƘŜ ŎƻƳƳǳƴƛǘȅέΦ 

 

1.3.1. What is community?  

In the restorative justice literature the (role of) community is often reflected upon (see for ex-

ŀƳǇƭŜ .ƻƭƛǾŀǊΣ нлмнΤ aŎ/ƻƭŘΣ мффрΣ нллпŀύΤ /ƘǊƛǎǘƛŜΣ ƛƴ Ƙƛǎ ƳǳŎƘ ŎƛǘŜŘ ŀǊǘƛŎƭŜ ά/ƻƴŦƭƛŎǘǎ ŀǎ ǇǊƻǇŜǊǘȅέΣ 

already referred to the importance of the community (1977). Zehr points at harmful consequences of 

crime on four areas: the victim, interpersonal relationships, the offender and the community (1990).  

Later he even refers to the active involvement of the community in restorative justice as a funda-

mental concept of restorative justice (Zehr & Mika, 2003). However, he does not go into detail as to 

what he believes community is.  

 

¢Ƙƛǎ ǎŜŜƳǎ ǘƻ ōŜ ŀ ǊŀǘƘŜǊ ŎƻƳƳƻƴ ƛǎǎǳŜ ƛƴ ǊŜǎǘƻǊŀǘƛǾŜ ƧǳǎǘƛŎŜ ƭƛǘŜǊŀǘǳǊŜΥ άώΧϐ ŎƻƳƳǳƴƛǘȅ Ǌe-

Ƴŀƛƴǎ ŀ ŎƻƴŎŜǇǘ ǾŀƎǳŜƭȅ ŘŜŦƛƴŜŘέ (McCold & Wachtel, 1997). Pavlich states the following about this 

ambiguous attitude towards community: 

¢ƘŜ ŎƻƴŎŜǇǘ ƻŦ άŎƻƳƳǳƴƛǘȅέ ƻŎŎǳǇƛŜǎ ŀ ŎŜƴǘǊŀƭ ǇƭŀŎŜ ƛƴ ǊŜǎǘƻǊŀǘƛǾŜ ŀǇǇǊƻŀŎƘŜǎ ǘƻ ŎƻƴŦƭƛŎǘ 

and crime. However, supporters of restorative justice embrace diverse definitions of the 

concept, with important implications for how they envisage effective practice. (Pavlich, 

2004, p. 173) 

 



23 
 

In the literature about peacemaking circles the community takes an even more central place: 

they are seen as essential participants in the circle meetings. However, as Pavlich has mentioned, in 

contrast with this importance is the vagueness of the term itself. Community is defined in different 

ways or even not defined at all (Pavlich, 2004). Some even think that community, definitely in a 

Western context, cannot be defined (Schiff & Bazemore, 2001). Others say that community does not 

adhere to definitions in reality, but rather shapes itself as the need presents itself (Pranis, 1998) or 

only can be defined on the basis of the specific conflict it is applied to (McCold, 1995). Yet it is im-

portant to try and define community; otherwise, the risk is real that community is equalled with 

άŜǾŜǊȅƻƴŜέ ŀƴŘ ǘƘŀǘ ǘƘŜ ǘŜǊƳ ƭƻǎŜǎ ŀƭƭ ƳŜŀƴƛƴƎΦ 

 

Therefore it can be interesting to look at how community is seen from the point of view of 

άŎƻƳƳǳƴƛǘȅ ƧǳǎǘƛŎŜέΣ ǿƘŜǊŜ ǘƘŜ ǘŜǊƳ άŎƻƳƳǳƴƛǘȅέ ŜǾŜƴ ǘŀƪŜǎ ƻƴ ŀ ƳƻǊŜ ŎŜƴǘǊŀƭ ǊƻƭŜΦ !ƭǘƘƻǳƎƘ Ǌe-

storative justice and community justice look at crime from a different perspective, they are closely 

connected; this is evident when looking at the outcomes of community justice ς restoration, reinte-

gration, community capacity and community satisfaction (Karp, 2004) ς which show some overlap 

with the four values of restorative justice given by Van Ness (2002) ς encounter, amends, reintegra-

tion and inclusion. 

 

The focus in community justice however is not on the crime itself, but on άǿƘŀǘ ƛǘ ƛǎ ƭƛƪŜ ŦƻǊ ŀ 

ǇŜǊǎƻƴ ǘƻ ƭƛǾŜ ŀƴŘ ǿƻǊƪ ƛƴ ǘƘƛǎ ǇƭŀŎŜέ (Crawford & Clear, 2001, p. 128) or on άǘƘŜ ǉǳŀƭƛǘȅ ƻŦ ƭƛŦŜέ (Karp 

& Clear, 2002 in McCold, 2004b, p. 16) . Crime therefore is viewed as something that affects this 

quality of life in a certain area and has to be dealt with to improve the quality of life there. This al-

ready gives away that in community justice, the concept of a geographical place is important. 

 

Clear, Hamilton & Cadora stipulate that in the perspective of community justice, community is 

closely linked to neighbourhood ς although there are some differences between the two terms. 

Neighbourhood refers to a geographical location, one that is part of a larger setting (e.g. a neigh-

bourhood in a city). The physical boundaries of this location are often not determined and can 

change through time; still, the neighbourhood is perceived as a coherent whole that is clearly differ-

ent from its surrounding areas (Clear, Hamilton & Cadora, 2011). According to these authors com-

munity refers more to the people living in this geographical location. In that sense the neighbour-

hood and community can coincide, if one refers to the people that live or work in a certain geograph-

ical area. However, community can be broader: it can refer to groups that share a certain identity or 

(cultural) background (e.g. religious communities), or it can refer to people who share a common 

goal or interests (e.g. students) (Clear et al., 2011). 
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This last way of interpreting community is also described by Bolivar, who states that community 

even can be defined as a feeling of connectedness to other human beings (Bolivar, 2012, p.17). She 

refers to the sense of community, which is constructed out of membership, influence, integration 

and shared emotional connections. 

 

Consequently, community seems something that is not necessarily an objective and observable 

ǘƘƛƴƎΣ ōǳǘ Ŏŀƴ ōŜ ǇŜǊŎŜƛǾŜŘ ōȅ ƛƴŘƛǾƛŘǳŀƭǎ ǘƻƻΣ ǿƘƻ άǎŜƴǎŜέ ǘƘŀǘ ǘƘŜȅ ŀǊŜ ǇŀǊǘ ƻŦ ŀ ƭŀǊƎŜǊ ƎǊƻǳǇΦ bŜv-

ertheless, the importance of place should not be underestimated and communities cannot always be 

separated completely from a geographical location (Clear et al., 2011). McCold & Wachtel seem to 

disagree with this and focus much more on the sense of community as a perceived one, not restrict-

ed by geographical boundaries (1997). Although we do agree to some degree that in a Western soci-

ety there are less geographical limits every day, both due to digital social networks and increased 

mobility, we also believe that some people are still very much geographically bound to the place they 

were born, live and work; moreover, we also believe that the geographical closeness with a crime 

cannot be disregarded easily. Therefore we are more inclined to follow the reasoning of Clear et al. 

(2011). 

 

It seems obvious from the above that community is a term, which does not seem to be possible 

to be put strictly into boundaries. It is much more about a perception of the people themselves, who 

feel part of a larger whole, which often only becomes clear as a consequence of a given conflict, than 

it is about an objective and measurable existence of community. 

 

In restorative justice community is also described in many different ways. Still, as in community 

justice, there are some recurring elements: community is about place and a perception of communi-

ty. Stuart for example, states that community can be seen as any group of people that share common 

needs, experiences, goals, etc. (2001). Pranis refers to the aspect of having a common interest as a 

defining element of a community; although she ς especially when talking about community in the 

context of a crime ς ŀƭǎƻ Ǉƻƛƴǘǎ ƻǳǘ ǘƘŜ ƛƳǇƻǊǘŀƴŎŜ ƻŦ ŀ άŎƻƳƳǳƴƛǘȅ ƻŦ ǇƭŀŎŜέ όtǊŀƴƛǎΣ мффуύΦ ¢Ƙƛǎ 

community of place is geographically determined, from the starting point of offender, victim or place 

of the crime. It seems evident that these two different forms of community can partially overlap. 

 

!ƴƻǘƘŜǊ ǿŀȅ ǘƻ ŘŜǎŎǊƛōŜ ŎƻƳƳǳƴƛǘȅ ƛǎ ǘƘŜ ŘƛǾƛǎƛƻƴ ƛƴ ŀ άƳƛŎǊƻ-ŎƻƳƳǳƴƛǘȅέ όƻǊ ǘƘŜ ǎƻ-called 

άŎƻƳƳǳƴƛǘȅ ƻŦ ŎŀǊŜέύ ŀƴŘ άƳŀŎǊƻ-ŎƻƳƳǳƴƛǘȅέΦ ¢ƘŜ ŦƻǊƳŜǊ ƛǎ ǎŜŜƴ ŀǎ ƛƴŘƛǾƛŘǳŀƭ ŎƻƳƳǳƴƛǘƛŜǎ ƻŦ ǇŜr-

sons with whom we share a personal and meaningful relationship with (e.g. friends and family). It is a 



25 
 

community of relationships, not of geography. The latter is then defined as everyone who is not 

harmed by the specific offense, but is influenced by the cumulative effects of crime in general. This 

community is a community determined by geography or membership (McCold, 2004a). 

 

We would like to argue for a combination of the communities mentioned by Pranis (1998) and 

McCold (2004a). It does not seem unthinkable that also such persons are affected by specific crimes 

that are not part of the micro-community, as described by McCold. These persons can have very spe-

cific needs as a cause of this crime, so they do not fit under the macro-community as described by 

McCold either. Pranis on the other hand does not mention the cumulative aspects of crime also 

ŎŀƭƭŜŘ ǘƘŜ άǊƛǇǇƭŜ ŜŦŦŜŎǘέ ōȅ DŜǎƪŜ όǇŜǊǎƻƴŀƭ ŀƴƴƻǳƴŎŜƳŜƴǘΣ 5ŜŎŜƳōŜǊ уth 2011). We believe it is 

possible that persons want to be involved in the aftermath of one specific crime, even though they 

ŀǊŜ ƴƻǘ ŘƛǊŜŎǘƭȅ ƘŀǊƳŜŘ ōȅ ƛǘΦ ¢ƘŜǊŜŦƻǊŜ ǿŜ ǿƻǳƭŘ ƭƛƪŜ ǘƻ ǎǳƎƎŜǎǘ ŘƛǾƛŘƛƴƎ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άŎƻƳƳu-

ƴƛǘȅέ ƛƴǘƻ ŀ ƳŀŎǊƻ ŀƴŘ ƳƛŎǊƻ-community; where the micro-community exists out of all persons who 

ŀǊŜ ƘŀǊƳŜŘ ōȅ ǘƘŜ ǎǇŜŎƛŦƛŎ ŎǊƛƳŜΦ IŜǊŜ ǿŜ ƳŀƪŜ ŀ ŦǳǊǘƘŜǊ ŘƛǎǘƛƴŎǘƛƻƴ ƛƴ ǘƘŜ άŎƻƳƳǳƴƛǘȅ ƻŦ ŎŀǊŜέ 

όǇŜǊǎƻƴǎ ƘŀǾƛƴƎ ŀ ƳŜŀƴƛƴƎŦǳƭ ǊŜƭŀǘƛƻƴǎƘƛǇ ǿƛǘƘ ƻŦŦŜƴŘŜǊ ŀƴŘκƻǊ ǾƛŎǘƛƳύ ŀƴŘ ǘƘŜ άƎŜƻƎǊŀǇƘƛŎŀƭ Ŏƻm-

Ƴǳƴƛǘȅέ (persons with a geographical link to victim, offender and/or place of the crime). The macro-

community then consists out of persons harmed by the cumulative effect of crime.7 The question 

here is whether the macro-community is unlimited, or if a certain link to the crime (geographical or 

member of the same group8 of victim and offender) should be present? Although one could wonder 

ƛŦ ŀ ƭƛƳƛǘŀǘƛƻƴ ƛƴ ǘƘŀǘ ǎŜƴǎŜ ƛǎ ŀ ǊŜŀƭ ƭƛƳƛǘŀǘƛƻƴ ŀǘ ŀƭƭΣ ǎƛƴŎŜ άōŜƛƴƎ ŀ ƳŜƳōŜǊ ƻŦέ ƻǊ άƎŜƻƎǊŀǇƘƛŎŀƭ 

ōƻǳƴŘŀǊƛŜǎέ ŀǊŜ ǎǘƛƭƭ ǾŀƎǳe terms, we would argue that it is still necessary. As McCold rightfully ar-

ƎǳŜǎΣ ƛǘ ƛǎ ǘƘŜ Ƴƻǎǘ ǇǊǳŘŜƴǘ ǘƻ ǘǊȅ ŀƴŘ ƭƛƳƛǘ ǘƘŜ ŎƻƳƳǳƴƛǘȅ ǎƻƳŜǿƘŀǘ ŀƴŘ ƴƻǘ ƭŜǘ ƛǘ ōŜ Ŝǉǳŀƭ ǘƻ άǘƘŜ 

ǎƻŎƛŜǘȅέΣ ƛƴ ƻǊŘŜǊ ǘƻ ŀǾƻƛŘ ǘƘŀǘ ǘƘŜ ŎƻƴŦƭƛŎǘ ƛǎ ŀƎŀƛƴ ǎǘƻƭŜƴ ŦǊƻƳ ǘƘŜ ǊƛƎƘǘŦǳƭ owners of the conflict 

(1995). 

 

If we summarise this, we get a division of community as shown in figure 2. 

                                                           

 

7
 An example may clarify this. Let us presume there is a burglary in a neighbourhood. The victim, offender and 

the people they share a meaningful, personal relationship with (e.g. family and friends) will be harmed by the 
crime itself and are part of the micro-community (more specific the community of care). Other residents of the 
neighbourhood, whether they know victim and/or offender or not, might also be harmed by the crime, e.g. 
because they feel unsafe in their homes after the burglary. They also are a part of the micro-community, not 
for their personal relationship, but because their geographical presence to the crime. There could be an over-
lap between the two types of micro-community (e.g. a neighbour who is also a close friend of the victim). 
Persons who live on the other side of the town and do not know anyone who is directly involved, will probably 
not be harmed by that particular burglary. However, they can be affected by the fact that there are burglaries 
committed in their town (the cumulative effect of crime). Therefore they are a part of the macro-community. 
8
 Examples of groups can be: colleagues, religious groups, members of political factions, etc. 
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As an addendum to this, we want to reflect about the hypothesis that in Western societies there 

is no community anymore; the so-ŎŀƭƭŜŘ άƳȅǘƘ ƻŦ ŎƻƳƳǳƴƛǘȅέ ŀǎ {ŎƘƛŦŦ ŀƴŘ .ŀȊŜƳƻǊŜ ǊŜŦŜǊ ǘƻ ƛǘ 

όнллмύΦ  ¢Ƙƛǎ άƳȅǘƘέ ǎŜŜƳǎ ōŀǎŜŘ ƻƴ ǘƘŜ ǊŀǘƘŜǊ ƴŀǊǊƻǿ ǇŜǊŎŜǇǘƛƻƴ ƻŦ ŎƻƳƳǳƴƛǘȅ ŀǎ ǎƳŀƭƭ ƎǊƻǳǇǎ ƻŦ 

people living together, separated from the rest of society. Groups like every continent knew them in 

a (distant) ǇŀǎǘΤ ŀƴŘ ǘƘŀǘ ǎǘƛƭƭ ŜȄƛǎǘ ǘƻŘŀȅΣ Ƴƻǎǘƭȅ ƛƴ άƴŀǘƛǾŜ ǎƻŎƛŜǘƛŜǎέΚ ²ƘŜǊŜΣ ǿƛǘƘ ƻǘƘŜǊ ǿƻǊŘǎΣ 

there is only one kind of community, since the geographical community and community of care are 

one and the same? 

 

According to our understanding (as shown in figure 2) community is not a myth in Western soci-

eties. The difference is however that there is little overlap left between the community of care and 

the geographical community anymore, if there is any at all. Nevertheless, both communities do exist, 

albeit they might be separate from each other. Another difference is the macro-community, which 

was or is probably completely missing in those small communities, whereas in our Western societies 

the macro-community is prominently present. 

 

In that sense it is not unthinkable that by including members of the macro-community in a 

peacemaking circle, these persons will become connected with the direct conflict parties ς be it by 

the circle meeting itself, or by responsibilities they are willing to take afterwards. The macro-

community might become micro-community as such; and peacemaking circles may very well be a 

ƳŜŀƴǎ ǘƻ άōǳƛƭŘ ŎƻƳƳǳƴƛǘȅέΣ ŀǎ ǇǊƻǇƻǎŜŘ ōȅ ǘƘŜ DŀǘŜƴǎōȅΩǎ όǇŜǊǎƻƴŀƭ ŀƴƴƻǳƴŎŜƳŜƴǘΣ нлммύΦ 

FIGURE 2: WHAT IS COMMUNITY? 
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1.3.2. Community in restorat ive just ice  

If we apply the divisions of community as shown in figure 2, we can point out that the micro-

community, specifically the community of care, is partially involved in the restorative justice methods 

we know in Europe (victim-offender mediation and conferencing). Apart from victim and offender, 

their support persons can be present during meetings. Their participation does vary, from just being 

there as support for victims or offenders to actively participating in the meeting; although research 

suggests that the involvement of support persons in victim-offender mediations is often limited to 

them being just present (Gerkin, 2012). 

 

Moreover, neither the geographical community nor the macro-community is involved in the cur-

rent restorative justice methods. Sometimes others speak of them or instead of them (see above). 

This is problematic, as this restricted form of community involvement is not the community that res-

onates with the foundations of restorative justice (Umbreit, Coates & Vos, 2004, p.84).  

 

As we have already argued earlier, the community (in its broadest form) itself is also an owner of 

the conflict. This ownership is not only a certain sentiment about the community being harmed by 

crime, but it is also a necessity: if we were claiming that offender and victim are the only owners of 

the confƭƛŎǘΣ ǘƘƛǎ ǿƻǳƭŘ ƭŜŀŘ ǘƻ ŀƴΣ ŀŎŎƻǊŘƛƴƎ ǘƻ /ǊŀǿŦƻǊŘΣ άǳƴŀŎŎŜǇǘŀōƭŜ ǇǊƛǾŀǘƛȊŀǘƛƻƴ ƻŦ ŘƛǎǇǳǘŜǎέ 

(2002, p. 115). 

 

Consequently, this leads us to the question whether restorative justice does not deny the con-

flict itself from its rightful owners, namely geographical community and (maybe to a lesser extent?) 

the macro-community. Or to put it in the words of Umbreit et al., if community would be limited to 

only this community of care, is restorative justice not stripped άƻŦ ƳǳŎƘ ƻŦ ƛǘǎ ǇƻǘŜƴǘƛŀƭ ŦƻǊ ǿƻǊƪƛƴƎ 

with vƛŎǘƛƳǎΣ ƻŦŦŜƴŘŜǊǎΣ ǘƘŜƛǊ ŦŀƳƛƭƛŜǎΣ ŎƻƳƳǳƴƛǘƛŜǎ ŀƴŘ ǇǳōƭƛŎ ŀƎŜƴŎƛŜǎέ (2004, p. 85)? 

 

So our argument is that restorative justice, to be able to bring forth its ideas to its fullest, has 

the obligation to at least make it possible that these groups participate in restorative justice. 

 

In addition to the idea that community is an owner of the conflict there are other reasons why it 

is important to include the community in restorative justice. We will give a concise, non-restrictive 

overview of them: 
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(1) The community has an obligation to victims, offenders and to the general welfare of its 

members. This obligation includes responsibilities to support victims, reintegrate offenders 

and creating social conditions that promote community peace (Zehr & Mika, 2003). 

 

(2) The (restorative) justice process should belong to the community (Zehr & Mika, 2003, p. 43). 

a. Community members are actively involved in doing justice. 

b. The justice process draws from community resources and, in turn, contributes to the 

building and strengthening of community. 

c. The justice process attempts to promote changes in the community both to prevent 

similar harms from happening to others, and to foster early intervention to address 

the needs of victims and accountability of offenders. 

 

(3) The involvement of community in (restorative) justice is a way to ensure that community 

members think about crime, its consequences and how to deal with them. In this way, com-

munity involvement may άǊŜǎǘƻǊŜ ǘƘŜ ŘŜƭƛōŜǊŀǘƛǾŜ ŎƻƴǘǊƻƭ ƻŦ ƧǳǎǘƛŎŜ ǘƻ ŎƛǘƛȊŜƴǎέ (Crawford, 

2002, p. 119). 

 

(4)  Gerkin argues that the involvement of the community is necessary for restorative justice to 

live up to its full potential. Not only is their involvement the best way to ensure that their 

needs and concerns are met (which is linked to the ownership of the crime), he also states 

that support for victims and offenders, acknowledgement of the harm done, reintegration of 

both victim and offender, etc. are not possible if there is no involvement of the community 

(Gerkin, 2012). 

 

Special attention should go to reintegration of offender and victim: according to Maruna 

ǘƘƛǎ Ŏŀƴ ƻƴƭȅ ōŜ ŀŎƘƛŜǾŜŘ ǘƘǊƻǳƎƘ ǘƘŜ ŎƻƳƳǳƴƛǘȅΥ άIf reintegration is not community-based it 

ƛǎ ƴƻǘ ǊŜƛƴǘŜƎǊŀǘƛƻƴέ (Maruna, 2006 in Gerkin, 2012, p. 282). This is important, since reinte-

gration can be seen as one of the four defining values of restorative justice (Van Ness, 2002). 

Consequently, if reintegration is a defining element of restorative justice and reintegration 

ŎŀƴΩǘ ōŜ ŘƻƴŜ ǿƛǘƘƻǳǘ ǘƘŜ ŎƻƳƳǳƴƛǘȅ ƛƴǾƻƭǾŜƳŜƴǘΣ ǘƘŜ ŎƻƳƳǳƴƛǘȅ Ƙŀǎ ǘƻ ōŜ included in the 

restorative practices. This is also indicated by Van Ness, as one of the other defining values of 

restorative justice he mentions is inclusion: the complete involvement of victim, offender and 

community in restorative justice (Van Ness, 2002). 

 



29 
 

As a closing remark concerning this topic, we would like to discuss the suggestion that the medi-

ator (professional or volunteer) can be this needed community representative. Although there is no 

denying that the mediator is part of a community and his/her input can be of value to the restorative 

practice, the mediator is also constricted by his/her role. Since they are often trained to be neutral 

and their first concern is in guiding or facilitating the restorative practice, they cannot take on the 

position of the community fully (Gerkin, 2012). 

 

1.3.3. Diff icult ies & risks related to including the community  

The involvement of community in restorative justice may be necessary, at the same time it is not 

self-evident. McCold for example argues that the needs of the micro-community and those of the 

macro-community are so different they cannot be both met in one and the same restorative justice 

method. He argues for the participation of only the micro-community to restorative justice; the 

needs of the macro-community then could be met by the mere existence of restorative justice meth-

odologies and the cumulative restorative effects that are achieved in them (McCold, 2004a). 

 

Furthermore, involving community is not as easy as just giving community members the oppor-

tunity to be involved. It can be argued that on the one hand, when there is a serious crime, commu-

nity members might experience too much fear to participate, and on the other hand, they might not 

be motivated enough if the restorative justice practice only deals with a minor crime (Crawford, 

2002, p. 122). 

 

When the community actually is involved, there are still risks present related with their partici-

Ǉŀǘƛƻƴ όǎŜŜ tŀǾƭƛŎƘ нллмΣ нллпΣ нллрύΦ ¢ƘŜ ǘŜǊƳ άŎƻƳƳǳƴƛǘȅέ ƛƴ ƛǘǎŜƭŦ Ŏŀƭƭǎ ƻǳǘ ŀ ŎŜǊǘŀƛƴ ŎƻƴƴŜŎǘŜd-

ness, but does not take into account that communities are often formed historically and under politi-

cal influences. Involving the community then does not give back the conflict to the rightful owners; 

but rather means a recuperation of it by the state (Pavlich, 2005). 

 

 The term masks, according to Pavlich, internal conflict and power imbalance. Crawford and 

Clear support this, by arguing that the involvement of community in restorative justice appeals to a 

normative order, which comes forth out of the participants themselves (instead of from a hierar-

chical superior, the state). This however presupposes a consensus within the community about that 

normative order, and thus ignores possible internal conflicts or differences in values (Crawford & 

Clear, 2001). Crawford further argues that if there would be such a normative order present in com-

ƳǳƴƛǘƛŜǎΣ ƛǘ ƛǎ ƻŦǘŜƴ άŜȄŎƭǳǎƛǾŜ ŀƴŘ ǇŀǊƻŎƘƛŀƭ ώΧϐ ώŀƴŘϐ ŘƻƳƛƴŀǘŜŘ ŀƴŘ ŎƻƴǘǊƻƭƭŜŘ ōȅ ǇƻǿŜǊŦǳƭ ŜƭƛǘŜǎέ 
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(Crawford, 2002, p.110). The risk is thus that community itself can possibly overpower its individual 

members, like the victim and offender, and consequently ignore their needs and expectations. 

 

Furthermore, it is not unthinkable that communities are defined not by what connects them 

(their common interest or geographical context), but by what separates them from others. The risk is 

that by given a certain community a voice, instead of including the community, others ς who are 

already excluded ς are even more ignored and not given the opportunity to speak. In other words, 

there seems to be a risk that by wanting to be inclusive and to let the community participate, the 

result will actually become exclusive to some people as a result of the community that participates. A 

possible consequence is that some groups are (even) heard less; which can lead to xenophobia, rac-

ism, etc. (Pavlich, 2001).  

 

Moreover, Pavlich also mentions, and this is similar to what was mentioned above about putting 

too much strain on the community (Dickson-Gilmore & La Prairie, 2005), that a community might not 

be fit to deal with all forms of crime. He even warns that a community might ς in certain conditions, 

e.g. violence against women ς give legitimation for the violence.  

 

2. EXISTING CIRCLE MODELS AROUND THE WORLD 

As mentioned before, peacemaking circles are used in many different ways. Pranis states that 

circles have their use whenever two or more people have a difference in opinion or a person needs 

help, support or healing (Pranis, 2005). As such, circles are used in schools to deal with conflicts in 

classrooms, in the working world they are held between colleagues, during strikes and negotiations 

between the working staff and employers, etc. 

 

This means that peacemaking circles is a term that can be used to describe many different kinds 

of gatherings. Some authors try to create some structure in this plenitude of uses. Aertsen, for ex-

ample, states that peacemaking circles, seen from a restorative justice perspective, can be divided in 

two large groups: healing circles and sentencing circles (Aertsen, 2004). 

 

 

Stuart even goes further and describes four categories of circles (1996a): 

¶ Talking circles are used to clarify different opinions about a certain topic. The goal is not to 

ŀŎƘƛŜǾŜ ŎƻƴǎŜƴǎǳǎΣ ōǳǘ ǘƻ ŀŎƘƛŜǾŜ ŀ ƎǊŜŀǘŜǊ ǳƴŘŜǊǎǘŀƴŘƛƴƎ ƻŦ ŜŀŎƘ ƻǘƘŜǊΩǎ ǾƛŜǿǎ ŀƴŘ opin-

ions. 
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¶ Healing circles are held to support one or more people, who have gone through a painful ex-

perience (e.g. the victim of a crime). The goal here is on the one hand to share the pain, to 

give the support persons and community a better understanding of what the person in need 

of healing has gone through; on the other hand the goal is to let that person know that 

he/she is supported, that there are people who care for him/her. 

A similar circle can be held for the offender, but this is more often called a support circle. 

 

¶ Community sentencing circles are sentencing circles completely governed by the communi-

ty. In other words, after a conflict a circle meeting is held, with the goal of finding a solution 

for the conflict without an intervention of the judicial authorities. 

 

¶ Community court sentencing circles are sentencing circles where the judicial authorities are 

present. These circle meetings are held as an alternative for the traditional court hearing, of-

ǘŜƴ ŀŦǘŜǊ ǘƘŜ ƻŦŦŜƴŘŜǊ Ƙŀǎ ŀƭǊŜŀŘȅ ƎƛǾŜƴ ŀ άƎǳƛƭǘȅ ǇƭŜŀέΦ ¢ƘŜ ƧǳŘƎŜ Ƙŀǎ ǘƘŜ Ŧƛƴŀƭ ǿƻǊŘ ƛƴ ǘƘŜ 

decision of the sentence. 

 

Lƴ ŀŘŘƛǘƛƻƴΣ ŀ ǎǇŜŎƛŦƛŎ ŦƻǊƳ ƻŦ ŎƛǊŎƭŜǎΣ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ άwŜǎǘƻǊŀǘƛǾŜ /ƛǊŎƭŜǎέ Ƙŀǎ ōŜŜƴ ŘŜǾŜƭƻǇŜŘ ōȅ 

Dominic Barter in Brazil. These are used in the juvenile justice system, as well as for socially disadvan-

taged neighbourhoods or school conflicts and differ substantially from peacemaking circles as im-

ǇƭŜƳŜƴǘŜŘ ƛƴ ǘƘƛǎ Ǉƛƭƻǘ ǎǘǳŘȅΦ wŜǎǘƻǊŀǘƛǾŜ ŎƛǊŎƭŜǎ ŀǊŜ ōŀǎŜŘ ƻƴ wƻǎŜƴōŜǊƎΩǎ ŀǇǇǊƻŀŎƘ ǘƻ ƴƻƴ-violent 

communication, do not use a talking piece and apply a different circle methodology and decision-

making process. 

 

These categories are, as categories tend to be, useful for bringing some structure in the land-

scape, but they do not give a complete and full overview. Since PMC can be adapted to local needs, 

ŜŀŎƘ ǘƘŜƻǊŜǘƛŎŀƭ ǎǘǊǳŎǘǳǊŜ ƎƛǾŜƴ ǘƻ ta/ ƛƴ ƎŜƴŜǊŀƭ Ŏŀƴ ōŜ άƻǾŜǊǘŀƪŜƴέ ōȅ ǘƘŜ ŎƻƴŎǊŜǘŜ ǇǊŀŎǘƛŎŜΦ 9ǾŜƴ 

now, there are some examples to be found, which cannot be put nicely in one of the categories given 

by Stuart; e.g. circles that are held in prison between offender, victim and community to prepare for 

ǘƘŜ ǊŜƭŜŀǎŜ ƻŦ ǘƘŜ ŘŜǘŀƛƴŜŜ ό/ƻŀǘŜǎΣ ¦ƳōǊŜƛǘ ϧ ±ƻǎΣ нлллύΦ [ŀōŜƭƭƛƴƎ ǘƘƛǎ ŀǎ ŀ άǎǳǇǇƻǊǘ ŎƛǊŎƭŜ ŦƻǊ ǘƘŜ 

ƻŦŦŜƴŘŜǊέ ǿƻǳƭŘ ǎŜǊƛƻǳǎƭȅ ƴŜƎŀǘŜ ǘƘŜ ƛƳǇƻǊǘŀƴŎŜ ƻŦ ǎǳŎƘ ŀ ŎƛǊŎƭŜ ŦƻǊ ǘƘŜ ǾƛŎǘƛƳ ŀƴŘ ǘƘŜ ŎƻƳƳǳnity. 

 

The goal of this study is not to research or implement all these kinds of circles. We do however 

want to focus on the use of peacemaking circles when dealing with crime. Therefore, this limitative 

overview of circles around the world is restricted to those that deal with crime. 
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2.1. WHEN? WHAT CRIMES ARE DEALT WITH ? 

Since the goal of this research is to see whether peacemaking circles can be implemented in ju-

dicial cases in Europe, we will focus here in this concise overview on existing models of circles that 

are situated in criminal justice and where both offender and victim can be present. 

 

A common practice seems to be that it is the offender who applies for a circle (although it is not 

excluded that the victim or even the community can ask for a circle process). Sometimes it is the 

judge who suggests holding a circle. 

 

bƻǘ ŀƭƭ ŀǇǇƭƛŎŀǘƛƻƴǎ ŦƻǊ ŀ ŎƛǊŎƭŜ ŀǊŜ ŀŎŎŜǇǘŜŘΦ tǊŀƴƛǎ Ŝǘ ŀƭΦ Ǉƻƛƴǘ ƻǳǘ ǘƘŀǘ ǎƻƳŜǘƛƳŜǎ ŀ ά/ƻƳƳǳƴi-

ǘȅ WǳǎǘƛŎŜ ŎƻƳƳƛǘǘŜŜέ ŘŜŎƛŘŜǎ ƛŦ ǎƻƳŜƻƴŜ ƛǎ ŀŎŎŜǇǘŜŘ ƛƴǘƻ ǘƘŜ ŎƛǊŎƭŜ όнллоύΤ ŀǘ ƻǘƘŜǊ ǘƛƳes it is the 

judge who decides ς or even both, however, the judge has then the final word (Rieger, 2001). Who-

ever makes the decision if a circle can be held in a certain case, the prerequisites for acceptance in 

most communities are  (Rieger, 2001): 

¶ Acceptance of responsibility by the offender. 

¶ A plea of guilty by the offender. 

¶ A connection to the community. 

¶ A desire for rehabilitation. 

¶ Concrete steps towards rehabilitation. 

¶ Support within the community for the offender. 

 

In a court case in Canada, judge Fafard referred to seven criteria that could function as a guide 

when considering a sentencing circle (Dickson-Gilmore & La Prairie, 2005, p. 150): 

¶ The accused must agree to be referred to a sentencing circle. 

¶ The accused must have deep roots in the community in which the circle is held and from 

which the participants are drawn. 

¶ There are Elders or respected non-political community leaders willing to participate. 

¶ The victim is willing to participate and has been subjected to no coercion or pressure in 

so agreeing. 

¶ The court should try to check beforehand, as best it can whether the victim is subject to 

ōŀǘǘŜǊŜŘ ǿƻƳŜƴΩǎ ǎȅƴŘǊƻƳŜΦ LŦ ǎƘŜ ƛǎΣ ǘƘŜƴ ǎƘŜ ǎƘƻǳƭŘ ƘŀǾŜ counselling and be accom-

panied by a support team in the circle. 

¶ Disputed facts have been resolved in advance. 
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¶ The case is one in which a court would be willing to take a calculated risk and depart 

from the usual range of sentencing. 

 

Dickson-Gilmore & La Prairie mention that the criteria, as stipulated by judge Fafard, signify a 

shift: no longer is the offender the only one looked at (as he is the one that should participate sin-

cerely), but the community members are mentioned in the criteria too (2005). This shift follows the 

ǎǇƛǊƛǘ ƻŦ ǘƘŜ ta/Τ ǿƘƛŎƘ ƛƴ ƛǘǎ ƻǿƴ ƘƻƭŘǎ ŀ άǎƘƛŦǘ ƻŦ ǇŀǊŀŘƛƎƳέ ǘƻǿŀǊŘǎ Ƙƻǿ ǘƻ ŘŜal with crime. This 

shift means among others a shift from individual accountability ς as is present for example in the 

traditional justice system, that looks to prosecute the offender ς to an individual and collective ac-

countability (accountability of the offender, but also of the community) (Pranis et al., 2003). 

 

Furthermore, circles seem to be a very flexible instrument. If we for example focus on what 

types of crimes the circles are most adequate for, there does not seem to be much consensus. Ac-

cording to Morelli, circles seem to work best for: 

 Χ ŎƻƳǇƭŜȄ ŎŀǎŜǎ ǘƘŀǘ ŀǊŜ ƻǇŜƴ-ŜƴŘŜŘ ώΧϐΦ ¢ƘŜȅ ŀǊŜ ŀ ǾŜǊȅ ƎƻƻŘ ŎƘƻƛŎŜ ŦƻǊ ŎǊƛƳŜǎ ǿƛǘƘƛƴ ŀ 

community of people who know each other. (Morelli, s.d.) 

 

Additionally, Bazemore & Umbreit mention that, because of the needed time-investment for cir-

cles, circles should not be used for petty crime and first time offenders (2001). 

 

Besides this general statement, there are numerous practices described in literature. Each 

community that uses peacemaking circles tries to adapt them to the needs of their local community. 

Therefore, we limit ourselves in what follows, to a non-exhaustive and concise overview of existing 

practices. 

 

2.2. CIRCLES AROUND THE WORLD 

/ŀƴŀŘŀ Ŏŀƴ ōŜ ǎŜŜƴ ŀǎ ǘƘŜ άōƛǊǘƘ ǇƭŀŎŜέ ƻŦ ǇŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜǎΣ ƛƴ ǘƘŜ ǎŀƳŜ way as family group 

conferencing has its roots in New-Zealand. 

 

Peacemaking circles have been used for a long time by first-Nation members in dealing with 

conflict. Judge Barry Stuart pioneered the use of peacemaking circles for public processes in 1991 in 

the case R. vs. Moses (Stuart, 1992). He had to make a decision about the sentence in this case and 

doubted that the prison sentence the prosecutor ς who was, just as himself, a complete stranger to 

not only the victim and the offender, but to the entire community ς asked for was truly what the 
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community needed or was even asking for. Moreover, the offender had a long history of crimes 

committed and jail sentences served, to no avail. Instead of simply giving the legal answer to the 

crime, Judge Stuart decided to involve the community in the sentencing process. This was the first 

step to a wider use of circle sentencing in the official judicial system; however, at first the circle sen-

tencing was primarily used for aboriginal offenders. Although the verdict in this case has led to the 

more wide-spread use of sentencing circles, it also received critique, calling the process and verdict 

άƴŀƠǾŜέ ό5ǳƘŀƛƳŜΣ нлмлύΦ 

 

Mark Wedge, a Tlingit circle keeper from Tagish, Yukon Territories, Canada, has practiced circle-

keeping in land claims negotiations, circle sentencing and dispute resolution in communities and 

corporate organisations for more than 20 years in Canada and the US. Circles have spread from the 

Yukon Territories to Minnesota, Alaska, and Massachusetts. They are used not only in minor juvenile 

misdemeanour cases, but also in serious felonies, including domestic violence cases, for offenders 

with long criminal histories (Rieger, 2001).  

 

An important added value of circle sentencing, as viewed by some judges, is the possibility of 

preventing new crimes, when the relation between victim and offender continues (whereas the for-

mal justice system lacks tools to prevent new crimes in that situation) (Belknap & McDonald, 2010). 

  

Although sentencing and peacemaking circles are used in the whole of Canada, there are still lo-

cal differences. As an example, we will sketch two different uses of peacemaking circles in Canada. 

We also mention briefly two uses of peacemaking circles outside of Canada: one in Australia and one 

in the United States. 

 

2.2.1. Hollow Water, Manitoba, Canada  

Hollow Water is a community in Canada, where a large number of sexual abuse cases were re-

ǇƻǊǘŜŘ ƛƴ ǘƘŜ ƭŀǘŜ мфулΩǎΦ ¢ƘŜ ŎƻƳƳǳƴƛǘȅ ŘŜǾŜƭƻǇŜŘ ŀ ǇǊƻƎǊŀƳme (Community Holistic Circle Heal-

ing ς CHCH) to deal with this; although the circle meetings done in the CHCH-programme were not 

limited to only sexual abuse cases (Johnson, 2010). 

 

Offenders got the opportunity to participate in the CHCH-program and, if they agreed, took part 

in four circle meetings over the course of several months. In the last circle meeting, which was a sen-

tencing circle, the victim, support persons of the victim and offender, social workers, judicial authori-
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ties, etc. participated. In short, everyone from the community that felt hurt by the abuse could par-

ticipate (Johnson, 2010). 

 

The CHCH-program can be seen as successful, both on the basis of objective results (e.g. a lower 

recidivism rate) as on the basis of the example-function it played. However, the use of circle meet-

ings in the program has ended after almost a decade, as a cause of some negative factors (budget 

cuts, worsened relationships with the traditional justice system, etc.) (Johnson, 2010). 

 

2.2.2. Yukon, Canada 

{ŜǾŜǊŀƭ ŎƻƳƳǳƴƛǘƛŜǎ ƛƴ /ŀƴŀŘŀ ƘŀǾŜ ŀŘƻǇǘŜŘ ǘƘŜ ǳǎŜ ƻŦ άǎŜƴǘŜƴŎƛƴƎ ŎƛǊŎƭŜǎέ ǎƛƴŎŜ мффм ŀƴŘ ŀƭt-

hough they each follow the same characteristics, there can also be differences found in how the cir-

cles are used in each community (Stuart, 1996 in Johnson, 2010). Still according to Stuart, the circles 

deal with all kind of offences, ranging from underage drinking to manslaughter (1996 in Johnson, 

2010). However, according to Lilles, circle sentencing is not often used for minor charges, as the pro-

cess is intrusive, lengthy and requires significant commitment from all participants. They have been 

used for both adult and youth offenders (Lilles, 2001). 

 

Circles can be applied before arrest, after arrest but before conviction, post-conviction sentenc-

ing and after probation violation (Rieger, 2001). Offenders can apply to a Community Justice Commit-

tee when they want to participate at a circle; one of the requirements that are set out is that they 

admit the offence (Johnson, 2010). 

 

As the CHCH-program, circle sentencing in the Yukon territories can be seen as successful when 

looking at objective results, such as recidivism. When comparing the number of offences committed 

by offenders who went through circle sentencing before and after the circle procedure, a decrease 

by 86 percent was found (Restorative Justice Programs in Minnesota, 2001). Moreover, Stuart men-

tions several other beneficial outcomes of circle sentencing, such as rebuilding a sense of communi-

ty, preventing crime, etc. (1996, in Johnson, 2010). 

 

2.2.3. New South Wales, Australia  

In Australia circle sentencing is mainly used for aboriginal offenders. Their use fits in the restora-

tive justice movement in Australia, which is promoted by among others John Braithwaite. His theory 

ƻŦ άǊŜƛƴǘŜƎǊŀǘƛǾŜ ǎƘŀƳƛƴƎέ Ƙŀǎ ǎǇŀǿƴŜŘ ŀ ǿƛŘŜ ǊŀƴƎŜ ƻŦ ǇƻƭƛŎƛŜǎ ŀǎ ǇŀǊǘ ƻŦ ŀ Ǝƭƻōŀƭ ǎƻŎƛŀƭ ƳƻǾŜƳŜƴǘ 



36 
 

ŦƻǊ άǊŜǎǘƻǊŀǘƛǾŜ ƧǳǎǘƛŎŜΦέ hŦŦŜƴŎŜǎ ŎƻƳƳƻƴƭȅ ǊŜŘƛǊŜŎǘŜŘ ǘƻ ŀ ŎƛǊŎƭŜ ŀǊŜ ŎƻƳƳƻƴ ŀǎǎŀǳƭǘΣ ǳƴƭƛŎŜƴǎŜŘ 

driving, breaching an apprehended violence order (Fitzgerald, 2008). 

 

2.2.4. St. Paul, Minnesota, United States  

In the US Kay Pranis has been a national leader in restorative justice and peacemaking circles are 

her specialty. As an employee of the Minnesota Department of Corrections from 1994 to 2003 she 

was a Restorative Justice Planner and increased its deployment.  

 

Nowadays, peacemaking circles are applied most commonly in juvenile justice with the most 

rapidly growing use in the US as so-called transition circles to facilitate re-entry after institutionaliza-

tion (e.g. arrest, detention or youth home), but also within facilities or youth centres for dealing with 

internal conflicts. For adult offenders, circles are also used in a wide variety of cases (Coates, Um-

breit, Vos, 2000).  

 

In St. Paul, Minnesota, cases referred to circles are typically misdemeanours, pre-charge con-

flicts, referred by the police with juvenile offenders. Often this is done before any type of official 

charge; consequently, circles here are mostly used as a diversion from court or criminal justice pro-

ceedings in general. Yet the added value of circles was also seen in criminal cases where the offender 

admits guilt, but shows no remorse (Coates, Umbreit & Vos, 2000). 

 

2.3. SUMMARY 

Peacemaking circles is a broad term for different kinds of circles. The one that seems to be dis-

cussed the most in literature is the sentencing circle. These are used in a variety of crimes, varying 

from misdemeanour crimes to serious offences (even murder). Sometimes sentencing circles are 

used as a diversion from court, at other times they are advisory circles for judges, and they can even 

be an alternative for a court hearing with an actual sentence being pronounced ς with the approval 

of a judge (thus the result of the circle is still a criminal record, etc.) (Lilles, 2002). 

 

The possible restrictions of peacemaking circles are not related to the content of the conflict, 

but rather to the person of the victim and offender: does the offender accept responsibility? Is 

he/she surrounded by community? Does he/she sincerely want to participate to a peacemaking cir-

cle? 

More importantly, there does not seem to be one legitimate form of peacemaking circles. As 

many authors have mentioned, the circles ς whether they are called peacemaking, sentencing, or 
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otherwise ς are often tailored to the concrete needs of the community it is being practiced in 

(Bazemore & Umbreit, 2001; Stuart, 1995 in Dickson-Gilmore & La Prairie, 2005). In that sense, there 

is no need to focus too much on an existing use of circles; or at least no more than to serve as an 

inspiration to find a way of creating circles that are tailored to the West European setting. 

 

 

3. EVALUATIONS OF PEACEMAKING CIRCLES 

The scientific evaluation of restorative justice approaches has been trailing behind rapid devel-

opments regarding their practical application.  This claim is particularly true if we were limiting the 

focus on peacemaking or sentencing circles as their use within the criminal justice system started 

about 20 years ago.  In search for evaluation studies of circles one observation immediately comes to 

mind: This field still is in its infancy and thus research findings are still scarce or scattered at best and 

if available at all they are based on rather heterogeneous approaches to evaluation ranging from 

narrative reports to few systematic reviews. For this reason, the following review also includes the 

most important studies of restorative justice in general and is not limited to peacemaking circles 

exclusively.   

 

Various literature reviews on studies of restorative justice approaches have summarized the ex-

isting body of research in a narrative format (Marshall, 1999, Braithwaite, 1999 and 2002; Latimer & 

Kleinknecht, 2000; Coates, Umbreit & Vos, 2003). What have we gained from these? According to 

Latimer, Dowden & Muise (2005) their ratheǊ άǉǳŀƭƛǘŀǘƛǾŜέ ǘŀƪŜ ƻƴ ǎǳƳƳŀǊƛǎing the existing evi-

ŘŜƴŎŜ Ƴŀȅ Ŧŀƛƭ ǘƻ άƻōƧŜŎǘƛǾŜƭȅ analyse ǘƘŜ ŀǾŀƛƭŀōƭŜ Řŀǘŀ ŀƴŘ ŘǊŀǿ ǘƘŜ ŀǇǇǊƻǇǊƛŀǘŜ ŎƻƴŎƭǳǎƛƻƴǎΦέ ¦p-

on closer examination, these reviews may not be objective in terms of having a neutral attitude 

ŀōƻǳǘ ǊŜǎǘƻǊŀǘƛǾŜ ƧǳǎǘƛŎŜΣ ōǳǘ ŘƻƴΩǘ ŎƭŀƛƳ ǘƻ ōŜ ŜƛǘƘŜǊΦ hƴ ǘƘŜ ŎƻƴǘǊŀǊȅΣ Ƴƻǎǘ ƻŦ ǘƘŜǎŜ ŀǳǘƘƻǊǎ ƻǇŜnly 

endorse restorative justice and seem likely to see a need for spreading the knowledge about it as 

well as educating the public about some of its benefits. In our view, this nevertheless does not imply 

a lack of objectivity regarding their ability to screen the available evidence for positive as well as neg-

ative findings. After all, these are scientific reviews and even proponents of RJ would not ignore or 

ŘƻǿƴǇƭŀȅ ƴŜƎŀǘƛǾŜ ŦƛƴŘƛƴƎǎΦ IƻǿŜǾŜǊΣ ŀǎ ƻǇǇƻǎŜŘ ǘƻ ǘǊŜŀǘƳŜƴǘ ǇǊƻƎǊŀƳƳŜǎ ǿƛǘƘ άƳƛȄŜŘ ŜŦŦŜŎǘǎέΣ 

that ǎŜŜƳ ǉǳŜǎǘƛƻƴŀōƭŜ ōŜŎŀǳǎŜ άƳƛȄŜŘέ ŎƻǳƭŘ ƳŜŀƴ ǘƘŜȅ ƛƴŎǊŜŀǎŜ ǊŜŎƛŘƛǾƛǎƳ ƻǊ ŀǊŜ ŜǾŜƴ ƘŀǊƳŦǳƭ 

for some of their participants, such negative impacts of RJ processes can be ruled out at this point. 
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First and foremost, evaluation studies have established beyond doubt that restorative ap-

proaches have no negative effects on recidivism. Although some evaluations conclude that VOM and 

conferencing have no significant impact on re-offending (Hayes, 2005) or results are mixed at best 

(Braithwaite 1999).  Several more recent large scale evaluation studies conducted of victim-offender 

mediation and conferencing revealed more promising findings (Strang & Sherman, 2004, 2007; Lati-

mer, Dowden & Muise, 2005; Hayes, 2007; Shapland et al., 2011).  

 

Concerns, that face-to-face encounters between victims and their offenders bear risks of re-

victimization have also been muted by the countless positive reactions of victims to restorative jus-

tice approaches to crime (regarding victim satisfaction, see for example: Strang, 2003; Sherman & 

Strang, 2007, pp. 62 et sq.; Latimer, Dowden & Muise, 2005; Umbreit, Vos & Coates, 2006). 

 

According to Bazemore & Elis (2007), many studies have found evidence for some positive ef-

fects of restorative justice approaches to crime on different levels and they refer to the following 

publications supporting this claim: Bonta et al. (2002); Braithwaite (2002); Sherman (2003) and Hayes 

(2007). Other studies found equal or even stronger impacts of restorative programmes compared to 

many treatment programmes (Umbreit, 1999; Sherman, 2007) (Bazemore and Ellis, 2007, p. 397). 

 

Altogether, it would not be appropriate anyway, to compare the sophisticated level of pro-

gramme evaluations in the field of community corrections as it has been accumulated over the past 

three to four decades with the still rather recent research efforts in the young field of restorative 

justice. It is the very nature of beginnings that the pioneers themselves are taking stock and starting 

to gather evidence of their work. Independent research studies from an outside perspective come 

into play at a later point of more widespread implementation. Hopefully this will happen in the near 

future as it is certainly a necessity and highly relevant.   

 

Nevertheless, it should be pointed out, that restorative justice differs substantially from criminal 

justice programming and has at its very core the belief that a substantially different, more human  

ǘŀƪŜ ƻƴ άƧǳǎǘƛŎŜέ ƛǎ ǇƻǎǎƛōƭŜ ŀƴŘ ƳǳŎƘ ƴŜŜŘŜŘΤ ŀƴ ŀǇǇǊƻŀŎƘ ǘƘŀǘ ǘŀƪŜǎ ǇŜƻǇƭŜΩǎ ƴŜŜŘǎ ƛƴǘƻ ŀŎŎƻǳƴǘ 

instead of being overly focused with sanctioning their wrongdoing for means of deterrence.  Thus, a 

narrow evaluation focus on programme effectiveness as a reduction of recidivism misses the mark in 

case of restorative justice responses to crime.  

 

Moreover, applying this narrow focus only puts the offender at the centre of attention yet again 

by making their behaviour and its change the highest priority. Restorative justice on the other hand, 
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puts victims of crime at the forefront, their needs and the resulting obligations of offenders and 

communities, as well as repairing the harmed relationships between them and their communities. 

Thus neutral findings regarding offender recidivism after participation in some form of restorative 

justice process still leaves plenty of room for normative justifications of restorative justice and its 

benefits, such as victim satisfaction (Bazemore & Elis, 2007, p. 397). 

 

Evaluations of the successfulness of restorative justice programmes need to consider all of these 

dimensions as well as their interconnectedness. Moreover, it is the very nature of these dimensions 

that they are highly subjective and objective data for their evaluation are therefore more difficult to 

obtain than measures of behavioural change such as recidivism.  

 

A Canadian meta-analysis of Latimer, Dowden & Muise (2005) stands out in this respect. They 

provide an empirical synthesis of existing studies on the effectiveness of restorative justice practices 

and therefore a valuable systematic summary of the state of the art of evaluation in this field. At the 

same time however, they point out important methodological challenges for evaluating RJ approach-

es of any kind that have not yet been tackled.  

 

Studies included compared restorative justice programmes to traditional (non-restorative) crim-

inal justice interventions. The authors selected the following outcomes to assess their effectiveness: 

(1) Victim and (2) offender satisfaction, (3) restitution compliance, and (4) recidivism. In general, 

restorative justice approaches were found to be more effective regarding these outcomes. According 

ǘƻ ǘƘŜ ŀǳǘƘƻǊǎ ƘƻǿŜǾŜǊΣ ǘƘŜǎŜ ǇƻǎƛǘƛǾŜ ŦƛƴŘƛƴƎǎ ŀǊŜ ǘŜƳǇŜǊŜŘ ōȅ ŀ άǎŜƭŦ-selection bias evident in con-

ǘǊƻƭƭŜŘ ƻǳǘŎƻƳŜ ǎǘǳŘƛŜǎ ƻƴ ǊŜǎǘƻǊŀǘƛǾŜ ƧǳǎǘƛŎŜ ǇǊƻƎǊŀƳǎΦέ όibid, p. 138). This self-selection is due to 

the fact that participation in a restorative justice program is voluntary and offenders who chose to 

take part (treatment group) are likely to be more motivated than others (in the control group). For 

this reason, it cannot be ruled out that their higher motivation also impacts their programme out-

comes as listed above. In other words, the positive effects cannot exclusively be attributed to pro-

gramme participation. Hence, the question remains open, how evaluative research of RJ can or 

should be conducted appropriately.  

 

Regarding circles, the task of evaluating is even more challenging. According to Stuart another 

additional evaluation dimension comes into play when assessing circles. From his standpoint, the 

success of sentencing circles cannot be measured only based on such aspects as costs or recidivism, 

ǎƛƴŎŜ ǘƘŜ Ǝƻŀƭǎ ƻŦ ŎƛǊŎƭŜǎ ŀǊŜ ƴƻǘ ƻƴƭȅ ǘƻ ŎƘŀƴƎŜ ǘƘŜ ƻŦŦŜƴŘŜǊΩǎ ōŜƘŀǾƛƻǳǊΣ ōǳǘ ǘƻ ŀƭǎƻ ŎƘŀƴƎŜ ǘƘŜ 

community (Stuart, 1999 in Aertsen, 2004). This goal seems even more challenging to evaluate than 
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victim or offender satisfaction due to its complexity; communities persist of individuals, groups and 

their relationships to each other which are changing in time, place and quality continuously and at-

tempting to measure effects circles may or may not have on these changes or along with them will 

not be a simple task.  

 

However these issues will get resolved eventually, so far there is little to be found regarding 

evaluation of circle success or effects, whether regarding the attitudes and satisfaction of victims or 

other circle participants, objective findings concerning recidivism after participation, or concerning 

ǘƘŜ ƳǳŎƘ ŎƭŀƛƳŜŘ άŎƻƳƳǳƴƛǘȅ ōǳƛƭŘƛƴƎέ ŜŦŦŜŎǘǎ ƻŦ ŎƛǊŎƭŜǎΦ ¢Ƙƛǎ ƭŀŎƪ ƻŦ ŜǾƛŘŜƴŎŜ Ƴŀȅ ŀƭǎƻ ōŜ ŎŀǳǎŜŘ 

by the fact that practical applications of circles are oftentimes embedded in broader community pro-

grammes and a variety of measures, be it combined or independently applied, that are undertaken in 

response to crime. Thus, disentangling the effects of circles alone in order to evaluate their sole im-

pact will most likely remain a challenge for future studies to face. 

 

There are some (limited) findings available however and we will provide a brief summary in the 

following: 

 

An Australian research study, as described by Fitzgerald, examined whether people who partici-

pated in circle sentencing (1) show a reduction in the frequency of their offending, (2) take longer to 

reoffend and/or (3) reduce the seriousness of their offending. This was tested based on an experi-

mental design comparing a test and control group. There was no effect of the participation in circle 

sentencing in comparison to traditional court proceedings on any of the outcomes listed above: both 

groups reduced their re-offending similarly (Fitzgerald, 2008). The researchers also point to two ear-

lier evaluations done by Potas, Smart, Brignell, Thomas & Lawrie (2003) and Harris (2006) that found 

an effect from circle sentencing on the recidivism rate of offenders: it was lower than the one of of-

fenders who appeared for a traditional court hearing. However, both these researches have been 

criticized by Fitzgerald for a number of methodological flaws (no control group, evaluation period 

was too short, the wrong recidivism rates were used to compare outcomes, etc. and their findings 

seem questionable for these reasons. 

 

Several evaluations are available for the community of Hollow Water in the Canadian province 

of Manitoba, where circles were used in the Community Holistic Circle Healing Programme, in short 

CHCHP, to tackle high levels of sexual abuse, as well as alcohol and drug abuse. Couture et al. detect-

ed a lower recidivism rate of CHCHP participants compared to the rest of the country. In general, the 

whole CHCH-program was evaluated positively: a healthier community was found with a higher con-
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fidence in the judicial system among other findings (Couture et al., 2001, cited in Johnson, p. 11). This 

positive result regarding recidivism was confirmed by an evaluation of the Native Counselling Service 

of Alberta, who found in their study of Hollow Water that only two participants (over a 10-year peri-

od) re-offended (see Umbreit, Vos & Coates, 2006, p. 11). According to the authors, early preliminary 

evaluation efforts had already provided optimistic insights regarding circle benefits cited by partici-

Ǉŀƴǘǎ ǎǳŎƘ ŀǎ άƘŀǾƛƴƎ ŀ ǾƻƛŎŜ ŀƴŘ ŀ ǎǘŀƪŜ ƛƴ ƧǳǎǘƛŎŜ ƻǳǘŎƻƳŜǎΣ Ƴǳǘǳŀƭ ǊŜǎǇŜŎǘΣ ŀƴŘ ǊŜƴŜǿŜŘ ŎƻƳƳu-

ƴƛǘȅκŎǳƭǘǳǊŀƭ ǇǊƛŘŜΦέ IƻǿŜǾŜǊΣ ǘƘŜǎŜ ǿŜǊŜ ǘŜƳǇŜǊŜŘ ōȅ ǎŜǾŜǊŀƭ ŎǊƛǘƛŎŀƭ Ǉƻƛƴǘǎ ǊŀƛǎŜŘ ōȅ ƻǘƘŜǊ ǇŀǊǘƛŎi-

Ǉŀƴǘǎ ǎǳŎƘ ŀǎΥ άΦΦΦƭŀŎƪ ƻŦ ǇǊƛǾŀŎȅΣ ŘƛŦŦiculty of working with family and close friends, embarrassment, 

ǳƴǇǊƻŦŜǎǎƛƻƴŀƭƛǎƳΣ ŀƴŘ ǊŜƭƛƎƛƻǳǎ ŎƻƴŦƭƛŎǘΦέ ό¦ƳōǊŜƛǘΣ ±ƻǎ ϧ /ƻŀǘŜǎΣ нллсΣ ǇΦ рύΦ  

 

The Healing/Sentencing Circles Program of Whitehorse, in the Yukon Territory of Canada re-

ǇƻǊǘŜŘ άǾŜǊȅ ƘƛƎƘέ ƭevels of victim satisfaction (Matthews and Larkin, 1999). The authors also men-

tion an evaluation of recidivism rates of the Program at Whitehorse conducted by an external con-

sultant. Among 65 participants of the program the rate of re-offending was lowered by 80% (Mat-

thews and Larkin, 1999 as cited by Umbreit, Vos & Coates, 2006, p. 11). 

 

A rather comprehensive process evaluation of the Peacemaking Circles Pilot Project for juvenile 

offenders in two communities in Toronto Canada, St. James Town and Regent Park was conducted 

by Peacebuilders International Inc. This research has also been able to document high levels of satis-

faction among project participants: the pilot project not only improved their relationships with their 

families and peers but also their connectedness to the community (Peacebuilders International, 

2006). 

 

An explorative study on one of the first efforts of implementing Peacemaking circles in the US, 

the South Saint Paul Initiative of Minnesota, was conducted by Coates, Umbreit and Vos (2003). 

They concluded that peacemaking circles are effective in many respects: holding offenders accounta-

ble, assisting victims, and fostering a sense of connectedness among those affected by crime within 

the community. In sum, circles were perceived as fair by offenders and their families (ibid., p. 271), 

all participants liked the way circles connected them to others (ibid, p.271), and even participants 

ǿƘƻ ǿŜǊŜ ǊŜƭǳŎǘŀƴǘ ŀǘ ŦƛǊǎǘ άǿƻǳƭŘ ǊŜŎƻƳƳŜƴŘ ǘƘŜ ŎƛǊŎƭŜ ǇǊƻŎŜǎǎ ǘƻ ŦǊƛŜƴŘǎ ǿƘƻ ŦƻǳƴŘ ǘƘŜƳǎŜƭǾŜǎ ƛƴ 

similar circumstancesέ (ibid., p. 272). 

 

After this pioneer project, circles have spread across the US from Minnesota to Wisconsin, New 

York, and Alabama. Minnesota and Montana apply circles in several counties and even mention cir-

cles and their use explicitly in their state statutes although embedded in general restorative justice 
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programmes (Juvenile Petty Offenders, 2009; Office of Restorative Justice, 2009 as cited by Johnson, 

2011, p. 29).  

 

/ƛǊŎƭŜǎ ŀƭǎƻ άǘǊŀǾŜƭƭŜŘέ ŀǎ ŦŀǊ ŀǎ Alaska where they have been implemented since 1999 by the 

ŦŜŘŜǊŀƭƭȅ ǊŜŎƻƎƴƛȊŜŘ ǘǊƛōŜ ƻŦ YŀƪŜ ŀǎ άIŜŀƭƛƴƎ IŜŀǊǘ /ƻǳƴŎƛƭǎ ŀƴŘ /ƛǊŎƭŜ tŜŀŎŜƳŀƪƛƴƎέ όIƻƴƻǊƛƴƎ 

Nations, 2003, p. 5). Their success was applauded by a Harvard Study on American Indian Economic 

Development providing very promising results in terms of participant satisfaction and recidivism re-

ductions (Honoring Nations, 2003, p. 10). 

 

Another Canadian approach to Restorative Justice are Circles of Support and Accountability, 

COSA which were first initiated in Hamilton, Ontario in the mid-90s and are now in place all over 

Canada. They differ substantially from sentencing or peacemaking circles as they have an explicit 

focus on sex offenders and their re-integration in society. However, since they are gaining more and 

more importance and are being applied beyond Canada, in several states of the US (including Minne-

sota), and in the UK, with more and more countries becoming interested, we decided to include  

them in this review. Evaluation results for COSA participants showed substantially lower recidivism 

rates compared to matched control groups not only for  sexual  but also for violent re-offending (Wil-

son, et al. (2007, 2009).  

 

In Hawaii restorative circles have been implemented as an integral method for re-entry planning 

since 2005 (Walker & Greening, 2010, 2013). Facilitators combined circle methodology with the lan-

ƎǳŀƎŜ ƻŦ ά{ƻƭǳǘƛƻƴ-Focused-Brief-¢ƘŜǊŀǇȅΣ {C.¢έ όŘŜ {ƘŀȊŜǊΣ мффпύΦ9 Given these methodological 

differences they are referred to as Huikahi Circles to distinguish them from other circle models. Out-

comes of 52 Huikahi Circles measured with follow-up surveys provided very optimistic and positive 

findings. All participants10 ǊŜƎŀǊŘŜŘ ŎƛǊŎƭŜ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ŀǎ ŀ άǾŜǊȅ ǇƻǎƛǘƛǾŜέ ƻǊ άǇƻǎƛǘƛǾŜέ ŜȄǇŜǊƛŜƴŎŜΦ 

In addition, all but 3  of 169 ƛƴƳŀǘŜ ǎǳǇǇƻǊǘŜǊǎ ǊŜŦŜǊǊŜŘ ǘƻ ŀǎ άƭƻǾŜŘ ƻƴŜǎέ ŦŜƭǘ άǾŜǊȅ ǇƻǎƛǘƛǾŜƭȅέ ƻǊ 

άǇƻǎƛǘƛǾŜέ ǊŜƎŀǊŘƛƴƎ ǘƘŜƛǊ ƻǿƴ ŦƻǊƎƛǾŜƴŜǎǎ ŀƴŘ ŀƭƭ ōǳǘ р ƻŦ ǘƘŜǎŜ ǎǳǇǇƻǊǘŜǊǎ ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ ǘƘŜ 

Huikahi Circle helped them reconcile with the inmate. Although the sample is too small to draw real-

ƛǎǘƛŎ ŎƻƴŎƭǳǎƛƻƴǎ ǊŜƎŀǊŘƛƴƎ ǘƘŜ /ƛǊŎƭŜΩǎ ǊŜŎƛŘƛǾƛǎƳ ǇǊŜǾŜƴǘƛƻƴ ŎŀǇŀŎƛǘƛŜǎΣ ŀƴŘ ǘƘŜ ŀǳǘƘƻǊǎ ŀŎƪƴƻǿƭŜŘƎŜ 

this, they do point out that the numbers look promising in this respect: For example, a total of 23 

                                                           

 

9
 SFBT is acknowledged by the OJJDP (Office of Juvenile Justice and Delinquency Prevention) as a promising 

evidence-based intervention (OJJDP, 2009).  
10

 According to Walker and Greening (2010), there were 280 participants (family, friends, prison 
staff/counsellors, and incarcerated persons) involved altogether. 



43 
 

people who participated in Huikahi Circles have stayed out of prison for two years or more. Unfortu-

nately, there is no comparison group available to assess this ratio appropriately. 

 

In sum, evaluations look promising at this stage. However, there is still a long way to go and 

more implementation and evaluation necessary before we can draw sound conclusions regarding the 

evidence base. Particularly, outcome evaluations require more sophisticated designs that take into 

account the risk and motivation levels of RJ participants, to name the least, in order of making realis-

tic comparisons with comparison groups. Given that participation in RJ programmes is voluntary, 

conventional approaches to evaluation such as randomized controlled trials are inappropriate since 

they would require imposed assignments to either RJ programming or the control group. Moreover, 

important questions regarding the aspects or dimensions of RJ that are contributing to such positive 

outcomes as victim satisfaction, offender restoration or reduced recidivism remain unanswered. 

Which elements are indeed restorative, which counterproductive or simply neutral? These evalua-

tion dimensions are not simply relevant for informing decision makers about the Pros and Cons of RJ 

programming but are also much needed in order to deepen our undeǊǎǘŀƴŘƛƴƎ ƻŦ ǾƛŎǘƛƳǎΩ ƴŜŜŘǎΦ 

 

Furthermore, circle meetings are not without risks. Rieger, for example, pointed out that circle 

processes may perpetuate the cycle of power and domination that results in victims in the first place. 

According to Rieger, circles do not necessarily mitigate these power relations: the circle itself might 

not give adequate strength to the victim to speak openly (Rieger, 2001). However, several methodo-

logical circle aspects such as using a talking piece and consensus-based decision making are geared 

exactly towards these problems by aiming to empower everyone and giving every single participant 

equal rights and opportunities to speak. 11 Other critical viewpoints from participants drawn from the 

existing literature were dissatisfactiƻƴ ǿƛǘƘ ǘƘŜ ƭŜƴƎǘƘ ƻŦ ǘƛƳŜ ŎƛǊŎƭŜ ǇǊƻŎŜǎǎŜǎ ǊŜǉǳƛǊŜŘΣ άǘƻƻ ƳǳŎƘ 

ǘŀƭƪƛƴƎΣέ ŀƴŘ having problems in remembering what was being said or what one wanted to contrib-

ute due to the slow pacing of the circle dialogue. We would argue that circles aim at exactly that, 

slowing down communication with the goal of taking more time to process what others say, reflect-

ing upon our own thoughts and reactions, keeping emotional raptures at bay and preventing escala-

tions. Considering that there are rather sensitive issues and emotional wounds discussed these pre-

cautions seems well in place; while there may be situations or participants where these precautions 

are not required or may be perceived as objectionable they are still not disposable. 

                                                           

 

11
 Other, more theoretical risks of circles, and specifically the involvement of community in them, have been 

discussed in 2.1.3. 
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4. CONCLUSION 

In this chapter we made the attempt of defining restorative justice, peacemaking circles and 

community. We have noted that community involvement is a fundamental aspect of restorative jus-

tice, but that most restorative justice practices currently applied only involve a small part of this 

community (if any), namely the community of care. Therefore, we argue that the introduction of 

peacemaking circles in the European context, which relies heavily on the inclusion of the community, 

is a necessity. 

 

However, the involvement of community is not a simple endeavour. Not only does there not 

ǎŜŜƳ ǘƻ ōŜ ŀ ŎƻƴǎŜƴǎǳǎ ƻƴ ǿƘŀǘ άŎƻƳƳǳƴƛǘȅέ ǊŜŀƭƭȅ ƳŜŀƴǎ ƻǊ ƛǎΣ ōǳǘ ƛǘǎ ƛƴǾƻƭǾŜƳŜƴǘ ƛǘǎŜƭŦ ƛǎ ŀƭǎƻ ƴƻǘ 

without difficulties and risks. 

 

We defined community in this research study based upon the crime that happens. On the one 

hand you have the micro-community, which is affected by that specific crime. This includes the per-

ǎƻƴǎ ǿƘƻ ƘŀǾŜ ŀ ƳŜŀƴƛƴƎŦǳƭ ŀƴŘ ǇŜǊǎƻƴŀƭ ǊŜƭŀǘƛƻƴǎƘƛǇ ǿƛǘƘ ǘƘŜ ƻŦŦŜƴŘŜǊ ŀƴŘ ǾƛŎǘƛƳ όǘƘŜ άŎƻƳƳǳƴƛǘȅ 

ƻŦ ŎŀǊŜέύ ŀƴŘ ǘƘŜ ǇŜǊǎƻƴǎ ƭƛǾƛƴƎ ƛn the geographical area as the offender, victim or the place of the 

ŎǊƛƳŜ όάƎŜƻƎǊŀǇƘƛŎŀƭ ŎƻƳƳǳƴƛǘȅέύΦ CǳǊǘƘŜǊΣ ǘƘŜǊŜ ƛǎ ǘƘŜ ƳŀŎǊƻ-community, consisting out of people 

who are not harmed by that specific offense, but can be harmed by the cumulative effect of crime. 

 

The challenges of involving this community in restorative justice lie on the one hand in the lim-

ited motivation of the community. Do they want to be involved? And if they do, do they participate 

to further the restorative justice process, or do they bring in (undisclosed) conflict from the commu-

nity about values and visions on crime? On the other hand, the question is also if everyone is allowed 

to participate, or if the community itself excludes some people from joining? Furthermore, do the 

people that participate have the capacity to deal with the content of the circle and the outcomes? 

 

These are just some of the concerns we should take into account when implementing peace-

making circles. Moreover, we will have to find a way to implement peacemaking circles, suited for 

the European context, since there is no exact formula for practising peacemaking. Instead, there is 

only a blueprint, consisting of an inner and outer framework, which needs to be adapted to the 

needs of the respective community. 
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CHAPTER 3:  FRAMEWORK OF CIRCLES 

Since peacemaking circles are not yet used in a European context, the implementation of them 

ƛǎΣ ƭŜƎŀƭƭȅ ǎǇŜŀƪƛƴƎΣ άŀ ǎƘƻǘ ƛƴ ǘƘŜ ŘŀǊƪέΦ IƻǿŜǾŜǊΣ ǘƘŜǊŜ ƛǎ ǎƻƳŜ ŜȄƛǎǘƛƴƎ ƭŜƎƛǎƭŀǘƛƻƴ ŎƻƴŎŜǊƴƛƴƎ ƻǘƘŜǊ 

forms of restorative justice, mostly victim-offender mediation and conferencing, both on a European 

and national level. These different types of regulation can be used as a guiding light to help point the 

implementation of peacemaking circles in the right way. 

 

In what follows, after presenting some information on restorative justice related regulations at a 

European level, we will try to give a concise overview of the existing legal frameworks concerning 

restorative justice (dialogue practices) at the national level in the three countries. As far as it con-

cerns the supranational level, we will restrict our overview to the European level and therefore will 

not focus on legal instruments at the global level, such as the UN Basic Principles on the Use of Re-

storative Justice Programmes in Criminal Matters (ECOSOC Res. 2002/12).12 

 

1. EUROPE 

1.1. COUNCIL OF EUROPE 

1.1.1. The European Convention on Human Rights 13 

The European Convention on Human Rights (ECHR) could be seen as the foundation of the Euro-

pean law, to which all its member states agreed to follow. It was drafted in 1950 and has since then 

been updated through a series of protocols, the last one was added in 2010. Every country that ap-

plies for membership of the Council of Europe has to subscribe the ECHR. 

 

The ECHR presents the fundamental human rights and freedoms, that according to the Council 

ƻŦ 9ǳǊƻǇŜ Ŏŀƴ ōǊƛƴƎ ŀ άƎǊŜŀǘŜǊ ǳƴƛǘȅ ōŜǘǿŜŜƴ ƛǘǎ ƳŜƳōŜǊǎέ ŀƴŘ ǿƘƛŎƘ ŀǊŜ ǊƛƎƘǘǎ ǘƘŀǘ ŀǊŜ ǘƘŜ άŦƻǳn-

Řŀǘƛƻƴ ƻŦ ƧǳǎǘƛŎŜ ŀƴŘ ǇŜŀŎŜέΦ ¢ƘŜ ǊƛƎƘǘǎ ƭŀƛŘ Řƻǿƴ ƛƴ ǘƘŜ 9/Iw ŀǊŜ ŦƻǊƳǳƭŀǘŜŘ ƛƴ ŀ ǊŀǘƘŜǊ ƎŜƴŜǊŀƭ 

way, but they are the standards that should be upheld at all times. Some of these rights deal with 

                                                           

 

12
 A general overview of restorative justice relevant regulations at the level of the United Nations, the Council 

of Europe and the European Union can be found in Willemsens (2008). See also the UN Handbook on Restora-
tive Justice Programmes (UNODC, 2006) (Available from: 
 http://www.unodc.org/pdf/criminal_justice/06-56290_Ebook.pdf).  
13

 European Convention of Human Rights. Available from: http://www.echr.coe.int/NR/rdonlyres/D5CC24A7-
DC13-4318-B457-5C9014916D7A/0/CONVENTION_ENG_WEB.pdf  

http://www.echr.coe.int/NR/rdonlyres/D5CC24A7-DC13-4318-B457-5C9014916D7A/0/CONVENTION_ENG_WEB.pdf
http://www.echr.coe.int/NR/rdonlyres/D5CC24A7-DC13-4318-B457-5C9014916D7A/0/CONVENTION_ENG_WEB.pdf
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justice in general and as such may have an impact on any restorative justice project that is or will be 

implemented in a European environment. 

 

Since it would take us too far to discuss the whole ECHR, we focus here on the most relevant ar-

ticle given our research topic, namely article 6 which mentions the right to a fair trial. Specifically, 

ǘƘƛǎ ŀǊǘƛŎƭŜ ƳŜƴǘƛƻƴǎ ŀƳƻƴƎ ƻǘƘŜǊǎ ǘƘŀǘ ά9ǾŜǊȅƻƴŜ ŎƘŀǊƎŜŘ ǿƛǘƘ ŀ ŎǊƛƳƛƴŀƭ ƻffence shall be presumed 

ƛƴƴƻŎŜƴǘ ǳƴǘƛƭ ǇǊƻǾŜŘ Ǝǳƛƭǘȅ ŀŎŎƻǊŘƛƴƎ ǘƻ ƭŀǿΦέ  

 

Since in a European context, only a court can decide if someone is guilty or not, this seems to 

conflict somewhat with the notion of restorative methods which needs some admission of guilt from 

the offender before the restorative method may be considered, even if this method is applied before 

a court hearing. However, this possible point of critique has been addressed by the Council of Europe 

Recommendation concerning mediation in penal matters. 

 

1.1.2. Recommendation No. R(99)19 14 

Recommendations are non-binding for the member states of the Council of Europe, but it gives 

an insight to the opinion of the Council of Europe and can be seen as a suggestion for national sover-

eignties how to proceed. 

 

The Council of Europe has adopted such a Recommendation regarding restorative justice and 

more specifically about mediation (in penal matters). This recommendation was drafted for a num-

ber of reasons. Again, it would take us too far to examine the whole Recommendation and the rea-

sons for creating it. However, considering one of the aims of peacemaking circles, namely to involve 

the community more in the aftermath of crime, two reasons are notable. The Committee of Minis-

ters of the Council of Europe recognised in adopting this Recommendation that there is (1) a need to 

enhance the involvement of the community in criminal proceedings and (2) [mediation may increase 

the awareness of] the important role of the individual and the community in preventing and handling 

crime and resolving its associated conflicts; thus encouraging more constructive and less repressive 

criminal justice outcomes. 

 

                                                           

 

14
 Recommendation R(99)19 concerning mediation in penal matters.  

Available from: https://wcd.coe.int/ViewDoc.jsp?id=420059&Site=DC 

https://wcd.coe.int/ViewDoc.jsp?id=420059&Site=DC
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Although the actual Recommendation does not further detail the role of the community, it is 

stipulated that the entirety of the Recommendation applies to any process whereby the victim and 

offender are enabled, if they freely consent, to participate actively in the resolution of matters arising 

from the crime through the help of an impartial third party (mediator). As peacemaking circles do 

this, one could argue they fall under this Recommendation. 

 

We specifically want to mention three elements of the Recommendation. Firstly, it stresses that 

any mediation process should only take place when all parties freely consent to it, a consent which 

they can withdraw at any time. The process should also be confidential and should not be initiated, 

unless all parties agree. Mediation is not restricted to one phase of the judicial procedure, but should 

be available throughout all phases. 

 

Secondly, concerning procedural safeguards, the Recommendation specifically mentions the 

right to legal assistance and translation/interpretation (if necessary). In the case of minors, they 

should have the right to parental advice.  

 

Lastly, the Recommendation states that, although an agreement about what has happened be-

tween all parties is necessary to commence a mediation, the participation to a mediation may not be 

used as evidence of an admission of guilt. This is important given art. 6 of the ECHR (see above). 

 

 

1.1.3. GUIDELINES FOR A BETTER IMPLEMENTATION OF THE EXISTING REC-
OMMENDATIONCONCERNING MEDIATION IN PENAL MATTERS15 

In 2007, the European Commission for the Efficiency of Justice (CEPEJ) under the Council of Eu-

rope adopted several guidelines for a better implementation of the existing Recommendations on 

mediation, including the Recommendation concerning mediation in penal matters (R(99)19 ς see 

above). 

 

Again, we will only mention a few notable items in light of the implementation of peacemaking 

circles. The guidelines specify for example that social authorities and non-governmental organisa-

                                                           

 

15
 European Commission for the Efficiency of Justice, Guidelines for a better implementation of the existing 

Recommendation concerning mediation in penal matters, Strasbourg, 7 December 2007. Available from: 
https://wcd.coe.int/ViewDoc.jsp?Ref=CEPEJ%282007%2913&Language=lanEnglish&Site=CM&BackColorInterne
t=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864 

https://wcd.coe.int/ViewDoc.jsp?Ref=CEPEJ%282007%2913&Language=lanEnglish&Site=CM&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864
https://wcd.coe.int/ViewDoc.jsp?Ref=CEPEJ%282007%2913&Language=lanEnglish&Site=CM&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864
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tions should be recognised, since they can play an important part, both in promoting restorative jus-

tice and in being actively involved in mediation. Furthermore, member states are also encouraged to 

monitor existing mediation schemes and ongoing pilot projects. One could argue that the project 

about peacemaking circles falls under the latter. 

 

Concerning confidentiality, the guidelines only mention the mediator, who should have a duty of 

confidentiality throughout all stages of the mediation and also after its termination. A breach in this 

duty of confidentiality should be considered as a serious fault. The guidelines do not mention possi-

ble problems concerning confidentiality of the mediation process itself when there are more parties 

involved. 

 

As another point of interest, the guidelines stress that mediation requires the free and informed 

consent of both victims and offenders. This informed consent signifies that both victim and offender 

have been informed of the potential benefits and risks of mediation. A mediation which disad-

vantages one of the parties should be avoided. 

 

A last point of interest is the fact that the guidelines mention, based on a preliminary research 

amongst the member states, that one of the main obstacles for the development of mediation is the 

lack of awareness of it, both among professionals and the general public. The guidelines present 

some ideas about how to raise this awareness. Seen from our perspective, we additionally could 

mention peacemaking circles, since one of the assumptions is that by including the larger community 

and possible judicial authorities, their awareness of restorative practices in general will increase. 

 

1.2. EUROPEAN UNION 

1.2.1. Council  Framework Decision of 15 March 2001 on the standing of vi c-
t ims in criminal proceedings 16 

Contrary to United Nations and Council of Europe Recommendations and Resolutions, EU 

Framework Decisions deliver 'hard', i.e. binding, law for its member states. This means that member 

states are legally obliged to reach the results set forward in a Framework Decision (or in a Directive), 

although they can choose autonomously the instruments on how to achieve this. 

 

                                                           

 

16
 Council Framework Decision of 15 March 2001 on the standing of victims in criminal proceedings. Available 

from: http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001F0220:EN:NOT 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32001F0220:EN:NOT
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The Council Framework Decision of 15 March 2001 deals with the position of victims in criminal 

proceedings, and therefore lists a number of rights for victims to be guaranteed in the course of the 

criminal justice process. It also includes mediation in criminal cases, which it defines as follows: 

"Mediation in criminal cases" shall be understood as the search, prior to or during criminal pro-

ceedings, for a negotiated solution between the victim and the author of the offence, mediated by a 

ŎƻƳǇŜǘŜƴǘ ǇŜǊǎƻƴΦέ Again one could argue that peacemaking circle fit under this definition: victim 

and offender do try to find a negotiated solution (in consensus, together with the community) with 

the help of a (trained) facilitator. 

 

Furthermore, the Framework Decision in its article 10 states that all member states should pro-

mote mediation in cases where they find it appropriate; and, when an agreement between victim 

and offender is reached, it should be possible for criminal justice authorities to take this into account. 

 

If we take our argument that peacemakiƴƎ ŎƛǊŎƭŜǎ Ŧŀƭƭ ǳƴŘŜǊ ǘƘƛǎ άƳŜŘƛŀǘƛƻƴέ ŀǇǇǊƻŀŎƘΣ ƛǘ ƳŜŀƴǎ 

that their possibility should be promoted, but maybe even more important, that the consensus-

agreement of the PMC could be taken into account by the judicial authorities. 

 

1.2.2. Direct ive of the European Parl iament and the Council of 25 October 
2012 on the rights, support and protect ion of vict ims of crime 17 

The new victims' Directive, replacing the 2001 Framework Decision, has been drafted after find-

ings related to the limited degree of implementation of the 2001 Framework Decision throughout 

Europe. It therefore stipulates victims' rights in a more clear and pronounced way, including the 

rights of victims with specific protections needs, the rights of victims on social recognition and help, 

and the necessary involvement and training of legal professionals. 

 

Of utmost importance for us is the definition of restorative justice that is given in article 2 of the 

Directive, highly inspired by the Council of Europe 1999 definition of mediation: "'Restorative justice' 

means any process whereby the victim and the offender are enabled, if they freely consent, to partici-

pate actively in the resolution of matters arising from the criminal offence through the help of an 

impartial third party." Furthermore, recital 46 of the preamble of the Directive reads: "Restorative 

                                                           

 

17
 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing mini-

mum standards on the rights, support and protection of victims of crime, and replacing Council Framework 
Decision 2001/220/JHA. Available from:  
http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:315:0057:0073:EN:PDF 
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justice services, including for example victim-offender mediation, family group conferencing and sen-

tencing circles, can be of great benefit for the victim, bur require safeguards to prevent secondary and 

repeat victimisation, intimidation and retaliation."  

This formulation implies that  

(1) the circle model is officially recognised even in a European context;  

(2) circles fall under the field of application of this Directive;  

(3) circles can and should be considered in the best interest of the victim (not only from the of-

fender's perspective); and  

(4) sufficient attention should be given in order not to re-victimise the victim.   

 

The latter is further detailed by article 12 of the Directive, which deals with the 'Right to safe-

guards in the context of restorative justice services': here again, the primary interest of the victim is 

stressed, as well as conditions such as informed consent, the acknowledgment of the facts by the 

offender, and the voluntary and confidential nature of the process. Finally, in the same article 12, 

member states are requested to 'facilitate the referral of cases, as appropriate to restorative justice 

services'. However, the Directive - although offering clear rights to victims of crime - has been criti-

cised for not considering restorative justice as a right for victims to have access to. 

 

1.3. SUMMARY 

Instruments at the supranational level, such as the Council of Europe Recommendation R(99)19, 

has been influential throughout the European continent and beyond. The Council of Europe Recom-

mendation contains the most important methodological and organisational principles for the imple-

mentation of victim-offender mediation and other restorative justice practices. These are highly rele-

vant for the practice of peacemaking circles as well. More recently, peacemaking circles have been 

officially recognised as a valuable restorative justice model also in a European context. However, EU 

regulation shows an important concern for the full involvement and wellbeing of the victim, and 

therefore clear procedural safeguards are prescribed. These are all elements we will have to take into 

account in the further development of our model for implementing peacemaking circles in Europe.  

 

2. LEGAL SETTING OF BELGIUM  

In Belgium, there is a wide array of possibilities for people who are in conflict with one another 

to enter a dialogue with the help of a neutral third party (e.g. neighbourhood mediation, family me-

diation, etc.). 
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When we focus on restorative justice dialogue between victims and offenders of crime, we can 

still distinguish a number of procedures, all based on different legislative rules. In what follows, we 

will present four main focuses of victim-offender dialogue, as seen from the legal point of view. We 

will start with the victim-offender mediation for adult offenders, since this provides the context the 

peacemaking circles in this research project have been conducted in. Furthermore we will briefly look 

at victim-offender mediation for juvenile offenders and conferencing for juvenile offences. For a 

more extensive look on the different forms of mediation and conferencing in Belgium, see Van 

Dooselaere & Vanfraechem (2010) and van Camp & de Souter (2012). 

  

2.1. VICTIM -OFFENDER MEDIATION ( WITH ADULT OFFENDERS)  

Victim-offender mediation for adult offenders was first introduced in Belgium in 1993, as a pilot 

project of the KU Leuven (Peters & Aertsen, 1995; Suggnomè vzw, s.d.). The legal basis for victim-

offender mediation for adult offenders was only introduced in 2005, with the law on mediation of 22 

June 200518. 

2.1.1. Methodology  

The law defines mediation as follows: 

Mediation is a process that lets people in conflict, if they consent to it voluntarily, partic-

ipate actively and in confidentiality at the finding of a solution for the difficulties risen 

from a crime, with the help of a neutral third and grounded on a certain methodology. Its 

purpose is to facilitate communication and to help parties achieve an agreement them-

selves concerning the rules and conditions that can lead to pacification and restoration.19 

[own translation] 

 

It is important to note that the methodology itself is not further presented in the law. As such, 

the mediation services have some freedom to find a methodology that fits in the general framework 

of the basic principles: a voluntary, confidential process guided by a neutral mediator. 

 

                                                           

 

18
 Law of 22 June 2005, introducing dispositions with regard to mediation in the Introductory title of the Code 

of Criminal Procedure and in the Code of Criminal Procedure [translation used by Van Dooselaere and 
Vanfraechem], B.S., 27 July 2005. 
19

 Art. 3, Preliminary Title of the Code of Criminal Procedure and art. 553, §3 Code of Criminal Procedure. 



53 
 

The law does mention an ethical commission20, which next to the formulation of an ethical code 

and ethical advises, is also responsible for dealing with complaints and supervises the ethical aspects 

in the training of the mediators.21 It is possible that this commission will also further define the 

methodology. As it stands however (2013), this commission has not been formed. There is an unoffi-

cial ethical commission (formed on the initiative of the mediation service Suggnomè vzw and the 

mediation services for juvenile offenders), but it has not defined the methodology (although the 

methodology is often refined based on its advices about deontological problems). 

 

2.1.2. Wh o can part icipate in/solicit  a mediat ion?  

This law stipulates that everyone who has a direct interest in the judicial case can solicit a medi-

ation at a mediation service.22 

 

Parties, who want to participate in mediation, cannot be represented by their lawyers. They can 

however ask their lawyers for advice regarding mediation and be assisted by them during the media-

tion.23 

 

The judicial authorities are mentioned to have a specific role of informing concerned parties of 

the existence of mediation. Even more, when they see it opportune, they can even offer mediation 

to the concerned parties.24 

 

Although not stipulated in the law, other professionals (probation, victim support, lawyers, pris-

on personnel, etc.) can inform and refer people to the mediation service. 

 

2.1.3. When is a mediat ion possible?  

Mediation is possible in each phase of the judicial procedure and also during the execution of 

the sentence;25 and it is possible for all crimes. Consequently, mediation can only be offered in a con-

flict where there is a judicial case and mediation is not seen as a diversion from the court, but rather 

ŀƴ άŀŘŘƛǘƛƻƴέ ǘƻ ǘƘŜ ǘǊŀŘƛǘƛƻƴŀƭ ƧǳǎǘƛŎŜ ǎȅǎǘŜƳΦ ¢Ƙƛǎ ŘƻŜǎ ƴƻǘ ƳŜŀƴ ǘƘŀǘ ōƻǘƘ ǇǊƻŎŜŘǳǊŜǎ ŀǊŜ Ŏƻm-

                                                           

 

20
 Art. 554, §2 Code of Criminal Procedure. 

21
 Art. 2, §2 KB 26.01.2006 concerning the constitution and the responsibilities of the ethical commission for 

mediation, as stipulated by art. 554, § 2 Code of Criminal Procedure [own translation]. 
22

 Art. 3, Introductionary Title of the Code of Criminal Procedure. 
23

 Art. 553, §3 Code of Criminal Procedure. 
24

 Art. 553, §2 Code of Criminal Procedure. 
25

 Art. 553, §1 Code of Criminal Procedure. 
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pletely separated from each other however. If an offender and victim reach an agreement in the 

mediation, it is possible that the public prosecutor and/or the judge will take this into account; but 

they are in no way obligated to do so. 

 

Besides the presence of a judicial case and the absence of a mediation in penal matters (see in-

fra), the law does not stipulate any further criteria for the mediation. 

 

2.1.4. Confidentiali ty  

Regarding confidentiality, the law on mediation states: 

The documents drafted and announcements made in the course of the mediation are 

confidential, with the exception of that which both parties agree to inform the judicial 

authorities about. They cannot be used in any penal, civil, administrative, arbitration or 

ƻǘƘŜǊ ǇǊƻŎŜŘǳǊŜ ŦƻǊ ǎƻƭǾƛƴƎ ŎƻƴŦƭƛŎǘǎ ŀƴŘ ŀǊŜƴΩǘ ŀŎŎŜǇǘŜŘ ŀǎ ŜǾƛŘŜƴŎŜΣ ƴƻǘ ŜǾŜƴ ŀǎ ŀƴ Ŝx-

tra-judicial confession.26 

Confidential documents that have been communicated or have been used by a party con-

trary to the rule of confidentiality have to be excluded άŜȄ ƻŦŦƛŎƛƻέ ƛƴ ŎƻǳǊǘΦ27[own trans-

lation] 

The law also points out that mediators are bounded by the professional confidentiality.28 

 

If both parties want to inform the judicial authorities about the content of the mediation, the 

law only states that the judge has to mention the existence of such an agreement in his verdict. He 

ŎŀƴΣ ōǳǘ ŘƻŜǎƴΩǘ ƘŀǾŜ ǘƻΣ ǘŀƪŜ ǘƘŜ ŎƻƴǘŜƴǘ ƻf the agreement into account. 

 

2.1.5. Mediat ion services  

This type of mediation can only be offered by mediators, employed by mediation services, rec-

ognised by the government. By decision of the Minister of Justice, Suggnomè vzw (Flanders) and Mé-

diante asbl (Wallonia) are (at the moment) the only two organisations that are recognised29. Both are 

                                                           

 

26
 Art. 555, §1 Code of Criminal Procedure. 

27
 Art. 555, §2 Code of Criminal Procedure. 

28
 Art. 555, §3 Code of Criminal Procedure. 

29
 Ministerial Decision of 10 March 2006, the recognition of mediations services as stipulated in art. 554, §1 

Code of Criminal Procedure.  
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non-profit organisations. Although both organisations are subsidised by the government, they work 

independently.30 

 

2.2. MEDIATION IN PENAL MATTERS ( ONLY FOR ADULT OFFENDERS)  

Mediation in penal matters is governed by the law of February 10th, 1994 concerning the proce-

dure of mediation in penal matters [own translation].31 

2.2.1. Methodology  

As a way to end the prosecution without going to court, the prosecutor can in certain cases re-

quest of the offender to reimburse the damages to the victim and show him evidence of this reim-

bursement. Additionally, the prosecutor can ask of the offender to follow a therapy, training or to 

perform a community service. The prosecutor will also involve the victim to mediate between the 

two parties about the payment of damages.32  

 

Legally speaking, the mediation deals primarily with the restoration of the damages of the vic-

tim. As the offender has to give an evidence of this, it is more about literal payment and less about 

emotional restoration. There is however room to mediate about both forms of restoration, but the 

ōŀǎŜ ƭƛƴŜ ŦƻǊ ŀ άǎǳŎŎŜǎǎŦǳƭ ƳŜŘƛŀǘƛƻƴέ ƛǎ ǘƘŜ ǇŀȅƳŜƴǘ ƻŦ ǘƘŜ ŘŀƳŀƎŜǎΦ The prosecutor is supported 

for this mediation by a justice assistant of the House of Justice.33 

 

When the offender complies with the payment of the damages and, when appropriate, with the 

ŀŘŘƛǘƛƻƴŀƭ ƳŜŀǎǳǊŜǎΣ ŀ άƳŜŘƛŀǘƛƻƴ ƳŜŜǘƛƴƎέ ǿƛǘƘ ŀƭƭ ǇŀǊǘƛŜǎ όǾƛŎǘƛƳΣ ƻŦŦŜƴŘŜǊΣ ƧǳǎǘƛŎŜ ŀǎǎƛǎǘŀƴǘ ŀƴŘ 

public prosecutor) is organized. In this meeting an official declaration of the agreement is made and 

signed. If the offender fulfils the agreement, the prosecution stops.34 If the mediation fails or the 

ƻŦŦŜƴŘŜǊǎ ŘƻƴΩǘ fulfil the agreement, the majority of the cases go to court. 

 

                                                           

 

30
 The federal justice department is responsible for most of the subsidies of both organisations. In return, the 

justice department requires them to mediate (on average) in 50 victim-offender relationships for each full time 
employed mediator and to report about their work. There is no further involvement of the justice department 
in the daily operations of the organisations at this moment, which leaves room for both organisations to create 
an own policy, within the legal framework. 
31

 Law of 10 February 1994 concerning an arrangement of the procedure of mediation in penal matters [own 
translation], B.S., 27 April 1994. 
32

 Art. 216ter, §1 Code of Criminal Procedure. 
33

 Art. 216ter, §7 Code of Criminal Procedure. 
34

 Art. 216ter, §4 Code of Criminal Procedure. 
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2.2.2. Who can part icip ate in/solicit  a mediat ion?  

The public prosecutor is the only person who can start a mediation in penal matters. Both victim 

and offender can be assisted by their lawyers during the mediation; the victim can also be represent-

ed by his/her lawyer. There is no mention in the law of other possible parties, besides victim and 

offender, which can participate.35 

 

2.2.3. When is a mediat ion possible?  

Mediation in penal matters is only possible before trial in cases where the public prosecutor 

ǿƻǳƭŘƴΩǘ ǊŜǉǳŜǎǘ ŀ ǇǊƛǎƻƴ ǎŜƴtence of more than 2 years. When an investigating judge is appointed 

in the judicial case, mediation in penal matters is not an option.36 

This form of mediation is specifically designed to end the prosecution (when the mediation was 

successful) and as such avoiding a court hearing. 

 

2.2.4. Confidentiali ty  

The law on mediation in penal matters does not mention confidentiality. As the public prosecu-

tor is closely involved and the mediator is a civil servant (who is legally required to report new crimes 

to the judicial authorities), there seems to be (based on the law on mediation in penal matters) no 

grounds for confidentiality of the content of the mediation towards the judicial authorities. 

 

2.3. VICTIM -OFFENDER MEDIATION ( WITH JUVENILE OFFENDERS)  

Mediation with juvenile offenders is regulated by the 1965 Youth Justice Act, which was signifi-

cantly changed in 2006.37 

 

2.3.1. Methodology  

Victim-offender mediation for juvenile offenders is described by this law as follows: 

The mediation has as purpose to give the opportunity to the person who is 

suspected to have committed an act, described as a crime, the persons who have 

parental authority regarding that person, the persons who have that person in 

                                                           

 

35
 Art. 216ter, §6 Code of Criminal Procedure. 

36
 Art. 216ter, §1 & §5 Code of Criminal Procedure. 

37
 Law of 13 June 2006, to modify the legislation on youth protection and taking on cases of juveniles who 

committed an act described as a crime [translation used by Van Dooselaere en Vanfraechem], B.S., 19 July 2006 
(second edition). 
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custody and the victim to cope with the relational and material consequences of 

the act, described as a crime, together and with the help of a neutral mediator. 38 

[own translation] 

 

As in the law on mediation for adult offenders, the concrete methodology of mediation 

is not defined in this law. However, there are some aspects stipulated on how the media-

tion should be offered; namely it is stated that it is the judge or public prosecutor who in-

ŦƻǊƳǎ όƛƴ ǿǊƛǘƛƴƎύ ǘƘŜ ǇŀǊǘƛŜǎ ƻŦ ǘƘŜ ƻŦŦŜǊ ƻŦ ƳŜŘƛŀǘƛƻƴΦ LŦ ǘƘƻǎŜ ǇŀǊǘƛŜǎ ŘƻƴΩǘ ŎƻƴǘŀŎǘ ǘƘŜ 

mediation service in 8 days, the mediations service tries to contact all involved on their own 

initiative.39 

 

There are some notable differences though between both definitions of mediation giv-

en in the law on mediation for adult and juvenile offenders: whereas the mediation for 

adult offenders is defined in termǎ ŀǎ άŦƛƴŘƛƴƎ ƻŦ ŀ ǎƻƭǳǘƛƻƴ ŦƻǊ ǘƘŜ ŘƛŦŦƛŎǳƭǘƛŜǎ ǊƛǎŜƴ ŦǊƻƳ ŀ 

ŎǊƛƳŜέ ŀƴŘ άŦŀŎƛƭƛǘŀǘƛƴƎ ŎƻƳƳǳƴƛŎŀǘƛƻƴέΣ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ƳŜŘƛŀǘƛƻƴ ŦƻǊ ƧǳǾŜƴƛƭŜ ƻŦŦŜƴŘŜǊǎ 

ǳǎŜǎ ǘŜǊƳǎ ŀǎ άǘƻ ŎƻǇŜ ǿƛǘƘ ǘƘŜ ǊŜƭŀǘƛƻƴŀƭ ŀƴŘ ƳŀǘŜǊƛŀƭ ŎƻƴǎŜǉǳŜƴŎŜǎ ƻŦ ǘƘŜ ŀŎǘέΦ ¢Ƙƛǎ 

might be explained by the fact that the judicial system for adults is more focused on the 

ŎǊƛƳŜΣ ǿƘŜǊŜŀǎ ǘƘŜ ƭŜƎŀƭ ǎȅǎǘŜƳ ǘŀƪŜǎ ƻƴ ŀ ƳƻǊŜ άǿŜƭŦŀǊŜ-ŀǇǇǊƻŀŎƘέ ǘƻ ŘŜŀƭƛƴƎ ǿƛǘƘ ƧǳǾe-

nile offenders. 

 

2.3.2. Who can part icipate in/solicit  a mediat ion?  

The mediation is open to all parties mentioned in the description of mediation (see supra); in 

other words: offender, parents or custodians of offender and the victim. The right is given to each of 

these parties to seek the advice of a lawyer before consenting to the mediation and again when they 

reach an agreement.40 

 

An interesting passage, specifically about mediation, is the following statement in the law: 

The mediation service can, with the agreement of involved parties, involve 

other persons with a direct interest.41 [own translation] 

 

                                                           

 

38
 Art. 37bis, §2 Youth Justice Act. 

39
 Art. 37ter, §2 and art. 45quater, §1 Youth Justice Act. 

40
 Art. 37bis, §4 and art. 45quater, §1 Youth Justice Act. 

41
 Art. 37ter, §3 Youth Justice Act. 
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The question here is (perhaps similar to above, for mediation with adult offenders) how to de-

ŦƛƴŜ ǘƘƛǎ άŘƛǊŜŎǘ ƛƴǘŜǊŜǎǘέΦ ¢ƘŜ ƭŀǿ ƛǘǎŜƭŦ ŘƻŜǎƴΩǘ ƎƛǾŜ ŦǳǊǘƘŜǊ ƛƴŦƻǊƳŀǘƛƻƴ ŀōƻǳǘ ǘƘƛǎ ǎǘŀǘŜƳŜƴǘΦ 

 

Mediation is voluntary and is suggested by the judge or prosecutor. The latter even has to at 

least consider it before going to the court. The offender and victim itself cannot directly ask a media-

tion. 

 

2.3.3. When is a mediat ion possible?  

A mediation is only possible when there are serious indications that the youth, suspected of the 

crime, is indeed the offender. It has to be offered before a verdict has been reached in the case. Fur-

thermore, the mediation can only start and continue as long as all parties agree to it.42 

 

2.3.4. Confidentiali ty  

Regarding confidentiality, the law states the following: 

The documents drafted and announcements made during the work of the 

mediation service or the service for conferencing are confidential, with exception 

of that which parties agree to inform the judicial authorities about.43 [own transla-

tion] 

 

The same wording as the law on mediation with adult offenders is used here, although the con-

fidentiality is otherwise in a less pronounced way present in the Youth Justice Act. However, addi-

tionally the Youth Justice Act does mention that if there is no agreement as a result of the mediation, 

the course and result of the mediation cannot be used as an argument against the offender by the 

judicial authorities.44 

 

As an exception to the confidentiality, if both parties make an agreement, the judge has to take 

that agreement into account for his final verdict. This is stronger than in the law on mediation with 

ŀŘǳƭǘ ƻŦŦŜƴŘŜǊǎΣ ǿƘŜǊŜ ǘƘŜ ƧǳŘƎŜ ǎƛƳǇƭȅ Ƙŀǎ ǘƻ ƳŜƴǘƛƻƴ ǘƘŀǘ ŀƎǊŜŜƳŜƴǘ ŀƴŘ ŎŀƴΣ ōǳǘ ŘƻŜǎƴΩǘ ƘŀǾŜ 

to, take it into account. 

                                                           

 

42
 Art. 37bis, §1 and art. 45quater, §1 Youth Justice Act. 

There were two other criteria: the youth had to admit he/she was the offender and there was an identifiable 
victim. Both those criteria were removed from the law. 
43

 Art. 37quater, §3 and art. 45quater, §4 Youth Justice Act. 
44

 Art. 37quater, §2 and art. 45quater, §4Youth Justice Act. 
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2.4. CONFERENCING ( WITH JUVENILE OFFENDERS)  

Conferencing (literal translation of the Dutch term is: restorative group consultation) is governed 

by the same law as mediation with juvenile offenders. Generally, what is legally applicable for media-

tion with juvenile offenders is also applicable for conferencing. A detailed viewing of the legal 

framework can thus be found in the section about victim-offender mediation with juvenile offenders. 

 

Here, we will briefly mention two elements of conferencing, which is based on family group con-

ferencing. The first is the description of conferencing in the law: 

The conferencing gives the opportunity to the person who is suspected to 

have committed an act, described as a crime, to the victim, their social environ-

ment and other (involved) persons to consider solutions in group about how the 

conflict, following the act described as a crime, can be resolved with the help of a 

neutral mediator.45 [own translation] 

 

In this description of conferencing the social environment of victim and offender is explicitly 

mentioned. There is no mention that this social environment has to have a direct interest in the judi-

Ŏƛŀƭ ŎŀǎŜΦ bƻǘŜǿƻǊǘƘȅ ƛǎ ŀƭǎƻ ǘƘŀǘ ǘƘŜ ƭŀǿ ŘƻŜǎƴΩǘ ƳŜƴǘƛƻƴ ǘƘŜ ǇǊŜǎŜƴŎŜ ƻŦ ŀ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜ ƻŦ ǘƘŜ 

judicial authorities, although in the action research leading up to this law and in the current practice, 

a police officer is (almost) always present. 

 

Moreover, conferencing can only be offered by the juvenile judge and not the public prosecutor. 

Consequently, conferencing cannot be used as a diversion from the court, but can be used to give 

victim, offender and their social environment a chance to seek restoration before the actual sentenc-

ing. 

 

2.5. MUNICIPAL ADMINISTRATIVE SANCTIONS 

¢ƘŜ ƳǳƴƛŎƛǇŀƭ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǎŀƴŎǘƛƻƴǎ ǿŜǊŜ ƛƴǎŜǊǘŜŘ ƛƴ ǘƘŜ άƴŜǿ ƳǳƴƛŎƛǇŀƭ ƭŀǿ46έ όƻǿƴ ǘǊŀƴǎƭa-

tion) by the law of 19 May 1999 introducing urban municipal sanctions. Since then, the law has seen 

many adaptations and small changes. 

 
                                                           

 

45
 Art. 37bis, §3 Youth Justice Act. 

46
 New municipal law of 24 June 1988. 
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This law makes it possible for municipal governments to punish certain behaviours with an ad-

ministrative sanction, ranging from a fine (up to 250 euro), and a suspension of a permit to the clos-

ing of an establishment. Only those conducts that are mentioned in the local police law, are punisha-

ble. 

 

These sanctions were introduced to battle all sorts of anti-social behaviour that falls under the 

ŎŀǘŜƎƻǊȅ ƻŦ άƴǳƛǎŀƴŎŜέΤ ŜƛǘƘŜǊ ŎŀǳǎŜŘ ōȅ ŜǎǘŀōƭƛǎƘƳŜƴǘǎ όŜΦƎΦ ƴƻƛǎŜ ƴǳƛǎŀƴŎŜύ ƻǊ ǇŜǊǎƻƴǎ όŜΦƎΦ ŘŀƳŀg-

ing property). 

 

There are some behaviours that are of a criminal nature, which can be punished by these admin-

istrative sanctions as well. There is a limitative list of which crimes are susceptible for this rule. In 

such a case, the prosecutor is notified and has the chance to prosecute the offender further. If he 

chooses not to do so, the local government can punish the offender with an administrative sanction. 

 

The law also creates the possibility of mediation, with the only purpose of giving the offender a 

chance to repair the harm. Other than the fact that the mediation has to be offered if the offender is 

younger than 16, the law does not go into further detail about it. 

 

2.6. LEGAL OPPORTUNITIES FOR PEACEMAKING CIRCLES 

There are some differences between peacemaking circles and other restorative methods. One of 

the most defining seems to be the inclusivity of peacemaking circles: anyone interested from the 

ŎƻƳƳǳƴƛǘȅ ŀƴŘ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜǎ ƻŦ ǘƘŜ ŎƻǳǊǘ ƻǊ ǇǊƻǎŜŎǳǘƻǊΩǎ ƻŦŦƛŎŜ Ŏŀƴ ǇŀǊǘƛŎƛǇŀǘŜ ŀƴŘ ŀǊŜ ŜǾŜƴ 

sought out. It is also herein that lies some of the legal difficulties (and not in e.g. the use of the talk-

ing piece). 

 

Considering these legal frameworks, there seem to be several opportunities to implement 

peacemaking circles. The mediation as occurs in case of municipal administrative sanctions only men-

tions the term mediation, without further defining it. The type of anti-social behaviour sanctioned by 

these municipal administrative sanctions (e.g. noise nuisance) also regularly affects a neighbourhood 

instead of just one person. As it is, there seems to be a good possibility to implement the so-called 

άŎƻƳƳǳƴƛǘȅ ǎŜƴǘŜƴŎƛƴƎ ŎƛǊŎƭŜǎέΣ ŀǎ ŘŜǎŎǊƛōŜŘ ōȅ {ǘǳŀǊǘ όмффсύΣ ƘŜǊŜΦ 

 

Although mediation in penal matters also seems to have some advantages (victim, offender and 

the prosecutor are legally involved; the possibility to give alternative sanctions like therapy), there 



61 
 

are some limitinƎ ŦŀŎǘƻǊǎ ǘƻ ƛǘ ǘƻƻΥ ƛǘ Ŏŀƴ ƻƴƭȅ ōŜ ǎǘŀǊǘŜŘ ōȅ ǘƘŜ ǇǳōƭƛŎ ǇǊƻǎŜŎǳǘƻǊ ŀƴŘ ŎŀƴΩǘ ōŜ ŀǎƪŜŘ 

ōȅ ŀƴȅ ƻŦ ǘƘŜ ǇŀǊǘƛŜǎ ƛƴǾƻƭǾŜŘΤ ǘƘŜ ǎŀƴŎǘƛƻƴǎ ŀǊŜ ǎŜƭŜŎǘŜŘ ōȅ ǘƘŜ ǇǊƻǎŜŎǳǘƻǊ ŀƴŘ ŀǊŜƴΩǘ ŀ ǇŀǊǘ ƻŦ ǘƘŜ 

ƳŜŘƛŀǘƛƻƴΤ ǘƘŜ ǾƛŎǘƛƳΩǎ ǊƻƭŜ ƛƴ ǘƘŜ ƳŜŘƛŀǘƛƻƴ ƛǎΣ ŎǊǳŘŜƭȅ ǇǳǘΣ ƭƛƳited to asking damages, etc. Practical-

ly, the Houses of Justice, who organise mediation in penal matters, are also the most regulated or-

ganisation (in comparison to the organisations which offer victim-offender mediation and conferenc-

ing). We cautiously suspect that there is probably less room for them to experiment with new meth-

odologies. 

 

The legal frameworks for victim-offender mediation with adult offenders and victim-offender 

mediation/conferencing with juvenile offenders show some similarities. In the mediation with juve-

nile offenders other parties can be included, though they still need to have a direct interest in the 

case. The legal framework around conferencing even explicitly mentions the group meeting. They all 

share more or less the same rules about confidentiality, all be it that in mediation with adult offend-

ers those rules seem to be the strictest. 

 

However, since mediation with adult offenders is the only form of mediation that can be solicit-

ed by the involved parties themselves and the law regulating it leaves room for flexibility (or experi-

menting) with the methodology (and practically because the Belgium partner organisation for this 

research is Suggnomè vzw, who can only mediate with adult offenders), we will focus on this legal 

framework for the possible implementation of peacemaking circles. Since it is perhaps the strictest 

law, certainly considering confidentiality, this also has the following benefit: if we find a way to im-

plement peacemaking circles in the law on mediation with adult offenders, it is safe to assume the 

same will be possible under the law on mediation/conferencing with juvenile offenders. 

 

Is it possible to put peacemaking circles under the law on mediation with adult offenders? One 

could argue that, as the methodology ƻŦ ǘƘŜ ƳŜŘƛŀǘƛƻƴ ƛǘǎŜƭŦ ƛǎƴΩǘ ŘŜŦƛƴŜŘ ƛƴ ǘƘŜ ƭŀǿΣ ƻƴŜ ŎƻǳƭŘ Ǉǳǘ 

peacemaking circles as one specific methodology of victim-offender mediation. 

 

There might be two problems however: 

1.) The law stipulates that mediation is only possible for people who have a direct interest in the 

judicial case. This has been put in the law, so not everyone can say they were affected by the 

crime and ask for a mediation.47 

{ǳƎƎƴƻƳŝ ǾȊǿ Ƙŀǎ ŘŜŦƛƴŜŘ ǘƘŜ άŘƛǊŜŎǘ ƛƴǘŜǊŜǎǘέ ŀǎ ŦƻƭƭƻǿǎΥ  

                                                           

 

47
 Memorie van Toelichting, Parl. St.Ķamer 2004-2005, nr. 1562/001, p.10 
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Being hurt in your own integrity (physical or emotional) and in a direct way 

(through closeness to a person and/or closeness in time and space)48. [own trans-

lation] 

 

What does this mean for interested community members, who have no direct connec-

tion to the victim and offender, but can in principle participate in a peacemaking circle? 

¢ƘŜ ŘŜŦƛƴƛǘƛƻƴ ƎƛǾŜƴ ōȅ {ǳƎƎƴƻƳŝ ǎŜŜƳǎ ǘƻ ƎƛǾŜ ǎƻƳŜ ǊƻƻƳ ŦƻǊ ǎǘǊŜǘŎƘƛƴƎ ǘƘŜ άŘƛǊŜŎǘέ 

interest, but is not a legal definition. On the other hand, one could argue that the soliciting of 

a victim-offender mediation in the form of a peacemaking circle can only happen by some-

one with a direct interest, and the inclusion of interested community members is a part of 

the methodology of mediation. 

 

2.) The law emphasizes the confidentiality of the mediation and that only the matters that both 

parties agree upon can be reported to the judicial authorities. However, in peacemaking cir-

cles the judicial authorities can be present during the conversations between all parties. In 

that situation, it is difficult to preserve that kind of confidentiality (if one party says some-

ǘƘƛƴƎΣ ǘƘŜ ƧǳŘƛŎƛŀƭ ŀǳǘƘƻǊƛǘȅ ǿƛƭƭ ƘŜŀǊ ƛǘΣ ǿƘƛƭŜ ƛǘΩǎ ƛƳǇƻǎǎƛōƭŜ ŦƻǊ ǘƘŀǘ ǇŀǊǘȅ ǘƻ ƪƴƻǿ ƛŦ ǘƘŜ ƻǘh-

er party agrees that what he says is reported to the judicial authority). However, conferenc-

ing in Belgium has the same confidentiality statement in the law and until now, not one par-

ticipant or representative of the judicial authority has made a fundamental objection to the 

participation of the judicial authorities (in the form of a police officer). 

 

It should be further investigated if (one of) the following is possible and legally suffi-

cient; or if other options are present: 

(1) informing all participants of the role of the present judicial authorities and his/her 

obligations concerning new crimes admitted in the restorative justice dialogue; 

(2) a written agreement before the circle meeting between victim and offender, that the 

circle meeting itself is not confidential; or in other words, that they agree that judicial au-

thorities may be informed of the content of the circle meeting; 

(3) (as an alternative for (2)) that everything that is said in circle is treated by the judicial 

authority present as an announcement made despite the confidentiality (and thus be ignored 

                                                           

 

48
 LǘΩǎ ƛƳǇƻǊǘŀƴǘ ǘƻ ƴƻǘƛŎŜ ǘƘŀǘ ǘƘƛǎ ŘŜŦƛƴƛǘƛƻƴ ƘŀǎƴΩǘ ōŜŜƴ ŀǇǇǊƻǾŜŘ ƻǊ ŘƛǎŀǇǇǊƻǾŜŘ ōȅ ŀ ƧǳŘƛŎƛŀƭ ŀǳǘƘƻǊƛǘȅΦ 
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for the further legal consequences), except for that what is said in consensus/written down 

in the agreement. 

 

Next to the confidentiality, there is also the possible problem of equality ς are the same cases 

handled in the same way ς and proportionality ς does the (severity of) the sentence fit the crime? 

The law on meŘƛŀǘƛƻƴ ǿƛǘƘ ŀŘǳƭǘ ƻŦŦŜƴŘŜǊǎ ŘƻŜǎƴΩǘ ƳŜƴǘƛƻƴ ǘƘƛǎ ǇǊƛƴŎƛǇƭŜΣ ŀǎ ƛǘ ƛǎ ƴƻǘ ŀƴ ŀƭǘŜǊƴŀǘƛǾŜ 

to the traditional court. As such, the normal safeguards regarding equality are guarded in the court-

room. 

 

A problem could be when there are certain agreements (e.g. payment of damages, offender 

does volunteer work, etc.) made between parties in a circle, that can differ from circle to circle, even 

when the crime is the same; or when damages are very large following a minor offence. This is how-

ever also the case for victim-offender mediation. The possibility for parties to ask the advice of a 

lawyer, the fact that the agreement goes to the judge49, the voluntary participation to the mediation 

and the deontological commission, where mediators can ask questions if they have doubts them-

selves about (but not limited to) the balance of the agreement, have proven to be sufficient safe-

guards until now. 

 

3. LEGAL SETTING OF GERMANY 

3.1. I NTRODUCTION  

Germany has a rather short history of introducing late modern legal possibilities for victims and 

offenders (and possibly other stake holders) to deal directly and productively with each other, before 

or outside of a formal criminal trial, with interpersonal or small group conflicts leading to a criminal 

offence respectively with conflicts originating from already committed offences.  

 

As in almost all (continental) European regions the expansion of a public criminal law and proce-

dure since early modern times, embedded in the very often belligerent if not gruel formation of na-

tion states, had led to an intentional and steady legislative policy and practice to marginalise the role 

of crime victims in the process of reacting to a an act causing harm, damages and loss to them indi-

vidually, but also in many cases to their family, the neighbourhood or the close community. The core 

ƳŜŀƴƛƴƎ ƻŦ ǘƘŜ ƎŜƴŜǊƛŎ ƎŜƴŜǊŀƭ ǘŜǊƳ άŎǊƛƳŜέ ǎƘƛŦǘŜŘ ŦǊƻƳ ǾƛƻƭŀǘƛƴƎ people´s life, limb, honour, prop-

                                                           

 

49
 Although the judge in most cases cannot change the agreement, unless it is against the public order. 
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erty etc. with more or less direct and intense implication for the local άŎƻƳƳǳƴƛǘȅέ ǘƻǿŀǊŘǎ ǾƛƻƭŀǘƛƴƎ 

ǘƘŜ άŎƻƳƳƻƴ ƛƴǘŜǊŜǎǘέ ƻŦ ǘƘŜ άǎƻŎƛŜǘȅέ at large ǊŜǇǊŜǎŜƴǘŜŘ ōȅ ǘƘŜ ά{ǘŀǘŜέ ŀƴŘ ƛǘǎ ŦƻǊƳŀƭ ǎǘŀǘŜƭȅ 

institutions of law enforcement and criminal justice. In short: Crime became so to speak a dual mat-

ǘŜǊ ƻŦ ά{ǘŀǘŜ ǾǎΦ hŦŦŜƴŘŜǊέ ώƛƴ ƭŜƎŀƭƛǎǘƛŎ ǘŜǊƳǎΥ ǎǳǎǇŜŎǘΣ ŎƘŀǊƎŜŘΣ ŎƻƴǾƛŎǘΣ ǎŜƴtenced, inmate etc.]; 

according with that the victim was conceptually turned into just another means of evidence in the 

state criminal procedure. The negative consequences of the criminal act for the victim were concep-

ǘǳŀƭƭȅ ǊŜŘǳŎŜŘ ǘƻ ǘƘŜƛǊ ǉǳŀƭƛǘȅ ŀǎ άŎƛǾƛƭ ǿǊƻƴƎǎέΦ ¢ƘŜ ǎǘŀǘŜ ƭŜŦǘ ƛǘ ǘƘŜǊŜŦƻǊŜ ǘƻ ǘƘŜ ǾƛŎǘƛƳȰǎ ŘŜŎƛǎƛƻƴ 

whether or not to sue the offender before a civil court, in the positive case getting confronted with 

all the typical risks of being a party to a civil law procedure with strict rules of having to provide clear 

evidence for each and any claim, and for bearing the burden of proof if a matter remained eventual-

ƭȅΣ ƛƴ ǘƘŜ ǾƛŜǿ ƻŦ ǘƘŜ ŘŜŎƛŘƛƴƎ ŎƻǳǊǘΣ ōŜƭƻǿ ǘƘŜ ƴŜŜŘŜŘ ƭŜǾŜƭ ƻŦ άǇǊŜǇƻƴŘŜǊŀƴŎŜ ƻŦ ŜǾƛŘŜƴŎŜέΦ 

However, a couple of rights or at least options for the victim to influence the state procedure 

against a culprit, and to get his/her personal interests dealt with by the legal authorities, were up-

hold in German Penal Law and German Criminal Procedure Law throughout history until now, with a 

lot of changes, amendments, reductions and the like in different historical periods. Some of them 

implicitly related and still relate to what is now called Restorative Justice. There are indicators to be 

found in scholarly texts, judicial decisions and historical sources (documents etc.) that people made 

actual use of the possibilities also with the aim to come to terms with crime related personal con-

flicts. But there is no comprehensive study available yet showing how often such actions happened, 

and under what conflict constellations and types of personal relationships, and with what kind and 

percentage of outcomes. It seems therefore very worthwhile for the future to re-analyse all relevant 

issues anew and in depth under the explicit overarching perspective of redress and restitution and 

restoration. This cannot be dealt with here in any detail. It may suffice to make a few sketchy re-

marks on the present day legal situation. 

 

3.1.1. The l egal dist inct ion between m isdemeanours  and f elonies  

Lƴ ǘƘŜ ά{ǘǊŀŦƎŜǎŜǘȊōǳŎƘέ όDŜǊƳan Penal Code50, hereinafter: GPC) offences are subdivided in 

ά±ŜǊƎŜƘŜƴέ όƳƛǎŘŜƳŜŀƴƻǳǊǎύ ŀƴŘ ά±ŜǊōǊŜŎƘŜƴέ όŦŜƭƻƴƛŜǎύΦ ²ƘƛŎƘ ŎƻƴŎǊŜǘŜ ŎǊƛƳƛƴŀƭ ƻŦŦŜƴŎŜǎ ōŜƭƻƴƎ 

to the one or the other of these categories is predetermined by a rule in the so-ŎŀƭƭŜŘ άDŜƴŜǊŀƭ tŀǊǘέ 
                                                           

 

50 The Germŀƴ ǘŜǊƳ αDŜǎŜǘȊōǳŎƘέ Ƙŀǎ ōŜŜƴ ŘŜǊƛǾŜŘ ŦǊƻƳ ǘƘŜ CǊŜƴŎƘ bŀǇƻƭŜƻƴƛŎ ƭŜƎƛǎƭŀǘƛǾŜ ƛƴǾŜƴǘƛƻƴ ǘƻ ǊŜƎu-
late the most important fields of law in an utmost systematic and comprehensive manner, creating so far 
ά/ƻŘŜǎέ ƛƴǎǘŜŀŘ ƻŦ ōǳǘ ǎƛƴƎƭŜ !Ŏǘǎ ƻǊ ǎƻΦ ¢ƘŜ ŦŀƳƻǳǎ ά/ƻŘŜ /ƛǾƛƭέ ŦǊƻƳ мулпΣ ŀƭǎƻ ƻŦǘŜƴ ŎŀƭƭŜŘ ά/ƻŘŜ bŀǇƻƭé-
ƻƴέΣ ŦƻǳƴŘ ƛǘǎ DŜǊƳŀƴ ŎƻǳƴǘŜǊǇŀǊǘ ƛƴ ǘƘŜ ά.ǸǊƎŜǊƭƛŎƘŜǎ DŜǎŜǘȊōǳŎƘέ ό/ƛǾƛƭ /ƻŘŜύ ƻŦ муфсΣ ŎƻƳƛƴƎ ƛƴǘƻ ŦƻǊŎŜ ƛƴ 
мфллΦ !ƴŘ ǘƘŜ όŀ ōƛǘ ƭŜǎǎ ŦŀƳƻǳǎύ bŀǇƻƭŜƻƴƛŎ ά/ƻŘŜ tŞƴŀƭέ ŦƻǳƴŘ ƛǘǎ DŜǊƳŀƴ ŎƻǳƴǘŜǊǇŀǊǘ ƛƴ ǘƘŜ ά{ǘrafge-
ǎŜǘȊōǳŎƘέ όtŜƴŀƭ /ƻŘŜύ ƻŦ мутмΦ 
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of the GPC, following so far a traditional European continental legislative principle that as much 

ŎƻƳƳƻƴ ǉǳŜǎǘƛƻƴǎ ƻŦ ǿƘŀǘ ŀ ŎǊƛƳŜ ƛǎ ŀƭƭ ŀōƻǳǘ όŎƻƴǎƛŘŜǊƛƴƎ άŀŎǘǳǎ ǊŜǳǎέ ŀƴŘ άƳŜƴǎ ǊŜŀέύ ŀƴŘ ƻŦ 

what consequences or sanctions or penalties it should bear (considering the verdict and sentencing) 

Ƙŀǎ ǘƻ ōŜ ǊŜƎǳƭŀǘŜŘ ƛƴ άŀōǎǘǊŀŎǘέ ƳŀƴƴŜǊ ƛƴ ǘƘŜ ŦƛǊǎǘ ŎƘŀǇǘŜǊǎ ƻŦ ŀ ƭŀǿ ƻǊ ŎƻŘŜΦ  

 

Felonies and misdemeanours, then, are basically both considered to be behaviours fulfilling all 

ǘƘŜ ǇƘȅǎƛŎŀƭ ŜƭŜƳŜƴǘǎ ƻŦ ŀƴ άƛƭƭŜƎŀƭ ŀŎǘƛƻƴέ όŎƻƳƳƛǎǎƛƻƴ ƻǊ ƻƳƛǎǎƛƻƴύ ŀǎ ƭŀƛŘ Řƻǿƴ ƛƴ ŀ ǿǊƛǘǘŜƴ ŀƴŘ 

ǾŀƭƛŘ ά{ǘǊŀŦƎŜǎŜǘȊέ όtŜƴŀƭ !Ŏǘ ƻǊ [ŀǿύΦ
51

 The core Strafgesetz so far in Germany is the GPC itself from 

1871, including its many revisions until 2013. The manifold illegal actions are laid down in the differ-

ent chapters of the so-ŎŀƭƭŜŘ ά{ǇŜŎƛŀƭ tŀǊǘέΣ ǎŜŎǘƛƻƴǎ ул ǘƻ оруΦ LƭƭŜƎŀƭ ŀŎǘƛƻƴǎΣ ƘƻǿŜǾŜǊΣ ŀǊŜ ŀƭǎƻ ƭŀƛŘ 

down nowadays in some hundreds of special Acts belonging to the so-ŎŀƭƭŜŘ ƳŀǘǘŜǊ ƻŦ άbe-

ōŜƴǎǘǊŀŦǊŜŎƘǘέ όǎǳǇǇƭŜƳŜƴǘŀǊȅ ǇŜƴŀƭ ƭŀǿύΣ ƭƛƪŜ ǘƘŜ ά{ǘǊŀǖŜƴǾŜǊƪŜƘǊǎƎŜǎŜǘȊέ όǊƻŀŘ ǘǊŀŦŦƛŎ ŀŎǘύ ƻǊ ǘƘŜ 

ά.ŜǘŅǳōǳƴƎǎƳƛǘǘŜƭƎŜǎŜǘȊέ όƛƭƭŜƎŀƭ ŘǊǳƎ ŀŎǘύ ƻǊ ǘƘŜ άDŜǿŀƭǘǎŎƘǳǘȊƎŜǎŜǘȊέ όŀŎǘ ƻŦ ǎƘƛŜƭŘ ǇǊƻǘŜŎǘƛƴƎ 

victims of partner resp. family violence).52 

 

Felonies are defined in section 12 para 1 GPC as illegal actions carrying a minimal penalty of 1 

year or more of imprisonment
53

 whereas misdemeanours are defined in section 12 para 2 GPC as 

illegal actions carrying a minimal penalty of less than 1 year imprisonment or of a day fine54. So if one 

would like to know whether a penalized criminal action in the Special Part of GPC or in a supplemen-

tary Act is a misdemeanour or a felony, one has to double-check the penalty range as indicated in a 

concrete offence description with the general rules of section 12 GPC. The categorical distinction, by 

                                                           

 

51 bƻǘŀǘƛƻƴ ƻŦ ǘƘŜ ǎƻǳǊŎŜ ŦƻǊ ǘƘŀǘ ǊǳƭŜ ƛƴ DŜǊƳŀƴ ƭŜƎŀƭ ƭŀƴƎǳŀƎŜΥ άϠ мм !ōǎΦ м bǊΦ р {ǘD.έΦ ¢ƘǊƻǳƎƘƻǳǘ ǘƘŀǘ 
presentation, however, the English legal language notation will be administered for the sake of alleviating a 
coƳƳƻƴ ǳƴŘŜǊǎǘŀƴŘƛƴƎΦ IŜǊŜΥ ά{ŜŎǘƛƻƴ мм ǇŀǊŀƎǊŀǇƘ м bƻΦ р Dt/έΦ 
52 ¢ƘŜǊŜŦƻǊŜ ƻƴŜ Ŏŀƴ ǎǘŀǘŜ ƛƴ ǉǳŀƴǘƛǘŀǘƛǾŜ ǇŜǊǎǇŜŎǘƛǾŜ ǘƘŀǘ ǘƘŜ ƎǳƛŘƛƴƎ ǇǊƛƴŎƛǇƭŜ ƻŦ αŎƻŘƛŦȅƛƴƎά όŀƭǎƻύ ǇŜƴŀƭ ƭŀǿ 
has meanwhile not yet fully given up but has become at least full of holes. However, in a qualitative perspective 
German legislating authorities and policy making bodies, including the community of penal law scholars, tend 
ǘƻ ŎƻƴǎƛŘŜǊ ƛǎǎǳŜǎ ƭŀƛŘ Řƻǿƴ ƛƴ ǘƘŜ {ǇŜŎƛŀƭ tŀǊǘ ƻŦ ǘƘŜ Dt/ ŀǎ ǿŜƛƎƘƛƴƎ ƳƻǊŜ ƛƴ αŎǊƛƳƛƴŀƭ ǎƛƎƴƛŦƛŎŀƴŎŜά ƻǊ ǊŜƭe-
vance than issues laid down in special acts. In that unofficial but important tradition of thinking e. g. environ-
ƳŜƴǘŀƭ ŎǊƛƳŜǎ ǊŜŎŜƛǾŜŘ ƳǳŎƘ ƳƻǊŜ ǇƻƭƛŎȅ ŀƴŘ ŘƻŎǘǊƛƴŀƭ αŀǘǘŜƴǘƛƻƴά ǘƘŀƴ ōŜŦƻǊŜ ǿƘŜƴ ǘƘŜȅ ǿŜǊŜ ōŜƛƴƎ ǘǊŀƴs-
ferred so to speak from special environmental laws into the Special Part of the GPC, now building a full sepa-
ǊŀǘŜ ŎƘŀǇǘŜǊ ǘƘŜǊŜ ŀǎ αŎǊƛƳƛƴŀƭ ŀŎǘƛƻƴǎ ŀƎŀƛƴǎǘ ǘƘŜ ŜƴǾƛǊƻƴƳŜƴǘά ό/ƘŀǇǘŜǊ нфΣ ǎŜŎǘƛƻƴǎ онп ς 330d). 
53 The maximal penalty in Germany is either 15 years of imprisonment or imprisonment for live, section 38 GPC. 
54 The minimal penalty for a misdemeanour is 1 month of imprisonment (section 38 para 2 GPC) and/or a day 
fine (section 40 GPC) of five (day) units with at least one Euro for each unit. Just for clarification: the maximal 
number of day units is 360 (in case of concurrent offences 720, section 54 para 2 GPC), and the maximal 
amount of money for a day unit is 30,000 Euro, section 40 para 2 GPC. The upper limit of the imprisonment 
penalty for misdemeanours is varying, and seldom exceeding 5 years; however, some serious offences carry a 
penalty of up to 10 years imprisonment, like e. g. causing dangerous bodily injury, section 224 GPC, or particu-
lar serious cases of theft, section 243 GPC. 



66 
 

the way, remains valid even if the law explicitly provides for alternate heightened or restricted penal-

ǘȅ ǊŀƴƎŜǎ ƛƴ ǳƴǎǇŜŎƛŦƛŎ ǾŀǊƛŀƴǘǎ ƻŦ ŜƛǘƘŜǊ άŀƎƎǊŀǾŀǘƛƴƎέ ƻǊ άƳƛǘƛƎŀǘƛƴƎέ ŎŀǎŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎ55. 

 

3.1.2. Applicat ion o ffences 

Some misdemeanours in the GPC are ŘŜŦƛƴŜŘ ŀǎ ά!ƴǘǊŀƎǎŘŜƭƛƪǘŜέΣ ƛΦe. offences requiring an indi-

vidual specific application by the aggrieved person for public prosecution.
56

 The most interesting of 

those offences are the so-ŎŀƭƭŜŘ ǇǊƛƳŀǊȅ ƻǊ άŀōǎƻƭǳǘŜ !ƴǘǊŀƎǎŘŜƭƛƪǘŜέ όŀōǎolute application offences). 

Here the law leaves it to the full discretion of the victim to induce state action. Police resp. the pros-

ecution have to wait (and explicitly ask) for the victim´s decision if they get first-hand knowledge of a 

misdemeanour before they can go on after securing evidence in just preliminary way. The victim 

retains so to speak full power about the procedure in that he/she can withdraw the application at 

any time and at any stage of the criminal procedure without being obligated to provide reasons for 

doing so. This means e.g. that if a culprit (offender) changes his/her mind and procedural acting only 

after a criminal trial is already being underway, and enters into reconciliatory meetings with the ag-

grieved person (victim) leading to an acceptable if not perfect problem and conflict solution, the vic-

tim can promise in a kind of written out-of-court settlement to withdraw his/her application as soon 

as the promises of the offender have been delivered. The court is obligated then by law to terminate 

the criminal procedure upon receipt of the document of withdrawal57.  

 

Unfortunately there is no statistics and no research study available as to the quantity and quality 

of relevant undertakings. However, in the last decades the German legislation has been rather eager 

in reducing the number of absolute application offences, and to transform them either in so-called 

ǎŜŎƻƴŘŀǊȅ ƻǊ άǊŜƭŀǘƛǾŜ !ƴǘǊŀƎǎŘŜƭƛƪǘŜέ όǊŜƭŀǘƛǾŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦŦŜƴŎŜǎύ ƻǊ ƛƴ ƳŀƴŘŀǘƻǊȅ ǇǊƻǎŜŎǳǘƛƻƴ 

offences. Examples of the stƛƭƭ ǊŜƳŀƛƴƛƴƎ ŀōǎƻƭǳǘŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦŦŜƴŎŜǎ ŀǊŜ ά.ŜƭŜƛŘƛƎǳƴƎέ58 ƻǊ ά±Ŝr-

ƭŜǘȊǳƴƎ Ǿƻƴ tǊƛǾŀǘƎŜƘŜƛƳƴƛǎǎŜƴέ59 ƻǊ άIŀǳǎ- ǳƴŘ CŀƳƛƭƛŜƴŘƛŜōǎǘŀƘƭέ60 ƻǊ ά¦ƴōŜŦǳƎǘŜǊ DŜōǊŀǳŎƘ Ŝi-

ƴŜǎ CŀƘǊȊŜǳƎŜǎέ61. 

                                                           

 

55 Basic regulation: section 12 para 3 GPC. 
56 ¢ƘŜ άŀƎƎǊƛŜǾŜŘ ǇŜǊǎƻƴέ ƛǎ ƴƻǊƳŀƭƭȅ ŀ ŘƛǊŜŎǘ ǾƛŎǘƛƳ ōǳǘΣ ǳƴŘŜǊ ŎŜǊǘŀƛƴ ŎƻƴŘƛǘƛƻƴǎΣ ŀƭǎƻ ǊŜƭŀǘƛǾŜǎ ƻǊ ǊŜǇǊŜǎŜƴǘa-
tives of public institutions have similar rights. Basic regulation: sections 77-77e GPC. 
57 However, this has (sometimes very heavy) financial consequences for the applicant. He/she is obligated to 
Ǉŀȅ ǘƘŜ Ŏƻǎǘǎ ƻŦ ǘƘŜ ǇǳōƭƛŎ ǇǊƻŎŜŘǳǊŜ ŀƴŘ ǘƘŜ αƴŜŎŜǎǎŀǊȅ ŜȄǇŜƴŘƛǘǳǊŜǎά ƻŦ ǘƘŜ ŘŜŦŜƴŘŀƴǘ όǎŜŎǘƛƻƴ птл ƻŦ ǘƘŜ 
German Criminal Procedure Code). Therefore in any conflict resolution agreement between victims and of-
fenders leading to a withdrawal there should be an additional written agreement about who will eventually 
bear a part of or the full amount of official and privately incurred costs. 
58 Insulting another person, section 185 GPC. 
59 Violation of personal or professional or business secrets, section 203 GPC. 
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Relative application offences are being defined as those where the victim has the right to enter a 

formal application for penal prosecution
62

, but where the public prosecutor has the genuine power 

to start a formal state defined penal procedure if, as the standard legal formula goes, he considers it 

ŀƴ ƻōƧŜŎǘƛǾŜ ƴŜŜŘ ǘƻ άŀŎǘ ŜȄ ƻŦŦƛŎƛƻέ ŘǳŜ ǘƻ άǎǇŜŎƛŀƭ ǇǳōƭƛŎ ƛƴǘŜǊŜǎǘέ ƻŦ ǘǊȅƛƴƎ ǘƘŜ ŎŀǎŜΦ ¢Ƙƛǎ ƳŜŀƴǎ 

inter alia, compared to absolute application offences: If the victim withdraws his/her application 

after public prosecution has been started, the public procedure or trial can go on without any re-

ǎǘǊƛŎǘƛƻƴΦ 9ȄŀƳǇƭŜǎ ƻŦ ǊŜƭŀǘƛǾŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦŦŜƴŎŜǎ ŀǊŜ ǘǿƻ ƻŦŦŜƴŎŜǎ ƻŦ άYǀǊǇŜǊǾŜǊƭŜǘȊǳƴƎέΦ63 

 

3.1.3. Private prosecution of o ffences  

hǊƛƎƛƴŀƭƭȅ ǘƘŜ ά{ǘǊŀŦǇǊƻȊŜǎǎƻǊŘƴǳƴƎέ όDŜǊƳŀƴ tŜƴŀƭ tǊƻŎŜŘǳǊŜ /ƻŘŜ ƻŦ мутсΤ ƘŜǊŜƛƴŀŦǘŜǊΥ 

GPPC), with reforms and amendments until 2013, had regulated that absolute application offences 

ǿŜǊŜ ƻǇŜƴ ǘƻ ŀ άtǊƛǾŀǘƪƭŀƎŜέ όtǊƛǾŀǘŜ tǊƻǎŜŎǳǘƛƻƴύΦ ¢Ƙƛǎ ƳŜŀƴǎ ǘƘŀǘ ŀ ǾƛŎǘƛƳ ƘŀŘ ŀƴ ŀƭǘŜǊƴŀǘƛǾŜ ǘƻ ǘƘŜ 

entering of an application for public prosecution: He/she could instead charge the alleged offender 

ŦƻǊƳŀƭƭȅ ǿƛǘƘ ŀƴ ƻŦŦŜƴŎŜ ōŜŦƻǊŜ ǘƘŜ ά!ƳǘǎƎŜǊƛŎƘǘέ όƭƻŎŀƭ ŎǊƛƳƛƴŀƭ ŎƻǳǊǘύΣ ƻōǘŀƛƴƛƴƎ ǘƘŜ Ǉƻǎƛǘƛƻƴ ƻŦ ŀ 

private prosecutor in the moment the court decided to open a trial. Today the concept and contents 

of absolute application offences on the one hand, and private prosecution offences on the other 

hand, have been somehow separated by the legislation.
64

 Only some of the absolute application of-

fences can still be dealt with also via private prosecution procedure, as is the case with some of the 

relative application offences as long as the public prosecutor has not taken over the lead.  

 

The public prosecutor may, in addition, terminate official action if he/she finds in the course of 

affairs that one of the elements needed for starting or continuing mandatory prosecution is lacking.65 

When the prosecutor holds that such a case actually still fulfils, nevertheless, the requirements of an 

ŀǇǇƭƛŎŀǘƛƻƴ ƻŦŦŜƴŎŜΣ ƘŜ ǿƛƭƭ ǘŜƭƭ ǘƘŀǘ ŎƛǊŎǳƳǎǘŀƴŎŜ ǘƻ ǘƘŜ ǾƛŎǘƛƳ ŀƴŘ άƭŜŀǾŜ ƛǘ ŀǘ ƘƛǎκƘŜǊ ŘƛǎŎǊŜǘƛƻƴέ ǘƻ 

enter a private prosecution procedure. After having done so, the victim may find, in the course of the 

formal procedure, upon his/her own motion or upon a motion of the defendant a way towards out-

                                                                                                                                                                                     

 

60 Theft regarding a relative etc. or a person the thief is living with in a common household, section 247 GPC. 
61 Unauthorized use of a foreign motor vehicle or bicycle, section 248b GPC. 
62 Basic regulation: section 158 GPPC. 
63 Intentional bodily injury without aggravating circumstances, section 223 GPC, and negligent bodily injury, 
section 229 GPC. 
64 .ŀǎƛŎ ǊŜƎǳƭŀǘƛƻƴΥ рǘƘ αōƻƻƪά ƻŦ ǘƘŜ Dtt/Σ ǎŜŎǘƛƻƴǎ отп-394. 
65 Basic regulation: sections 152, 160 and 170 GPPC. Each and every year hundreds of thousands of cases are 
being terminated this way. 
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of-court conflict solution. Part of an eventual relevant agreement on the victim´s side would then be 

the promise to withdraw the private prosecution charge.66 Such events actually happen also in pre-

sent day German private prosecution procedures, but no official data or valid research result are 

available so far. 

 

For selected absolute application offences, e.g. regarding criminal trespass or criminal insult, 

and also for selected relative application offences, e.g. intentional bodily injury without aggravating 

ŎƛǊŎǳƳǎǘŀƴŎŜǎΣ ǘƘŜ Dtt/ Ƙŀǎ ƛƴǘǊƻŘǳŎŜŘ ŀ ƪƛƴŘ ƻŦ άŀŘŘƛǘƛƻƴŀƭ ōŀǊǊƛŜǊέ ŦƻǊ ǘƘŜ ǾƛŎǘƛƳΥ /ƘŀǊƎƛƴƎ ŀ Ře-

ŦŜƴŘŀƴǘ όƻŦŦŜƴŘŜǊύ ǿƛǘƘ ǎǳŎƘ ŀƴ ƻŦŦŜƴŎŜ Ǿƛŀ ǇǊƛǾŀǘŜ ǇǊƻǎŜŎǳǘƛƻƴ ŘŜǇŜƴŘǎ ƻƴ ŀ ά{ǸƘƴŜǾŜǊǎǳŎƘέ όƭƛǘŜr-

ŀƭƭȅ ǘǊŀƴǎƭŀǘŜŘ άŀǘǘŜƳǇǘ ŀǘ ǊŜŎƻƴŎƛƭƛŀǘƛƻƴέύΦ ¢Ƙƛǎ ƳŜŀƴǎ ƛƴ ŎƻƴŎǊŜǘƻ ǘƘŀǘ ǘƘŜ ǾƛŎǘƛƳ Ƙŀǎ ǘƻ ǘǳǊƴ ŦƛǊǎǘ ǘƻ 

a local authority ŎŀƭƭŜŘ ά{ŜǘǘƭŜƳŜƴǘ !ǳǘƘƻǊƛǘȅέ ōȅ ǎŜŎǘƛƻƴ оул Dtt/Φ ¢ƘŜ aƛƴƛǎǘǊƛŜǎ ƻŦ WǳǎǘƛŎŜ ƻŦ ǘƘŜ 

16 German federal states have jurisdiction on the basic organization of those authorities and the 

basic procedural rules; they leave the details then mostly to the local town or city administrations. 

Traditionally those authorities resp. the responsible persons were acting like civil law arbitrators, and 

ǎƻƳŜ ŦŜŘŜǊŀƭ ǎǘŀǘŜǎ ŜǾŜƴ ƻŦŦƛŎƛŀƭƭȅ ƴŀƳŜŘ ǘƘŜƳ ά{ŎƘƭƛŎƘǘǳƴƎǎǎǘŜƭƭŜƴέ όŀǊōƛǘǊŀǘƛƻƴ ƻŦŦƛŎŜǎύΦ  

In more recent times, however, some of those offices/persons turned partially or fully to ways 

and means of mediation in the understanding of privately organized resp. arranged victim-offender-

mediation schemes.
67

 Figures about the number and kind of cases dealt with in either of these ways 

are not being available for the whole German federation. However, selected official data published 

here and there by selected state authorities indicate that this could go overall in the range of several 

tenth of thousands cases in each and every year. If the parties to an arbitration effort do not accept 

ǘƘŜ ŀǊōƛǘǊŀǘƻǊȰǎ ǇǊƻǇƻǎŀƭ ƻǊ ƛŦ ŀ ƳŜŘƛŀǘƛƻƴ ŜŦŦƻǊǘ ŦŀƛƭǎΣ ǘƘŜ ƭƻŎŀƭ ŀǳǘƘƻǊƛǘȅ ŦƛƭŜǎ ŀ ŦƻǊƳŀƭ άƴƻǘƛŎŜ ƻŦ Ŧŀƛl-

ǳǊŜέΦ LŦ ǘƘŜ ǾƛŎǘƛƳ ǘƘŜƴ ǎǘƛƭƭ ǿƻǳƭŘ ƭƛƪŜ ǘƻ Ǝƻ ǘƻ ǘƘŜ ƭƻŎŀƭ ŎǊƛƳƛƴŀƭ ŎƻǳǊǘΣ ƘŜκǎƘŜ Ƙŀǎ ǘƻ present this 

                                                           

 

66 [ŜƎŀƭƭȅ ǇƻǎǎƛōƭŜ ŀǘ αŀƴȅ ǎǘŀƎŜ ƻŦ ǘƘŜ ǇǊƻŎŜŘǳǊŜάΣ ǎŜŎǘƛƻƴ офм ǇŀǊŀ м Dtt/Φ IƻǿŜǾŜǊΣ ǘƘƛǎ ƭŜŀŘǎ ŀƭǎƻ ƘŜǊŜ ǘƻ 
financial consequences, section 471 GPPC (very similar to those mentioned above in footnote 9), which the 
victim needs to take into consideration. Preferably a clear regulation should become part of a written out-of-
court settlement. 
67 The forgone German Democratic Republic (GDR) had developed a nationwide system of so-ŎŀƭƭŜŘ άDŜǎŜƭl-
ǎŎƘŀŦǘƭƛŎƘŜ DŜǊƛŎƘǘǎōŀǊƪŜƛǘέ όƭƛǘŜǊŀƭƭȅΥ ǎƻŎƛŜǘŀƭ ƧǳǎǘƛŎŜύ ƛƴ ƭƻŎŀƭ ǘƻǿƴ ƻǊ ǾƛƭƭŀƎŜ ŎƻƳƳǳƴƛǘƛŜǎ όάŀǊōƛǘǊŀǘƛƻƴ Ŏƻm-
Ƴƛǎǎƛƻƴǎέύ ŀƴŘ ƛƴ ǎǘŀǘŜ ƻǿƴŜŘ ŜƴǘŜǊǇǊƛǎŜǎΣ ōǳǘ ŀŎǘǳŀƭƭȅ ƳƻǊŜ ƻŦǘŜƴ ƛƴ ǎƻ-ŎŀƭƭŜŘ ǎƻŎƛŀƭƛǎǘ ŜƴǘŜǊǇǊƛǎŜǎ όάŎƻƴŦƭƛŎǘ 
ŎƻƳƳƛǎǎƛƻƴǎέύΦ Lnter alia, they were entitled to deal with a host of everyday personal or small group conflicts, 
including cases of so-ŎŀƭƭŜŘ ά±ŜǊŦŜƘƭǳƴƎŜƴέ όŎǊƛƳƛƴŀƭ ŎƻƴǘǊŀǾŜƴǘƛƻƴǎύ ǿƘƛŎƘ ŎƻƴǎǘƛǘǳǘŜŘ ŀ ǎǇŜŎƛŀƭ Ŏƭŀǎǎ ƻŦ ƳƛƴƻǊ 
misdemeanours in the GDR Penal Code. The police and the prosecution had the right, and under certain condi-
tions even the obligation, to transmit relevant cases to such institutions for deliberation and final solution, 
including forms of victim-offender reconciliation. (By the way: such cases were, somehow consequently, not 
registered for the official GDR police crime statistics). Ideas and preliminary plans to save those institutions and 
regulations in the new German states after re-unification of Germany (in 1990), or even to extend them under 
new demƻŎǊŀǘƛŎ ŀǳǎǇƛŎŜǎ ǘƻ ǘƘŜ άƻƭŘέ ǿŜǎǘŜǊƴ ǎǘŀǘŜǎΣ ŘƛŘ ƴƻǘ ǿƻǊƪ ƻǳǘ ŜǾŜƴǘǳŀƭƭȅΦ  
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notice in order to proof the fulfilment of admissibility-requirements of a private prosecution proce-

dure. 

 

3.1.4. Regulat ing c ivi l  wrongs in the course of a criminal law t rial  

The GPPC knows since 1943, in following a scheme developed in Austrian law, a special proce-

ŘǳǊŜΣ ŎŀƭƭŜŘ ά!ŘƘŅǎƛƻƴǎǾŜǊŦŀƘǊŜƴέ όŀŘƘŜǎƛƻƴ ǇǊƻŎŜŘǳǊŜΣ ǎŜŎǘƛƻƴǎ пло Ŝǘ ǎŜǉΦύΦ ¦ƴŘŜǊ ŎŜǊǘŀƛƴ ŎƻƴŘi-

tions the aggrieved personal victim or his/her heir is entitled to sue the defendant before the crimi-

nal court in order to reach a criminal coǳǊǘ ŘŜŎƛǎƛƻƴ ǊŜƎǳƭŀǘƛƴƎ ά±ŜǊƳǀƎŜƴǎǊŜŎƘǘƭƛŎƘŜ !ƴǎǇǊǸŎƘŜ όŎƛǾƛƭ 

law possessory titles) acquired by him/her as immediate consequences of the offence and/or 

through causal after-ŜŦŦŜŎǘǎΦ ¢ƘŜ ǘŜǊƳ άǇƻǎǎŜǎǎƻǊȅ ǘƛǘƭŜǎέ ŎƻƳǇǊƛǎŜǎ ƛƴ ǘƘŜ ŎƻǊŜ ƳŀǘŜǊƛŀƭ ŀƴŘ ǇƘȅǎƛŎŀƭ 

damages/losses, and in addition so-called immaterial resp. non-physical damages meaning different 

forms of significant losses of quality of life like heavy resp. lasting physical pain or strong resp. lasting 

emotional/psychological distress. The latter may lead to a court decision to award the victim 

ά{ŎƘƳŜǊȊŜƴǎƎŜƭŘέ όǎǇŜŎƛŀƭ ŎƻƳǇŜƴǎŀǘƛƻƴΣ ǎƻƳŜǘƛƳŜǎ ƛƴ ŀ ƳŀƴƴŜǊ ǎƛƳƛƭŀǊ ǘƻ ǿƘŀǘ ƛǎ ŎŀƭƭŜŘ ƛƴ ǘƘŜ ¦Φ{Φ 

ƭŜƎŀƭ ŘƻŎǘǊƛƴŜ άǇǳƴƛǘƛǾŜ ŘŀƳŀƎŜǎέύΦ¢ƘŜ ŎǊƛƳƛƴŀƭ ŎƻǳǊǘȰǎ ŘŜŎƛǎƛƻƴ ƘŀǎΣ ǿƘŜƴ ōŜŎƻƳƛƴƎ ŦƛƴŀƭΣ ŜȄŀŎǘƭȅ 

the same quality as a final civil court decision. The German legislator has made continuous efforts to 

reform the adhesion procedure in extending its scope and with the aim of augmenting the frequency 

of its use in practice, including stronger requirements for considering relevant such options by single 

sitting judges and court benches. However, in a quantitative perspective, this was always more or 

less in vain, since the majority of judicial practitioners did not and still does not like the combination 

of criminal and civil procedure rules by a couple of legal and extra-legal considerations, which are not 

to be dealt with here. Some scholars are even inclined to declare the relevant chapter of the GPPC as 

άŘŜŀŘ ƭŀǿέΣ ǿƘƛŎƘ ǎŜŜƳǎ ŀ ōƛǘ ǘƻƻ ǎǘǊƻƴƎ ǎƛƴŎŜ ƴŜǾŜǊǘƘŜƭŜǎǎ Ŝŀch year a couple of thousands of 

those procedures take place predominantly in lower local courts.  

 

With respect to conflict solution the most interesting issue is that upon a common motion of the 

(quasi-civil) plaintiff and the (quasi-civil) defendant, which may and in practice actually very often is 

being prepared by out-of-ŎƻǳǊǘ ƳŜŜǘƛƴƎǎΣ ǘƘŜ ŎƻǳǊǘ Ŏŀƴ ƛƴǘǊƻŘǳŎŜ ŀƴŘ ŜŦŦŜŎǘǳŀǘŜ ŀƴ άƛƴ-court-

ǎŜǘǘƭŜƳŜƴǘέΦ ¢ƘŜ ŎƻǳǊǘΣ ƛƴ ƛǘǎ ŎŀǇŀŎƛǘȅ ŀǎ ŎǊƛƳƛƴŀƭ ŎƻǳǊǘΣ Ƴŀȅ ŎƻƴǎƛŘŜǊ ǘƘŜ ǎŜǘǘƭŜƳŜƴǘ ŀǎ ƪƛƴŘ ƻŦ Ǿƛc-

tim-offender reconciliation, and hold it as a mitigating element when eventually meting out the sen-

tence. This solution has, in addition, a big advantage compared to a fully private out-of-court settle-

ment: if the defendant does not fulfil in due course of time all or some of consensually deferred du-

ties, he/she had promised originally to deliver later on: The victim can then make use of the settle-

ment document as if it were a civil court final judgement, which means it has the quality of an imme-
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ŘƛŀǘŜƭȅ άŜȄŜŎǳǘŀōƭŜ ŎƻǳǊǘ ǘƛǘƭŜέΣ ǘƻ ōŜ ŜƴŦƻǊŎŜŘ Ǿƛŀ ǘƘŜ ǳǎǳŀƭ ŎƛǾƛƭ ǇǊƻŎŜŘǳǊŜǎ ƭƛƪŜ ǎŜƴŘƛƴƎ ŀ ōŀƛƭƛŦŦ ǘƻ 

the offender/defendant.  

 

3.2. THE Ȱ.EW WAVEȱ OF VICTIM RIGHTS AND OPTIONS SINCE THE M ID -1970 S 

The new lines of development in penal policy and legislation towards more and particularly bet-

ter designed victim´s rights and options in German penal law and penal procedure law are to be seen 

ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ ŀ ƳƻǊŜ ƎŜƴŜǊŀƭƛȊŜŘ άǾƛŎǘƛƳ ǘǳǊƴέ ǘƘŀǘ ǎǘŀǊǘŜŘ ŦƻǊƳally in the middle of the 1970s. In 

May 1976 the federal legislator passed the fƛǊǎǘ ǊŜƭŜǾŀƴǘ ƭŀǿΣ ƴŀƳŜƭȅ ǘƘŜ άhǇŦŜr-

ŜƴǘǎŎƘŅŘƛƎǳƴƎǎƎŜǎŜǘȊά (Victim Compensation Act). This act was and still is, in its new version of 1985, 

part of German social law provisions. Victims of intentional violent criminal acts are entitled to re-

ceive different forms of public support resp. benefits if they cannot get (sufficient) restitution be-

cause of circumstances on the offender´s side. Examples are: the offender remained unknown, the 

offender fled to a foreign country to hide there; the known offender was evidently much too poor to 

raise any additional money at all.  

 

A couple of NGOs were then engaging in fostering a broader oriented debate in the public, in 

professional circles and also institutions of penal policy and legislation like parliamentary factions and 

state and federal ministries: It aimed basically at improving the position of (potential and actual) 

victims of crime, in particular victims of violent or sexual offences in a couple of respects. Dominant 

catchwords of the debates and then legal renovations were/are: victim support, victim protection, 

and victim rights in the law enforcement and criminal justice procedures. The latter rights can be 

subdivided into two categories. On the hone hand those rights providing the victim in his/her capaci-

ty as witness effective possibilities to avert inappropriate (intrusive) questions during examination 

and the right not to testify in so far as pieces of information might eventually lead to dangers for the 

witness or his/her personal environment; on the other hand those rights enabling the victim to par-

ticipate actively in the procedures (notably the trial), including such demands that would formally 

bind the court to react in a certain way. A whole series of relevant laws was passed between the late 

1980s anŘ ǘƘŜ ȅŜŀǊ нлмнΦ Lǘ ǎǘŀǊǘŜŘ ǿƛǘƘ ǘƘŜ άCƛǊǎǘ !Ŏǘ ǘƻ LƳǇǊƻǾŜ ǘƘŜ tƻǎƛǘƛƻƴ ƻŦ ǘƘŜ ±ƛŎǘƛƳ ƛƴ ǘƘŜ 

tŜƴŀƭ tǊƻŎŜǎǎέ ŦǊƻƳ 5ŜŎŜƳōŜǊ мфусΤ ƛǘ ŜƴŘŜŘ ς for the time being ς ǿƛǘƘ ǘƘŜ ά!Ŏǘ ǘƻ {ǘǊŜƴƎǘƘŜƴ ǘƻ 

wƛƎƘǘǎ ƻŦ ±ƛŎǘƛƳǎ ƻŦ {ŜȄǳŀƭ hŦŦŜƴŎŜǎέ ŦǊƻƳ WǳƴŜ нлмоΦ 
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The idea oŦ ŜȄǇƭƛŎƛǘƭȅ ƛƴǘǊƻŘǳŎƛƴƎ ά¢ŅǘŜǊ-Opfer-!ǳǎƎƭŜƛŎƘέ όhŦŦŜƴŘŜǊ-Victim-Reconciliation)68 into 

German adult and juvenile penal procedures formed but a part of the broader stream of reform 

movements. First policy and practice oriented publications appeared since the early 1980s. A few 

years later NGOs in different states resp. regions of Germany began to implement pilot Victim-

Offender-Reconciliation resp. Victim-Offender-Mediation programmes for young offenders. The first 

VOM programme was established in 1985 in Reutlingen, South-West Germany.
69

 The federal legisla-

tion started to officially recognize VOM in December 1990, with the passing and promulgation of the 

ǊŀǘƘŜǊ ǾƻƭǳƳƛƴƻǳǎ άCƛǊǎǘ !Ŏǘ ǘƻ wŜŦƻǊƳ ǘƘŜ ¸ƻǳǘƘ /ƻǳǊǘ [ŀǿέΦ ¢Ƙƛǎ !Ŏǘ ƛƴǘǊƻŘǳŎŜŘ ±ha ŦƻǊ ȅƻǳƴƎ 

culprits between 14 and 21 years of age.70 Four years later, i.e. in December 1994, the so-ŎŀƭƭŜŘ ά!Ŏǘ 

to Improve the Combat against /ǊƛƳŜέ ŀƳŜƴŘŜŘ ǘƘŜ Dt/ ōȅ ƛƴǘǊƻŘǳŎƛƴƎ ς inter alia ς the special 

section 46a enabling courts in adult criminal procedure to explicitly and positively consider VOM 

activities resp. restitution efforts on the part of the defendant (offender) when meting out the sen-

tence. Again some four years later, in December 1999, the so-ŎŀƭƭŜŘ ά!Ŏǘ ǘƻ !ƴŎƘƻǊ hŦŦŜƴŘŜǊ-Victim-

Reconciliation into Penal PrƻŎŜŘǳǊŜέ ƛƴǘǊƻŘǳŎŜŘ ŀ ŎƻǳǇƭŜ ƻŦ ǇƻǎǎƛōƛƭƛǘƛŜǎ ŦƻǊ ǘƘŜ ǇǊƻǎŜŎǳǘƛƻƴ ŀƴŘ ǘƘŜ 

courts to use VOM directives in all stages of the criminal process as a discretionary alternative to 

formal (trial) reactions; and it created explicit rules for a legally valid transfer of suitable cases (offi-

cial documents and other pieces of information) to private resp. charitable organizations, thus ena-

bling them to handle/mediate conflicts properly and efficiently, including privacy or other data pro-

tection issues. The so-called άCƛǊǎǘ !Ŏǘ ǘƻ LƳǇǊƻǾŜ ǘƘŜ wƛƎƘǘǎ ƻŦ ±ƛŎǘƛƳǎ ƛƴ ǘƘŜ tŜƴŀƭ tǊƻŎŜŘǳǊŜέ ŀǎ 

passed in June 2004 improved ς inter alia ς the victim-witness position with respect to receive timely 

information about assistance schemes or programmes. With the so-ŎŀƭƭŜŘ ά{ŜŎƻƴŘ !Ŏǘ to Strengthen 

ǘƘŜ wƛƎƘǘǎ ƻŦ ²ƛǘƴŜǎǎŜǎ ŀƴŘ ±ƛŎǘƛƳǎ ƻŦ /ǊƛƳŜ ƛƴ ǘƘŜ tŜƴŀƭ tǊƻŎŜŘǳǊŜέ ŀǎ ǇŀǎǎŜŘ ƛƴ Wǳƭȅ нллф ǘƘŜ ƭŜƎƛs-

lator changed a couple of GPPC sections, and added some new sections. 

 

¢ƘŜ ŎǳǊǊŜƴǘ ǎƛǘǳŀǘƛƻƴ ƛǎ ŎƘŀǊŀŎǘŜǊƛȊŜŘ ōȅ ŀ ƪƛƴŘ ƻŦ άŦǊŀƎƳŜƴǘŜŘ ǇƛŎǘǳǊŜέΦ ¢Ƙƛǎ ƛǎ ǘƻ ǎŀȅ ǘƘŀǘ ǘƘŜ 

legislation in Germany has been rather busy during the last three decades or so with trying to im-

                                                           

 

68 ¢ƘŜ ǘŜǊƳ αhŦŦŜƴŘŜǊ-Victim-wŜŎƻƴŎƛƭƛŀǘƛƻƴέ όh±wύ ŀŎŎŜƴǘǳŀǘŜǎ ǘƘŜ ƻŦŦŜƴŘŜǊ ǎƛŘŜΣ ŀǘ ƭŜŀǎǘ ǳƴŘŜǊ ǎŜƳŀƴǘƛŎ 
perspective. There were some suggestions from scholarly side to change this ǘŜǊƳ ƛƴǘƻ ά±ƛŎǘƛƳ-Offender-
wŜŎƻƴŎƛƭƛŀǘƛƻƴέ ό±hwύ ƻǊ ŜǾŜƴ ά±ƛŎǘƛƳ-Offender-aŜŘƛŀǘƛƻƴέ ό±haύΤ ƘƻǿŜǾŜǊΣ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ƭŜŦǘ ƛǘ ƛƴ ǘƘŜ ƻǊƛƎi-
nal version during all the law reforms in the last 30 years. Since the large majority of scholars and practitioners 
in ǘƘŜ ŦƛŜƭŘ Ƨƻƛƴǎ ǘƘŜ Ǉƻǎƛǘƛƻƴ ǘƘŀǘ ǘƘŜ άǎǳōǎǘŀƴǘƛǾŜ ƳŜŀƴƛƴƎέ ƻŦ ǘƘŜ ǘŜǊƳ ǎǘǊŜǎǎŜǎ ǘƘŜ ǾƛŎǘƛƳ ǎƛŘŜΣ ǘƘŜ ŦƻƭƭƻǿƛƴƎ 
text prefers to refer to the internationally used terms VOR or VOM. 
69 αtǊƻƧŜƪǘ IŀƴŘǎŎƘƭŀƎάόtǊƻƧŜŎǘ IŀƴŘ-Shake), as a special programme of the cƘŀǊƛǘŀōƭŜ ƻǊƎŀƴƛȊŀǘƛƻƴ α±ŜǊŜƛƴ 
IƛƭŦŜ ȊǳǊ {ŜƭōǎǘƘƛƭŦŜάόƛƴŎƻǊǇƻǊŀǘŜŘ ŀǎǎƻŎƛŀǘƛƻƴ αIŜƭǇ ŦƻǊ tŜƻǇƭŜ ǘƻ IŜƭǇ ¢ƘŜƳǎŜƭǾŜǎάύΦ 
70 Relevant details of this regulation and other legal regulations as mentioned here are being dealt with in the 
following chapters. 
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prove the position of crime victims, reshaping many existing sections of, and amending a couple of 

new promising sections to, the GPPC, the GPC and other related Acts. Some of them are specifically 

regulating VOM and Victim Restitution, others are partially resp. indirectly also suitable for alleviating 

VOM and Restitution procedures. The regulations are scattered throughout the relevant laws, and 

they are not always written in a manner which makes their substantial content and scope sufficiently 

explicit in plain terms to become easily understandable also for non-specialists.  

 

A systematic and coherent legal conception of Restorative Justice in penal matters still needs to 

be developed and implemented. However, there has meanwhile developed a kind of common under-

standing in Germany, that VOM in penal matters can be conceived in its basic elements and central 

structures as but a part of Mediation in law in general.  

 

An EU-Directive of 20 May 2008 had obligated the Member States to introduce mediation pro-

cedures into their national civil and commercial laws, with special regard to cross-border affairs. The 

German federal legislator pasǎŜŘ ŀŎŎƻǊŘƛƴƎƭȅ ŀ άaŜŘƛŀǘƛƻƴǎƎŜǎŜǘȊέ όaŜŘƛŀǘƛƻƴ !Ŏǘύ ƛƴ Wǳƭȅ нлмн 

which contains a host of aspects that could substantially applied without any change also for penal 

mediation.
71

 However the federal legislation did decisively not refer to penal matters when discuss-

ing and passing this act.
72

  

 

3.3. PRESENT REGULATION OF VOM IN GERMAN ADULT PENAL MATTERS 

In the following sections the procedural and substantial elements/aspects of penal mediation 

are dealt with in some detail, separating adult criminal justice and juvenile justice, and stressing the 

ǇŜǊǎǇŜŎǘƛǾŜ ƻŦ άŎŀǎŜ Ŧƭƻǿέ ǘƘǊƻǳƎƘ ƛƴǎǘƛǘǳǘƛƻƴǎ ƻŦ ƭŀǿ ŜƴŦƻǊŎŜƳŜƴǘ ŀƴŘ ŀŘƧǳŘƛŎŀǘƛƻƴ ŘǳǊƛƴƎ ǘƘŜ Řƛf-

ferent procedural stages.  

 

3.3.1. Information  about VOM during i nterrogation  

In most criminal cases the police are the first to get knowledge of offences in general, including 

those affecting an individual victim or several persons at once resp. consecutively. A suspect may be 

                                                           

 

71 For example the definition of: mediation (section 1), mediation procedure, tasks of the mediator (section 2), 
and neutrality of the mediator (section 3). 
72 Interestingly enough: Section 9 extends the applicability of the principles also to the fields of Labour Law, 
Social Law, Administrative Law, and Tax Law. Interesting analysis in general: Frank Schreiber, Mediationsge-
setzgebung als Justizreform, in Kritische Vierteljahresschrift für Gesetzgebung und Rechtswissenschaft 96, 2, 
2013, Pp. 102-114. 
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known to the investigating police officer(s) ex officio or by victim/bystander information immediately 

or later on after further investigation efforts. In any case: When the police are about to formally in-

terrogate the suspect for the first time, they are obligated by law, apart from the duty to instruct 

him/her about personal constitutional/procedural rights, to provide information on conflict resolu-

ǘƛƻƴ ǇƻǎǎƛōƛƭƛǘƛŜǎΦ ¢ƘŜ ǿƻǊŘƛƴƎ ƻŦ ǘƘŜ ƭŀǿ ƛǎ ŀ ōƛǘ ŘƛǎŎǊŜǘƛƻƴŀǊȅΣ ƘƻǿŜǾŜǊΦ ¢ƘŜ ƛƴǘŜǊǊƻƎŀǘƻǊ άǎƘŀƭƭ Ǉƻƛƴǘ 

out to the suspect, in suitable cases, the possibility of victim-offender-ǊŜŎƻƴŎƛƭƛŀǘƛƻƴέΦ
73

 The regula-

tion is ŀƭǎƻ ǾŀƭƛŘ ŦƻǊ ŀƴ ƛƴǘŜǊǊƻƎŀǘƛƴƎ ǇǊƻǎŜŎǳǘƻǊ ƛƴ ƘƛǎκƘŜǊ άŦƛǊǎǘέ ƛƴǘŜǊǊƻƎŀǘƛƻƴΣ ōŜ ƛǘ ǘƘŜ ŦƛǊǎǘ ƛƴǘŜǊǊo-

gation the suspect is confronted with at all or the first interrogation at this stage after an earlier po-

lice interrogation.
74

 And it is valid for a judge acting in the capacity as examining judge upon demand 

of the prosecutor or exceptionally upon immediate urgent demand of a police institution.
75

 

 

/ƻƳǇŀǊŜŘ ǘƻ ǘƘƛǎ ŜȄǇƭƛŎƛǘ ǊŜƎǳƭŀǘƛƻƴ ŦƻǊ άƻŦŦŜƴŘŜǊǎέ ǘƘŜ ǊŜƎǳƭŀǘƛƻƴ ŦƻǊ ǘƘŜ άǾƛŎǘƛƳǎέ ƛǎ ǎǘƛƭƭ ǳn-

derdeveloped. There are two parts of law dealing with what the legislator expects the competent 

authorities to do so far.  

 

tŀǊǘ ƻƴŜΥ Lƴ ǘƘŜ ǎǇŜŎƛŀƭ Dtt/ ŎƘŀǇǘŜǊ ƻƴ άƻǘƘŜǊ ȰŀǳǘƘƻǊƛȊŀǘƛƻƴȫ ƻŦ ǘƘŜ ŀƎƎǊƛŜǾŜŘ ǇŜǊǎƻƴέ όǎŜŎǘƛƻƴ 

406 d et seq.) section 406 h regulates rules for άƴƻǘƛŦȅƛƴƎ ǘƘŜ ŀƎƎǊƛŜǾŜŘ ǇŜǊǎƻƴ ŀōƻǳǘ ŀŘŘƛǘƛƻƴŀƭ ƻp-

ǘƛƻƴǎέ ƴƻǘ ȅŜǘ ŘŜŀƭǘ ǿƛǘƘ ƛƴ ǎŜŎǘƛƻƴǎ плс Ř-g, either ex officio or upon demand. Authorities are asked 

ǘƻ ƛƴŦƻǊƳ άŀǎ ŜŀǊƭȅ ŀǎ ǇƻǎǎƛōƭŜέ ŀƴŘ άŀǎ ŦŀǊ ŀǎ ǇƻǎǎƛōƭŜ ƛƴ ǿǊƛǘƛƴƎ ŀƴŘ ƛƴ ŀƴ ǳƴŘŜǊǎǘŀƴŘŀōƭŜ ƭŀƴƎǳŀƎŜέ 

the aggrieved person ς inter alia ς about possibilities for receiving victim compensation, for getting 

stay-away orders against the perpetrator of partner or family violence, for claiming restitution via an 

adhesion procedure, and for seeking victim assistance including counselling and psycho-social sup-

port in later trial. VOM is not named there. And it is also not explicitly specified which authority has 

the duty/responsibility to effectuate the notifying. The dominant opinion in legal doctrine holds that 

only the prosecution and the judges or courts are being bound so far. However, the law does not 

ŦƻǊōƛŘ ǘƻ ŀ ǇǊƻǎŜŎǳǘƛƻƴ ŀǳǘƘƻǊƛǘȅ ǘƻ ŀǎƪ ƛǘȰǎ ƳƻǊŜ ƻǊ ƭŜǎǎ άŀŦŦƛƭƛŀǘŜŘέ ǇƻƭƛŎŜ ƛƴǎǘƛǘǳǘƛƻƴǎ ŀƴŘκƻǊ ǇƻƭƛŎŜ 

officers to act accordingly, nor does it prevent the police to take a lead in organising relevant services 

by their own motion.  

 

Actually both ways are being used, with considerable variation in scope and intensity among 

states and regions (cities). Some police authorities/institutions have appointed so-calƭŜŘ άhǇŦŜr-

                                                           

 

73 Section 163 a para 4 phrase 2 GPPC, in accordance with section 136 para 1, phrase 4 GPPC. 
74 Section 163 a para 3 phrase 2 GPPC, in accordance with section 136 para 1 phrase 4 GPPC. 
75 Section 136 para 1 phrase 4 GPC, in accordance with section 162 and section 163 para 2 GPPC. 



74 
 

ōŜŀǳŦǘǊŀƎǘŜέ ό±ƛŎǘƛƳ [ƛŀƛǎƻƴ hŦŦƛŎŜǊǎύ ŀƴŘ ǇǊƻǾƛŘŜ ǘƘŜƛǊ ŦǊƻƴǘ-end personnel at the reception desk as 

well as rank-and-file interrogators with flyers containing detailed information for victims how and to 

whom they could turn in case of need, including victim-offender-mediation. Other authori-

ties/institutions do not engage very much, and may only store information sheets at a rack near the 

reception desk, or leave it to the discretion of police precinct ŎƻƳƳŀƴŘŜǊǎΩ resp. individual interro-

gators whether at all and how to handle victims´ information and support needs. General data or 

ŘŜǘŀƛƭŜŘ ǎǘǳŘƛŜǎ ŀōƻǳǘ ǘƘŜ ǿƘƻƭŜ άǎŎŜƴŜέ ŀǊŜ ƴƻǘ ȅŜǘ ŀǾŀƛƭŀōƭŜΦ 

 

Part two: People who are potential or actual witnesses to an offence, in particular victim-

witnesses, are not being bound by law to follow a police call/writ asking them to come to the station 

or asking them to stand an interrogation. However, if they do so ς as usual ς in practice, the law 

regulates in section 163 para 4 GPPC a remarkable number of duties to be observed by the police 

officers, but nothing explicitly with regard to victim support or possibilities for VOM. As compared to 

the police, victim-witnesses have to follow the order of the court or of the prosecution to show up at 

the office, and they are obligated to stand an interrogation in principle, and tell the full truth; here 

the law rules, in again somehow dark words, that the writ of summons has to contain information on 

ǇǊƻŎŜŘǳǊŀƭ ǊǳƭŜǎ άǎŜǊǾƛƴƎ ǘƘŜ ƛƴǘŜǊŜǎǘ ƻŦ ǘƘŜ ǿƛǘƴŜǎǎέ ŀƴŘ ǊŜƎŀǊŘƛƴƎ ǇƻǎǎƛōƭŜ άŦƻǊƳǎ ƻŦ ǇǊƻŎŜǎǎ ŀǎǎƛs-

ǘŀƴŎŜ ǘƻ ǿƛǘƴŜǎǎŜǎέΦ
76

  

 

The commentaries and textbooks do not mention here any regulation pertaining to the fields of 

victim support etc. nor to VOM. It depends so far on the practitioners to develop their own positive 

agenda, and some practitioners in some regions are inclined and engaged, as personal experience 

shows; data or research results are still lacking, however. 

 

3.3.2. Inst i tut ional promotion of VOM during i nterrogation  

A reshaping of the above named GPPC rules would be substantially worthwhile, under crimino-

logical and victimological perspectives, in order to make alert the police, the prosecution and the 

courts/judges during their daily routine activities of the relevant legal possibilities for inducing then ς 

inter alia ς conflict resolution procedures. In a pure doctrinal perspective, however, one could cor-

rectly argue that there is already a general rule at another chapter of the GPPC asking the judicial 

                                                           

 

76 For the judge: Section 48 para 2 GPPC. For the prosecution: Section 161a para 2 phrase 2 GPPC in accordance 
with section 48 para 2 GPPC. 
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authorities to take care of the issues, which will come to their mind when they find relevant indica-

tors in their filed documents.  

 

The anchor norm is section 155a GPPC. It reads under the semi-ƻŦŦƛŎƛŀƭ ƘŜŀŘŜǊ άhŦŦŜƴŘŜǊ-Victim-

wŜŎƻƴŎƛƭƛŀǘƛƻƴέ ƭƛƪŜ ŦƻƭƭƻǿǎΥ ά¢ƘŜ ǇǊƻǎŜŎǳǘƛƻƴ ƻŦŦƛŎŜ ŀƴŘ ǘƘŜ ŎƻǳǊǘ shall examine at every stage of the 

proceedings the possibility to reach a reconciliation agreement between the charged/accused person 

and the aggrieved person. In appropriate cases they shall work towards such a solution. It is not al-

lowed to consider a case as being appropriate agaƛƴǎǘ ǘƘŜ ŜȄǇǊŜǎǎ ǿƛƭƭ ƻŦ ǘƘŜ ŀƎƎǊƛŜǾŜŘ ǇŜǊǎƻƴΦέ ώŜm-

phasis added]. The issue of looking for ways and means to get repaired the damage caused by the 

offence is coming in only a bit later, i.e. in section 155b GPPC regulating primordially data protection 

questions in case the prosecution or the court have chosen to ask an extraneous competent institu-

tion to take over the concrete reconciliation procedure. The GPPC does not define in sections 155a 

and 155b what OVR is all about in terms of substance and methodology, nor does any other code or 

act of law that mentions OVR do so. Also there is no explicit regulation as to who is being legally enti-

tled to participate in relevant meetings/proceedings (see also some remarks to this issue in following 

chapters). 

 

3.3.3. VOM During the prel iminary p rocedure  

The police are also presently asked and entitled, along German penal procedure legal and policy 

traditions, to handle cases, suspects, witnesses, also victim witnesses, in a swift manner. This means 

in the words of section мсо ǇŀǊŀ м Dtt/Σ ǘƘŀǘ ǘƘŜȅ ƘŀǾŜ ǘƘŜ ǊƛƎƘǘ ŀƴŘ ǘƘŜ Řǳǘȅ ǘƻ άƛƴǾŜǎǘƛƎŀǘŜ ƻŦŦŜƴc-

es and thereby to take measures and give orders, which are urgently needed in order to prevent any 

ǎǳǇǇǊŜǎǎƛƻƴ ƻŦ ŜǾƛŘŜƴŎŜέΦ hƴ ǘƘƛǎ ōŀǎƛǎ ǘƘŜȅ ŀǊŜ ŜȄǇŜŎǘŜŘ ŀƴŘ ƻōƭƛƎŀǘŜŘ ǘƻ άŦƻǊǿard their records to 

ǘƘŜ ǇǳōƭƛŎ ǇǊƻǎŜŎǳǘƛƴƎ ƻŦŦƛŎŜ ǿƛǘƘƻǳǘ ŘŜƭŀȅέ όǎŜŎǘƛƻƴ мсо ǇŀǊŀ н Dtt/ύΦ Lƴ ŀ ŎƻƳƳƻƴƭȅ ǳǎŜŘ ǎƘƻǊǘ 

ǾŜǊǎƛƻƴ ǘƘƛǎ ƛǎ ōŜƛƴƎ ŎŀƭƭŜŘ άtƻƭƛŎŜ wƛƎƘǘ ƻŦ ŀƴŘ 5ǳǘȅ ǘƻ ǘƘŜ CƛǊǎǘ DǊŀōκ!ŎŎŜǎǎέ ƛƴ ŀƴȅ ŎŀǎŜ ǿƘŜǊŜ ŦŀŎǘǎ 

come to their knowledge which leaŘ ǘƻ άǇǊŜƭƛƳƛƴŀǊȅ ǎǳǎǇƛŎƛƻƴ ŦƻǊ ǘƘŜ ŎƻƳƳƛǘǘŀƭ ƻŦ ŀ ŎǊƛƳƛƴŀƭ ŀŎǘƛƻƴέΦ  

 

So far the police are bound on the one hand, like the prosecution, to the so-called legality prin-

ciple which could more precisely be named the principle of mandatory prosecution (cf. sections 152 

and 160, GPPC). On the other hand, the law installs the prosecution authority as the so-ŎŀƭƭŜŘ άaŀs-

ǘŜǊ ƻŦ ǘƘŜ tǊŜƭƛƳƛƴŀǊȅ tǊƻŎŜŘǳǊŜέΦ Lƴ ǇǊŀŎǘƛŎŜΣ ǘƘŜǊŜ ŀǊŜ ǇŀǊǘƭȅ ǘŀŎƛǘΣ ǇŀǊǘƭȅ ŦƻǊƳŀƭ ŀƎǊŜŜƳŜƴǘǎ ŀƭƭ ƻǾŜǊ 

Germany at the ministerial, regional and local levels between police and judicial authorities. Those 

agreements grant the police the power to investigate by their own decision and upon their own 

clearance routine tactics etc. most offences except the very serious ones. This goes up to the point 
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where the case seems either sufficiently cleared or rather definitely not clearable by criminalistics 

methods, or where the police needs to administer special investigation methods which require in 

legal or institutional respects to get authorised by the prosecution or an investigating judge or even a 

special bench court.  

 

Eventually, however, at some early or late point of the investigation, the police are always, with 

no exception, legally bound to forward their case records to the prosecution. Any decision either to 

terminate the preliminary proceedings or to go on with the idea/plan to charge the suspect before a 

criminal court is being reserved by law to the institutionally competent prosecutor. A decision by a 

police officer not to investigate a case further or not to interrogate a known suspect further, and in 

the event not telling this resp. not sending the records to the prosecution could under certain condi-

tions, if coming known to another law enforcement officer or to a judicial person, end in a profes-

sional disaster. The officer might get convicted of ex officio criminal assistance to another person in 

avoiding prosecution or punishment (section 258a GPC). This offence is a misdemeanour bearing a 

penalty of up to five years imprisonment, even in minor cases of still up to three years imprisonment 

or a fine. If the officer would be sentenced eventually to an imprisonment term of at least one year, 

he/she would lose in addition his/her job and remain ineligible for any other position as state civil 

servant. Therefore, the idea of inviting an active police officer, even outside of his office hours, to 

participate in a VOM meeting or in a family conference session or in a peacemaking circle might be 

plausible under a RJ perspective; but it would not be advisable to do that under the perspective of 

German substantive penal law. 

 

For the prosecution, the situation is different. Originally also here the legality resp. mandatory 

prosecution principle had been understood in German legal doctrine as the binding obligation to 

investigate and clear up a case to the point, where a binary decision could be made:  

1) either to terminate the case by obligatory legal reasons, i.e. due to a lack of facts or due to a 

lack of legal elements constituting a certain felony or misdemeanour or due to a lack of procedural 

preconditions needed for entering into resp. continuing with a criminal procedure, 

2) or otherwise to go on, writing a formal charge and sending the document to the competent 

criminal court with the demand to open a court procedure leading eventually to a public trial. 

 

Still today section 170 of the GPPC is written in legal words that seem to allow nothing but those 

two alternate ways. However, in a series of law reforms, that started in 1924 and got particularly 

intense policy and practice drive since the 1970s, the mandatory prosecution principle has been lim-

ited step by step, by introducing sections into the GPPC which enable the prosecution to handle crim-
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inal cases in a discretionary manner. All those manners are considered to belong to the so-called 

άƻǇǇƻǊǘǳƴƛǘȅ ǇǊƛƴŎƛǇƭŜέΦ {ƻƳŜ Dtt/ ǎŜŎǘƛƻƴǎ ŀƭƭƻǿ ŦƻǊ ŘƛǎŎǊŜǘƛƻƴŀǊȅ ǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ŀ ǇǊƻŎŜŘǳǊŜ ōȅ 

dismissing the case without sanctions or measures at all. Other sections enable the prosecution to 

ƛƳǇƻǎŜ ά!ǳŦƭŀƎŜƴέ όŎƻƴŘƛǘƛƻƴǎύ ƻǊ ά²ŜƛǎǳƴƎŜƴέ όŘƛǊŜŎǘƛƻƴǎύ ǘƻ ŀ ǎǳǎǇŜŎǘΣ ŀƴŘ ǘƻ ŘƛǎƳƛǎǎ ǘƘŜ ŎŀǎŜ 

eventually after their (sufficient) fulfilment.  

 

This cannot be dealt with here in detail. However, with regard to VOM sections 153, 153a and 

153b GPPC are highly relevant.  

 

Section 153 entitles the public prosecutor only in cases of a misdemeanour to terminate prose-

Ŏǳǘƛƻƴ ŀƴŘ ŘƛǎƳƛǎǎ ǘƘŜ ŎŀǎŜ ǳƴŘŜǊ ǘƘŜ ŎƻƴŘƛǘƛƻƴ ǘƘŀǘ ǘƘŜ άƎǳƛƭǘέ ƻŦ ǘƘŜ ǎǳǎǇŜŎǘ ŎƻǳƭŘ ōŜ ǎŜŜƴ ŀǎ ōŜƛƴƎ 

ƻŦ ƳƛƴƻǊ ƴŀǘǳǊŜΣ ŀƴŘ ƛŦ ǘƘŜǊŜ ǿƛƭƭ ōŜ ƴƻ άǇǳōƭƛŎ ƛƴǘŜǊŜǎǘέ ƛƴ ǘƘŜ ǇǊƻǎŜŎǳǘƛƻƴΦ ¢ƘŜ ǇǊƻǎŜŎǳǘƻǊ ŎƻǳƭŘ 

evaluate the case so far and terminate it on his/her own jurisdiction if the misdemeanour under con-

sideration does not carry an extended minimal penalty (i.e. being limited to the minimum of 1 month 

imprisonment oǊ ŀ ŦƛƴŜύΣ ŀƴŘ ƛŦ ǘƘŜ ƻŦŦŜƴŎŜ ƘŀŘ ƻƴƭȅ άǎƳŀƭƭέ ƳŀǘŜǊƛŀƭ ƻǊ ǇƘȅǎƛŎŀƭ ŎƻƴǎŜǉǳŜƴŎŜǎΦ hǘh-

erwise the prosecutor has to ask for the consent of the competent criminal court, which in practice is 

mostly being granted. That means that also offences causing heavy consequences are dismissible 

during the stage of preliminary procedure if only they remain misdemeanours in terms of substantive 

criminal law.  

 

This opens inter alia the way for voluntary conflict resolution with or without mediation and, in-

cluded therein, full restitution or partial but sufficient restitution. Legal doctrine and court decisions 

agree that victims and offenders, after having learned by official information or by private sources 

about relevant possibilities, can try to solve the issues by themselves. They can also include other 

persons in their deliberations, like family members, other relatives, friends, members of associations 

or, not the least, private attorneys at law in their capacity as either defence attorneys or victim at-

torneys. The results have to be such as getting fully accepted by the victim. And if those results are 

then being sent to the prosecutor, they must be capable to leading him/her (resp. the implied court) 

to the following conclusions: 

a) the conclusion that even if the offender´s guilt might have originally been to be considered as 

of more than a minor nature it could be re-evaluated now in the retrospective as minor, 

b) the conclusion that a possible original public interest in prosecution could not be re-evaluated 

as having waned.  
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Section 153a GPPC provides the prosecutor to act discretionary in misdemeanour cases where 

ǘƘŜ ƻǊƛƎƛƴŀƭ ǎǳōƧŜŎǘƛǾŜ άƎǳƛƭǘέ ƻŦ ǘƘŜ ǎǳǎǇŜŎǘκƻŦŦŜƴŘŜǊ Ƙŀǎ ǘƻ ōŜ ŎƻƴǎƛŘŜǊŜŘ ǘƻ ōŜ άƳƻǊŜ ǘƘŀƴ ƳƛƴƻǊέ 

but not as high as to ask for formal conviction and punishment under all respects. In addition the 

case severity has to be considered as asking in principle for public prosecution, but also not being as 

such severe as to exclude another solution than formal conviction and punishment under all re-

spects. This solution is the imposition of conditions and/or directions to the culprit that seem suitable 

for eventually eliminating the present public interest in formal prosecution. Whether the prosecutor 

can act fully on his/her own discretionary power or whether he/she needs the court´s consent, de-

pends basically on the same elements as in cases pertaining to section 153 GPPC.  

 

The number and kind of conditions and/or directions is not formally limited by law. Section 153 

para 1 GPPC lists a number of possibilities that are legally defined as being probably in general the 

best suited examples to reach the goals but not excluding the invention of other possibilities promis-

ƛƴƎ ǎƛƳƛƭŀǊ ǊŜǎǳƭǘǎ ƛƴ ŎƻƴŎǊŜǘƻΦ ¢ƘŜ ŎƻǊŜ ǘŜǊƳ ƘŜǊŜ ƛǎ άƛƴ ǇŀǊǘƛŎǳƭŀǊέΗ  

 

The most relevant condition to be imposed here is the No. 1: to perform a specified service in 

order to make reparations for damage caused by the offence. 

 

The most relevant direction here to be imposed is the No. 5: to make a serious attempt to reach 

a reconciliatory agreemŜƴǘ ǿƛǘƘ ǘƘŜ ŀƎƎǊƛŜǾŜŘ ǇŜǊǎƻƴΣ ŜȄǇƭƛŎƛǘƭȅ ŎŀƭƭŜŘ ƛƴ ǇŀǊŜƴǘƘŜǎŜǎ ά¢ŅǘŜǊ-Opfer-

!ǳǎƎƭŜƛŎƘέ όƻŦŦŜƴŘŜǊ-victim reconciliation), and thereby trying to make reparation for his/her of-

fence, in full or to a predominant extent, or at least to strive seriously therefore.  

 

The prosecutor can set certain time limits for delivering the required services resp. for the con-

crete engagement in reaching reconciliation with reparation, and he/she can (with the consent or 

upon suggestion of the culprit) either extent the time limit once or modify the condition or the direc-

tion in the course of affairs.  

 

The prosecutor has discretion not to impose a condition or/and a direction immediately and to 

supervise the course of affairs. He can instead chose to send the files to an external institution or 

programme offering VOM by asking the conflict mediators there to contact offender and victim in 

order to find out whether both are basically inclined to join a mediated procedure, and to initiate 

such a procedure in the positive case.  
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Such an institution or programme could be fully privately run, by an association or a scheme. In 

addition: the law does not define the decisive characteristics of offender-victim-reconciliation and/or 

fix certain methods or means of redress, reparation and restitution. Therefore, also other pro-

grammes or schemes than classical VOM, like family conferencing or peacemaking circles, are to be 

seen as eligible for working with offenders and victims on prosecutor´s request. Any programme or 

scheme, however, will be bound to the confidentiality and data protection requirements of section 

155b GPPC. Other persons than the victim(s) or the offender(s) can participate in the proce-

dures/meetings etc. if and as long as victim(s) and offender(s) ask for that or allow that by means of 

όǿǊƛǘǘŜƴύ ƛƴŦƻǊƳŜŘ ŎƻƴǎŜƴǘΦ ¢ƘƻǎŜ άǘƘƛǊŘέ ǇŀǊǘƛŜǎέ ŀǊŜ ǘƻ ōŜ ƛƴŎƭǳŘŜŘ ƛƴǘƻ ŎƻƴŦƛŘŜƴǘƛŀƭƛǘȅ ŀƴŘ Řŀǘŀ 

protection precautions. If persons of legal minor age would like to participate or are requested to 

participate in whatever position, possible parent´s rights have to be seriously taken into considera-

tion, and sometimes a minor could not act legally valid without parental consent.  

 

After the end of procedures a report has to be written and send to prosecutor´s office. In order 

to allow the prosecutor eventually to dismiss the case, the programmes or schemes are not bound 

otherwise to specific ways and means of proceeding. However, content wise the mediators or facili-

tators etc. must strive to empower and enable victim(s) and offender(s), perhaps with also the en-

gagement of other participants, to reach results which are compatible with the legal aims as ex-

pressed or implied in sections 153 and 153a GPPC. 

 

But what about rather serious cases which normally, in terms of guilt and damage, would re-

quire a formal charge (writ of accusation) with the purpose to open a court procedure leading to 

trial, and eventually to conviction and sentence? Here the prosecutor would not turn to initiating 

himself or asking others to initiate VOM or similar procedures. And if at least one felony element 

would come into play, he/she will be categorically prohibited by law to do so. However, the GPPC 

provides even here a possibility to acknowledge conflict resolution endeavours and restitution ef-

forts: section 155b GPPC says so far: With (always) the consent of the competent court the prosecu-

tor can refrain from formally charging a defendant with a misdemeanour and under special circum-

stances even with a felony if he/she comes to the firm doctrinal conclusion, that a criminal court at 

the end of a public trial would decide to declare the accused guilty of an offence, but then refrain 

from imposing a sentence. Two of those options are laid down in section 46a of the GPC regarding 

voluntary initiated and effectuated offender-victim-reconciliation and specially qualified forms of 

restitution (see below).  
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3.3.4. VOM after a formal a ccusation  

When the prosecution sends a writ of accusation to the competent criminal court, the court has 

to examine the writ and the accompanying records/files in order to decide basically whether to reject 

the accusation or to accept it and open a so-called intermediate procedure at the end of which this 

court, or another court becoming competent later on, would have to open a public trial. However, 

along the opportunity principle, the court could opt for a third way. This way would mean to follow 

the structurally same discretionary solutions as before the prosecution. In other words: sections 153 

and 153a and 153b GPPC are fully applicable. Contrary to decisions during the preliminary procedure 

where the prosecution is being, as explained above, entitled to act alone under certain conditions, 

here the court is always bound to ask for the formal consent of the prosecution and the accused. 

There are differences between the named sections with regard to how long resp. up to what stage of 

the procedure or kind of trial the court will be allowed to turn to a discretionary solution. These dif-

ferences cannot be dealt with here in detail.  

 

3.3.5. Possibi l i t ies for t rial  courts to take VOM into c onsiderat ion  

At the end of a criminal trial the court (individually sitting judge or bench court) has to decide 

whether or not the accused is to be considered guilty of an offence beyond reasonable doubt. If not, 

ǘƘŜ ǾŜǊŘƛŎǘ ƻŦ άƴƻǘ Ǝǳƛƭǘȅέ ǿƻǳƭŘ ƴŜŎŜǎǎŀǊƛƭȅ ƭŜŀŘ ǘƻ ŀƴ ŀŎǉǳƛǘǘŀƭΦ  

 

LŦ ȅŜǎΣ ǘƘŜ ŎƻǳǊǘ ǿƻǳƭŘ ƘŀǾŜ ǘƻ ŎƻƴǾƛŎǘ ǘƘŜ ŀŎŎǳǎŜŘ ōȅ ǘƘŜ ǾŜǊŘƛŎǘ άƎǳƛƭǘȅέΣ ŦƻƭƭƻǿŜŘ ǳƴŘŜǊ ƴƻr-

mal circumstances immediately by the declaration of the sentence as deliberated and decided upon 

before in camera. In meting out the suitable sentence along the prerequisites of substantive and 

procedural penal pertaining to the offence in question, the court is always obligated to look for and 

to consider and weigh all relevant aggravating and/or mitigating circumstances.  

 

Section 46 para 2 GPC lists a couple of exemplary sentencing circumstances, among them two 

mitigating circumstances under the sixth alternative pertaining to the offender´s behaviour after the 

ŎƻƳƳƛǘǘŀƭ ƻŦ ǘƘŜ ŎǊƛƳƛƴŀƭ ƻŦŦŜƴŎŜΣ άƛƴ ǇŀǊǘƛŎǳƭŀǊέΥ 

a) his/her efforts to make good the damage caused by the act, and 

b) his/her efforts to reach reconciliation with the victim. 

 

Section 46a GPC, already shortly mentioned above, goes very much further. The court can fully 

restrain from imposing a sentence apart from declaring the accused guilty, if the final concrete sen-
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tence to be meted out after deliberating about all aspects of the case would not be higher than one 

year of imprisonment or not higher than 360 day units of a day fine.  

 

Otherwise the court would be restricted to a moderation of the judgment in that it could turn to 

section 49 GPC. Section 49 para 1, when administered, would lead to another and in any case miti-

gated penalty category, out of which the court would have to determine the concrete mitigated sen-

ǘŜƴŎŜΦ CƻǊ ŜȄŀƳǇƭŜ άƻƴ ǘƘŜ ǘƻǇέ όbƻΦ мύΥ LƴǎǘŜŀŘ ƻŦ ŀ ƭƛŦŜ ǎŜƴǘŜƴŎŜ ŀ ǘƛƳŜƭȅ ǎŜƴǘŜƴŎŜ ƻŦ ƴƻǘ ƭŜǎǎ ǘƘŀƴ 

о ȅŜŀǊǎΦ CƻǊ ŜȄŀƳǇƭŜ άƻƴ ǘƘŜ ōƻǘǘƻƳέ όbƻΦ о ǾŀǊƛŀƴǘ ŦƻǳǊύΥ ƛƴǎǘŜŀŘ ƻŦ ŀ ƳƛƴƛƳǳƳ ŜƴƘŀƴŎŜŘ ǎŜƴǘŜƴŎŜ 

of imprisonment below 1 year a sentence of only 1 month. 

 

Preconditions for both ways are either: 

No. 1 of section 46a GPC: The convicted person, in an effort to achieve reconciliation with the 

victim, has made full restitution or the major part thereof for his offence, or has earnestly tried to 

make restitution; or 

No. 2 of section 46a GPC: The convicted person has made full compensation or the major part 

thereof to the victim in a case, in which making redress of the damage caused required substantial 

personal services or personal sacrifice on his/her part. 

 

It makes legally no difference so far in what way or manner the voluntary solution has been ini-

tiated or effectuated: fully in private contact with the victim, assisted by defence and/or victim at-

torneys, mediated via a classical or extended VOM procedure or by a family conference or a peace 

making circle. 

 

3.4. PRESENT REGULATION OF VOM IN GERMAN JUVENILE JUSTICE MATTERS 

Juvenile justice procedures are regulated in the Youth Court Law (YCL). The Youth Court has ju-

risdiction in all cases of juvenile defendants between 14 and less than 18 years of age at the time of 

committing their (possible) offence, but also in all cases of defendants between 18 and less than 21 

ȅŜŀǊǎ ƻŦ ŀƎŜΣ ǿƘƻ ŀǊŜ ƭŜƎŀƭƭȅ ŎŀƭƭŜŘ άIŜǊŀƴǿŀŎƘǎŜƴŘŜέ όƭƛǘŜǊŀƭƭȅ άŀŘƻƭŜǎŎŜƴǘǎέύ but would more aptly 

have to be called young adults with regard to their rights and duties in civil law, social law, labour law 

etc. 

 

Juveniles are always to be handled / treated along the principles and rules of substantive youth 

law. When adolescents are being implicated as defendants or co-defendants, however, the court has 

to check whether they fulfil one or more of the conditions as defined in section 105 YCL, which per-
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tain to characteristics of the criminal act or to personal characteristics of the offender. If only one of 

those conditions is being met, the Youth Court is bound to administer the rules of substantive youth 

law, including relevant sanctions and penalties, like in the case of juveniles, with some minor modifi-

cations which are not interesting here.  

 

The rules of adult penal law and adult procedure law are applicable as far as the Youth Court 

Law does not explicitly or implicitly state otherwise (section 2 para 2 YCL). 

 

Regarding VOM and all the other ways and means of RJ as dealt with above in the preceding 

chapters the YCL provides for much more flexibility and variability in all stages of the procedure. 

 

For the youth prosecutor section 45 YCL regulates the following couple of discretionary resp. di-

versionary reactions: 

 

Para 1: The prosecutor can decide to dismiss any case fulfilling the requirements of section 153 

GPPC alone without having to try to get a judge´s or court´s consent. 

 

tŀǊŀ н ǇƘǊŀǎŜ мΥ ¢ƘŜ ǇǊƻǎŜŎǳǘƻǊ Ƙŀǎ ǘƻ ŘƛǎƳƛǎǎ ŀ ŎŀǎŜΣ ƛŦ ƘŜ ƎŜǘǎ ƪƴƻǿƭŜŘƎŜ ƻŦ ŀƴ άŜŘǳŎŀǘƛƻƴŀƭ 

ƳŜŀǎǳǊŜέ ŀƭǊŜady effectuated or at least in course , if he considers it, after checking and weighing all 

circumstances of the case and the person, as effective enough. Effective means that the prosecutor 

gets convinced eventually that the measure makes superfluous both, either to ask the juvenile judge 

to impose certain measures, directions or conditions (see para 3) or to enter a formal writ of accusa-

tion before the Youth Court in order to seek conviction and sentence. The educational measure could 

have been taken by any instance of informal or formal socialization and social control: e.g. parents, 

schools, youth homes, masters in programs of vocational education, youth authorities or family judg-

es. In abstract consideration, this possibility extends to felonies without strict limits. However, in 

concrete judicial practice, when most serious cases like violent rape or robbery with weapons or at-

tempted or completed intentional homicide are to be dealt with, there are hardly any circumstances 

ŎƻƴŎŜƛǾŀōƭŜ ŀǎ ǘƻ ōŜ άŘƛǾŜǊǘƛōƭŜέΦ 

 

 Section 45 para 2 phrase 2 says, that efforts of the young culprit to reach reconciliation with 

ƘƛǎκƘŜǊ ǾƛŎǘƛƳ άŀǊŜ ǘƻ ōŜ ŎƻƴǎƛŘŜǊŜŘ Ŝǉǳŀƭέ ǘƻ ŀƴ ŜŘǳŎŀǘƛƻƴŀƭ ƳŜŀǎǳǊŜΦ ¢Ƙƛǎ ƻǇŜƴǎ ƭŀǊƎŜ ǊƻƻƳ ŦƻǊ 

programs and schemes of RJ in all forms as dealt with above for adults, of course modified for the 

special needs and capabilities of young persons. Along the dominant doctrinal interpretation of para 

2, backed-up by court decisions, the prosecutor is entitled to actively initiate suitable measures.  
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Para 3: In more serious cases the prosecutor can refrain from entering a formal accusation if 

he/she considers it sufficient to ask the juvenile judge to impose certain effective warnings, direc-

tions or conditions of the YCL, including the direction to make a serious effort to reach offender-

victim reconciliation (section 10 YCL), or/and conditions (section 15 YCL) like a personal apology, 

striving to make good the damage caused by the offence, or deliver services, which may also be in 

favour of the victim. If the young culprit abides by the judge´s commands, the prosecutor dismisses 

the case eventually. 

 

If the prosecutor enters an accusation, section 47 YCL entitles the competent juvenile judge or 

youth bench court to turn to basically the same diversionary options as section 45 provides for the 

youth prosecutor. The idea behind that regulation is that in the time after the accusation the young 

person may have started to change his mind or attitudes, and improved his behaviour, either alone 

or with the help of others. RJ activities, programmes and schemes are fully counting in this respect. 

 

 

4. LEGAL SETTING OF HUNGARY 

4.1. MEDIATION IN CIVIL CASES 

In Hungary the restorative approach, victim-offender (VOM) projects and connected research 

started to gain ground at the initiative of NGOs and the academic sector. Civil organisations started 

ƳŜŘƛŀǘƛƻƴ ƛƴ ǘƘŜ Ψфлǎ ŦƛǊǎǘ ǊŜƭŀǘŜŘ ǘƻ ŦŀƳƛƭȅ ŎƻƴŦƭƛŎǘǎΣ ŎƘƛƭŘŎŀǊŜ ƛǎǎǳŜǎ ŀƴŘ ŜŘǳŎŀǘƛƻƴΦ aŜŘƛŀǘƛƻƴ ǘŜŎh-

nique has been used as a method of conflict resolution since 1992 in the fields of civil law, family law 

and employment law.  Anyone who is registered on the roll of mediators may act as a mediator in 

these areas.77 The Mediation Service for Education offers aid (counselling and mediation) in case of 

school conflicts. Operating as a small unit within the Hungarian Institute for Educational Research 

and Development (Oktaǘłǎƪǳǘŀǘƽ Şǎ CŜƧƭŜǎȊǘǃ LƴǘŞȊŜǘΣ hCLύΣ ƛǘ ǿŀǎ ŜǎǘŀōƭƛǎƘŜŘ ƛƴ нллп ōȅ ǘƘŜ aƛƴƛǎǘǊȅ 

of Education (Oktatási Minisztérium, OM) in order to promote alternative dispute resolution for the 

participants in the education system. By now it has become an educational right78 for any party at 

                                                           

 

77 Law LI. of 2002 on mediation activity, which defines the meaning of mediation, regulates the tasks and activi-
ties of the mediator, the roll of mediators, the process of mediation, commitment to confidentiality, and charg-
ing of the mediator. 
78  The right to use professional mediation service in order to resolve school conflicts was declared as a right of 
parents in the LXXIX. Law of 1993. As of 2009, certain acts on education allow those involved in education to 
turn to the Mediation Service for Education. 
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schools, universities and colleges to turn to the Mediation Service for Education free of charge in 

case of violence at school, ethnic discrimination, organisational disputes, etc.    

 

The mediation technique has been used in the fields of civil law, family law and employment law 

in the past decades. In the mid-1990s an intense debate started about the application of VOM to 

criminal cases. This issue became a priority in 2003 for the National Strategy for Community Crime 

Prevention. However, concrete steps towards the legal and institutional introduction of victim-

offender mediation were only taken in 2006.79 According to Article 221/A of the Code on Criminal 

Procedure (Act XIX of 1998), mediation processes may be used in criminal procedures dealing with 

certain offences against the person, property or traffic offences if the crime is punishable with no 

more than five years imprisonment, and the offender has made a confession during the criminal in-

vestigation. The possibility of mediation is excluded in several cases, for example, if the offence 

caused death or the offender is a multiple re-offender. 

 

4.2. LEGAL FRAMEWORK OF VOM IN PENAL CASES 

4.2.1. Legislat ion  

 Primary legislation on victim-offender mediation came into force in 2007. The law allowing 

mediation in criminal cases stipulates the following: 

ά¢ƘŜ ƻōƧŜŎǘƛǾŜ ƻŦ ƳŜŘƛŀǘƛƻƴ ǇǊƻŎŜŜŘƛƴƎǎ ƛǎ ǘƻ ƳƛǘƛƎŀǘŜ ǘƘŜ ŜŦŦŜŎǘǎ ƻŦ ǘƘŜ ŎǊƛƳŜ ŀƴŘ ǘƻ ǎǘŜŜǊ ǘƘŜ 

defendant to abide by the law in the future. All mediation proceedings shall be aimed to reach an 

agreement between the victim and the accused, facilitating the contrition of the accused. Any case 

Ƴŀȅ ōŜ ǊŜŦŜǊǊŜŘ ǘƻ ƳŜŘƛŀǘƛƻƴ ƛƴ ǘƘŜ ŎƻǳǊǎŜ ƻŦ ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŜŘƛƴƎǎ ƻƴ ƻƴŜ ƻŎŎŀǎƛƻƴέ όŀǊǘΦ ннмκ! όнύύΦ  

 

It also regulates the organisational background of mediatƛƻƴΥ άǘƘŜ ƳŜŘƛŀǘƛƻƴ ǇǊƻŎŜŜŘƛƴƎǎ ǎƘŀƭƭ 

be conducted by a probation officer engaged in mediation activities; the detailed regulations of 

ƳŜŘƛŀǘƛƻƴ ǇǊƻŎŜŜŘƛƴƎǎ ŀǊŜ ƭŀƛŘ Řƻǿƴ ƛƴ ǎǇŜŎƛŦƛŎ ƻǘƘŜǊ ƭŜƎƛǎƭŀǘƛƻƴέΦ  

  

The adoption of more specific regulations created the procedural and institutional basis for the 

application of victim-ƻŦŦŜƴŘŜǊ ƳŜŘƛŀǘƛƻƴ ƛƴ ǇŜƴŀƭ ŎŀǎŜǎ ƛƴ IǳƴƎŀǊȅΦ ¢ƘŜ ΨǎǇŜŎƛŦƛŎ ƻǘƘŜǊ ƭŜƎƛǎƭŀǘƛƻƴΩ 

mentioned in art. 221/A(6) was adopted in December 2006. This Act80 contains the detailed regula-

tion of the mediation procedure. It specifies the definition and the purpose of mediation proceed-

                                                           

 

79The Act LI. of 2006 modified the Criminal Procedure Act and the Criminal Code in order to introduce media-
tion in criminal cases.  
80 Act CXXIII of 2006 on Mediation in Criminal Cases (the Mediation Act)  
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ings, the role and obligations of the mediator, and the detailed rules of the procedure (deadlines, 

reports, confidentiality, costs etc.). 

  

An additional decree
81

 contains special regulations on the mediation procedure (e.g. on the 

administration of cases, the methods for the allocation of cases, data collection for statistical pur-

poses and case recording) and also prescribes the qualification requirements for mediators.  In 

ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ǇŜǊǘƛƴŜƴǘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǊŜŎƻƳƳŜƴŘŀǘƛƻƴǎ ŎƻƴŎŜǊƴƛƴƎ ƳŜŘƛŀǘƻǊǎΩ ǘǊŀƛƴƛƴƎ Ǌe-

quirements, this decree stipulates that VOM can only be conducted by probation officers, who have 

completed two stages of training.82 They are also required to participate in the mentoring system 

established within the Probation Service (Pártfogói Szolgálat), as well as in regular case group meet-

ings and supervision
83

.  

4.2.2. Range of offences suitable for  mediat ion  

The range of crimes in which mediation is applicable84 is quite wide: mediation may be applied 

to around 110 different types of crimes against the person, traffic offences or any crime against 

property punishable by imprisonment of up to five years.  

 

The Criminal Code contains some general conditions as to when ƳŜŘƛŀǘƛƻƴ ƛǎ ƛƴŀǇǇƭƛŎŀōƭŜ άόΧύ ƛŦ 

the perpetrator: 

a. is a repeat offender or a habitual recidivist; 

b. committed the crime in affiliation with organised crime; 

c. committed a crime resulting in death; 

d. committed a wilful crime while on probation as a result of suspension of a prison sentence or, 

in consequence of the commission of a wilful crime, after being sentenced to serve a prison term and 

before he has finished serving his sentence, or while released on probation or during the period of 

postponemeƴǘ ƻŦ ŀŎŎǳǎŀǘƛƻƴΦέ 

 

It is apparent that in Hungary violence within the family is not excluded from the range of cases 

that can be referred to mediation. Mediation is applicable both in the cases of adult and juvenile 

                                                           

 

81 1/2007 Decree of the Minister of Justice and Law Enforcement. It modified some previous decrees concern-
ing the tasks of the Probation Service. 
82 These comprise sixty hours of practical and ninety hours of theoretical training, which is provided by few 
universities and other training centres. 
83 This latter could not be fulfilled in the recent three years due to the lack of financial resources. 
84  They are prescribed both in the Criminal Procedure Act and in the Criminal Code. 



86 
 

offenders (with different regulation applicable to juveniles, see below). Mediation is inapplicable 

when there is no identified victim in the case. However, the fact that the victim is not a natural per-

son but a legal entity does not preclude the possibility of mediation. Mediation is a free service for 

the parties financed by the state.  

 

4.2.3. Who can refer cases to mediat ion?  

The mediation process can be voluntarily initiated by either the offender or their defence law-

yer, or the victim or their lawyer. The final decision is always made by the public prosecutor or judge. 

Mediation may only be used once in a given criminal procedure.  

 

 

 

In exercising their discretion, the referring entities need to consider the following circumstances: 

1. the offender confessed during the course of investigation; 

2. the offender has agreed and is able to compensate the victim for the damages resulting from 

the crime or to provide any other form of restitution; 

3. the offender and the victim agreed to participate in the mediation process, and in view of the 

nature of ǘƘŜ ŎǊƛƳŜΣ ǘƘŜ ǿŀȅ ƛǘ ǿŀǎ ŎƻƳƳƛǘǘŜŘ ŀƴŘ ǘƘŜ ƻŦŦŜƴŘŜǊΩǎ ǇŜǊǎƻƴŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎΣ ŎƻǳǊǘ ǇǊo-

ceedings are not required, or there is substantial reason to believe that the court will take into ac-

Ŏƻǳƴǘ ǘƘŜ ƻŦŦŜƴŘŜǊΩǎ ŎƻƴǘǊƛǘƛƻƴ ŀǎ ŀ ƳƛǘƛƎŀǘƛƴƎ ŎƛǊŎǳƳǎǘŀƴŎŜΦ 

 

The prosecutor and the judge have different rights regarding the decisions about mediation. The 

public prosecutor, the offender, the victim or the defence lawyer all have the right to initiate media-

tion during the pre-charge phase of criminal proceedings. In contrast, the possibilities are more lim-

ited during the pre-sentence phase. The judge can refer a case to mediation only if there is a formal 

request by the offender, the victim or the defence lawyer. In practical terms, this limitation has little 

importance, since legal authorities usually inform the parties of the possibility of mediation and the 

parties themselves make the decision. To support their decisions the prosecutor or the judge can 

request a pre-sentence report from the Probation Service. This report is an expert opinion that pro-

ǾƛŘŜǎ ŀ ǎƻŎƛŀƭ ŘƛŀƎƴƻǎƛǎ ƻŦ ǘƘŜ ƻŦŦŜƴŘŜǊΩǎ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ŀƴŘ ƻŦ ǘƘŜ ŎǊƛƳŜΣ ƛƴǉǳƛǊƛŜǎ ŀōƻǳǘ ǘƘŜ ǿƛƭƭƛƴg-

ness of the victim to take part in mediation and also answers any particular questions the prosecutor 

or judge may have posed. 
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4.2.4. Confidentiali ty  

The Mediation Act prescribes that the procedure must observe the principles of equality, confi-

dentiality and voluntariness. Confidentiality means that it is only the mediation agreement and the 

final report of the mediator (about whether an agreement has been reached or the agreement has 

been completed or has failed) that are sent to the referral prosecutor or to the referral judge. All the 

other details of the mediation process shall be kept confidentially.   

 

As the Mediation Act regulates, άǘƘŜ ŘƻŎǳƳŜƴǘǎ ƻŦ ƳŜŘƛŀǘƛƻƴ ǇǊƻŎŜŜŘƛƴƎǎ Ƴŀȅ ƴƻǘ ōŜ ǳǎŜŘ ŀǎ 

evidence in the criminal proceedings to which [they] pertain, with the exception of the document con-

taining the agreement reached in conclusion of the proceedings and the report of the meŘƛŀǘƻǊέΦ 

'(1) Unless otherwise prescribed by law, the mediator must handle any and all data,  

information and facts obtained in the course of mediation proceedings in strict confidentiality.  

(2) Mediators shall remain under the obligation of confidentiality following termination of medi-

ation activities.'85 

4.3. VICTIM -OFFENDER MEDIATION WITH JUVENILE OFFENDERS 

4.3.1. Legal framework  

The regulation of VOM in penal cases involving juvenile offenders is very similar to the one ap-

plied to adults. The only difference is that in case of juvenile offenders, successful mediation requires 

that the prosecutor drop the charges in any case where the offence is punishable by up to five years 

of imprisonment, provided that the offence is not so grave that proceedings should continue. When 

it comes to juvenile offenders, it gains greater significance to find an alternative to penal conse-

quences and conclude the case without any impact on their criminal record. Another difference is 

that parents or legal representatives must be present during the mediation in case of juvenile of-

fenders. However, in practice the juveniles are the ones having the main role during the process. 

 

4.4. STRENGTHS AND WEAKNESSES OF THE HUNGARIAN SYSTEM 

Strengths  Weaknesses 

Nation-wide availability of VOM in crim-
inal procedure  

No preparation, pilot programmes or 
dissemination were carried out before VOM 
was introduced into the justice system 

Standardised service: nationwide uni-
formity in regulation, methodology, training 

Offender is in the focus, lack of victim-
focused policies 

                                                           

 

85 Act CXXIII of 2006 on Mediation in Criminal Cases (the Mediation Act). 
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requirements, professional standards, doc-
umentation, mentoring and documentation 
system pertinent to VOM 

Embeddedness in the justice system Exclusion of highly-qualified civil media-
tors from the VOM system in the criminal 
procedure and restriction of opportunities of 
independent lawyers in facilitation 

Basic principles such as confidentiality, 
voluntariness  and impartiality of the media-
tor are laid down in the law 

Unreasonable legislative limitations and 
over-regulation put obstacles in the way of 
application  

 

Multisectoral background and 
knowledge (NGOs, academic and state sec-
tor) 

 

 
 

4.5. VICTIM SUPPORT IN HUNGARY 

 In the Hungarian criminal procedures the interests of victims are far from being prioritised. In 

response to the fundamental changes with respect to criminality in the wake of the transition period 

ƛƴ ǘƘŜ ΨфлǎΣ ƴƻƴ-governmental organisations have been founded to provide information and support 

to, and represent the interests of, victims. These, NGO-based victim services are not generally availa-

ble to all crime victims, since most of their services address only particular groups of victims, such as 

abused women, children, and victims of specific criminal acts. In addition, these services can be 

found only in certain regions. As a statutory and nationally available service, Victim Support Service 

ό#ƭŘƻȊŀǘǎŜƎƝǘǃ {ȊƻƭƎłƭŀǘύ Ƙŀǎ ōŜŜƴ ŜǎǘŀōƭƛǎƘŜŘ ǿƛǘƘƛƴ ǘƘŜ aƛƴƛǎǘǊȅ ƻŦ tǳōƭƛŎ !ŘƳƛƴƛǎǘǊŀǘƛƻƴ ŀƴŘ Wǳs-

tice (Közigazgatási és Igazságügyi Minisztérium, KIM). Yet, relevant studies show that most of the 

victims do not know about the existence of victim support services, nor about available options, or 

forms of interest representation.  

 

A representative survey carried out in 2007 found that 30% of the population in Hungary is 

aware of the existence of victim support services, and approximately 5% of the crime victims get in 

contact with the state-financed Victim Support Service (provision of information, victim support, and 

state compensation). An additional problem is that these services provide information and financial 

compensation only. Services of psychological aid or provision of any other form of help are at their 

infancy. Therefore, it can be concluded that victims receive psychological and other, non-financial 

forms of assistance mostly from non-governmental organisations only in exceptional cases, or if they 

belong to a particular victim group (children, women, victims of domestic violence). Compensation of 

the damages by the offender is rare and although it can be forced through a legal procedure only 
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about 6% of the damages caused by crime are compensated. As a consequence of the offender-

orientation in criminal procedures and the bureaucratic gap between the criminal court and the civil 

court, victims hardly ever get financial compensation.  

 

 Victim representation in restorative programmes is still restricted to VOM cases diverted by 

prosecutors and judges. Institutional integration of restorative practices into the criminal procedure, 

as well as to the victim aid service is still at an initial phase. Certain data protection issues and regula-

tory limitations also make it difficult to link victims and offenders in criminal cases outside the scope 

of VOM.  

 

4.6. I NITIAL EXPERIMENTS WITH OTHER RESTORATIVE METHODS, SUCH AS CONFER-

ENCING 

 Other restorative methods besides VOM took root in childcare and family conflict resolution. 

The scripted restorative justice conferencing model was experimentally used in connection with vari-

ous issues of school-related conflicts, violence within the family and juvenile offences as a result of 

some training provided by Ted Wachtel from the International Institute of Restorative Practices. In 

order to pilot the family group conferencing method in 2006, sixty social workers, teachers and other 

independent professionals in the field of family, child and juvenile care were trained in the frame-

work of a national, state-funded programme. The training was held by Robert van Pagée, leader of 

Eigen Kracht, a well-known Dutch organisation working with the family group conference method. 

Following the training, professionals were mandated to bring cases into restorative settings and initi-

ate family group conferences.  

 

An overall aim of the project was to develop strategies ς with the involvement of family re-

sources and social professionals ς on how to avoid and deal with any kind of violence in which chil-

dren are affected. However, a conclusion of this pilot project seems to have been that - with the ex-

ception of some successful examples - professionals encountered powerful institutional obstacles on 

local level that blocked their efforts. 

 

 A pilot programme used family group conferencing in the prison system. The project organ-

ised family group conferences in case of those inmates who were close to release. Its goal was to 

prepare tƘŜ ƛƴƳŀǘŜΣ ǘƘŜ ŦŀƳƛƭȅ ŀƴŘ ǘƘŜ ƭƻŎŀƭ ŎƻƳƳǳƴƛǘȅ ŦƻǊ ǘƘŜ ƛƴƳŀǘŜΩǎ ǘŜƳǇƻǊŀǊȅ ƻǊ Ŧƛƴŀƭ ǊŜƭŜŀǎŜΦ 

It intended to bring desires, expectations and fears of the parties to the surface, to reveal the scope 

of possible resources and potential conflict interfaces. A fuǊǘƘŜǊ ŀƛƳ ǿŀǎ ǘƻ ǎǳǇǇƻǊǘ ǘƘŜ ƛƴƳŀǘŜΩǎ 

reintegration after release (residence, employment). Although this project was carried out within the 
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Probation Service, the family group conferencing method is not used in victim-offender mediation 

cases.
86

 

 

4.7. OPPORTUNITIES FOR PEACEMAKING CIRCLES 

4.7.1. Inclusive legal f ramework  

CƻǊ ŀƴ ΨŜȄǇŜǊƛƳŜƴǘŀƭ ǇŜǊƛƻŘΩ ƛǘ ǎŜŜƳŜŘ ǊŜŀǎƻƴŀōƭŜ ǘƻ ƛƳǇƭŜƳŜƴǘ ta/ǎ ǳƴŘŜǊ ǘƘŜ ƭŜƎŀƭ ŦǊŀƳŜ ƻŦ 

VOM in penal cases. The Mediation Law (Act CXXIII of 2006 on Mediation in Criminal Cases) gives the 

opportunity for the mediator and the parties to involve additional people with different background 

in the VOM setting. 

 

Since VOM has only been part of the Hungarian legal system for six years, we can say that it is 

still in an initial phase. The relevant Act has undergone modifications since the first version and prac-

titioners (probation officers trained and specialised in VOM) are still in a learning phase. 

 

4.7.2. Possibi l i ty to involve addit ional people in the framework of VOM  

Experts 

According to the Mediation Act, the mediator has the right to involve independent experts into 

the mediation procedure. As the Act states: 

ΨLŦ ƧǳǎǘƛŦƛŜŘ ōȅ ǘƘŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ƻŦ ǘƘŜ ŎŀǎŜ ǊŜŦŜǊǊŜŘ ǘƻ ƳŜŘƛŀǘƛƻƴΣ ǘƘŜ ƳŜŘƛŀǘƻǊ Ƴŀȅ Ǌe-

quest the assistance of an expert if it deemed beneficial for reaching a settlement in the 

ƳŜŘƛŀǘƛƻƴ ǇǊƻŎŜŜŘƛƴƎǎΩ 

 
Legal  counsel 

The Hungarian legal frame also allows the involvement of lawyers into the Victim Of-

fender Mediation process: 

Ψ¢ƘŜ ǾƛŎǘƛƳ ŀƴŘ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘ ǎƘŀƭƭ ƘŀǾŜ ǘƘŜ ǊƛƎƘǘ ǘƻ ŜƴƎŀƎŜ ŀ ƭŜƎŀƭ ŎƻǳƴǎŜƭ in the proceed-

ings. The legal counsel shall have the right to participate in the proceedings and to make 

ǎǘŀǘŜƳŜƴǘǎ ƻƴ ōŜƘŀƭŦ ƻŦ Ƙƛǎ ŎƭƛŜƴǘΦ ¢ƘŜ ǾƛŎǘƛƳΩǎ ƭŜƎŀƭ ŎƻǳƴǎŜƭ ŀƴŘ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘΩǎ ŘŜŦŜƴŎŜ 

attorney may act as legal counsels. The power of attorney granted in the criminal proceed-

                                                           

 

86 More information about this programme coordinated by the Community Service Foundation of Hungary can 
be found at http://www.iirp.edu/article_detail.php?article_id=NzA1 

http://www.iirp.edu/article_detail.php?article_id=NzA1
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ings ς unless otherwise implied in the said power of attorney ς and the appointment of a 

ǇǳōƭƛŎ ŀǘǘƻǊƴŜȅ ŀǇǇƭƛŜǎ ǘƻ ǘƘŜ ƳŜŘƛŀǘƛƻƴ ǇǊƻŎŜŜŘƛƴƎǎ ŀǎ ǿŜƭƭΦΩ 

 

Support persons  

The law of VOM allows the involvement of support persons into the procedure but their pres-

ence is limited:  

Ψ¢ƘŜ ǾƛŎǘƛƳ ŀƴŘ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘ Ƴŀȅ ǊŜǉǳŜǎǘ ǇŜǊƳƛǎǎƛƻƴ ŦƻǊ ƳŀȄƛƳǳƳ ǘǿƻ ǇŜǊǎƻƴǎ ŜŀŎƘ ǘƻ ŀt-

tend the mediation session, and to make statements on their behalf. The mediator may refuse to 

comply only if the presence of the person for whom permission is requested is against of the purpose 

ƻŦ ǘƘŜ ƳŜŘƛŀǘƛƻƴ ǇǊƻŎŜŜŘƛƴƎǎΦ ¢ƘŜ ƳŜŘƛŀǘƻǊΩǎ ŘŜŎƛǎƛƻƴ Ƴŀȅ ƴƻǘ ōŜ ŎƻƴǘŜǎǘŜŘΦΩ 

 

The possibility, provided by the law, to involve independent experts and supporters who are, 

supposedly, also affected by the case is an approach that corresponds with the inclusive philosophy 

of peacemaking circles (PMC). The legal framework contains supportive elements allowing experi-

mental programmes with PMC. However, there are some obstacles as well. The law maximises the 

group size in VOM.  

 

4.7.3. Further challenges  

An additional legal problem is the conflicting principles of confidentiality and legality principle 

in case prosecutors/ judges are integrated into the circle. A further limiting factor is that neither the 

victim nor the offender is authorised to decide about diverting the penal case to victim-offender me-

diation, only the prosecutor or the judge has the right to do so, although the parties can initiate it. 

General legal limitations on which criminal act can be referred to VOM is also a limitation in the 

scope of applying PMC. Some practical difficulties, such as the case overload of the probation officer 

mediators, the rigid timeframe of the state-provided VOM service versus a more informal atmos-

phere of the peacemaking circles are going to be discussed further in the Findings chapter of the 

report.  

 

 

5. ORGANISATIONAL SETTING OF BELGIUM 

5.1. ORGANISATION 

The partner organisation for this research project in Belgium was Suggnomè vzw. This mediation 

service has conducted the peacemaking circles, which we will describe further on. 
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As previously mentioned, Suggnomè vzw is one of the two mediation services in Belgium that is 

recognised by the government to offer victim-offender mediation for adult offenders (FOD Justitie, 

2006), and they are the only one that offers it in Flanders (Médiante asbl is the other recognised me-

diation service, which offers VOM in Wallonia). 

 

Suggnomè vzw ς ǿƘƛŎƘ ŘŜǊƛǾŜŘ ƛǘǎ ƴŀƳŜ ŦǊƻƳ ǘƘŜ DǊŜŜƪ ǿƻǊŘ άǎǳƴ-ƎƴƻƳŝέΣ ǿƘƛŎƘ ƳŜŀƴǎ ŀǇƻl-

oƎȅ ƻǊ ŀƎǊŜŜƳŜƴǘΤ ƻǊΣ ƛŦ ȅƻǳ ƭƻƻƪ ŀǘ ŀƴ ƻƭŘŜǊ ƳŜŀƴƛƴƎ ƻŦ ǘƘŜ ǿƻǊŘΣ ƳŜŀƴǎ άǘƘŜ ǇǊƻŎŜǎǎ ƻŦ ǘƻƎŜǘƘŜǊ 

ǳƴŘŜǊǎǘŀƴŘƛƴƎ ǘƘŜ ǎŀƳŜ ǊŜŀƭƛǘȅέ ς was founded in 1998. Although the starting point of the organisa-

tion was to implement victim-offender mediation in each of the judicial districts in Flanders and to 

take upon itself the employment of the mediators, Suggnomè wanted to achieve more.  

 

The organisation wants to be active on four major fronts regarding restorative justice 

(Suggnomè vzw, 27.04.2004): 

¶ Applying and further developing victim-offender mediation. 

¶ Study and innovation for other restorative practices. 

¶ Exchanging information and experiences with interested parties, both interior and 

abroad. 

¶ Sensitise and lobby with the policy makers. 

 

The organisation, which started with just six people, has since then steadily grown. In 2007 it 

reached its goal of establishing a mediation service in each of the fourteen judicial districts in Flan-

ders. In striving for this goal, they were helped by the establishment of the law on mediation of June 

22nd 2005. 

 

However, next to offering mediation, Suggnomè vzw has also always strived for more: as the full 

name (Suggnomè vzw ς Forum for Restorative Justice and Mediation) and the mission statement 

(Suggnomè vzw, s.d.) suggests, Suggnomè vzw wants to stimulate a restorative justice way of dealing 

with crime. For reaching this goal, they want to stimulate each individual citizen to enter into com-

ƳǳƴƛŎŀǘƛƻƴ ǿƛǘƘ ǘƘŜ άƻǘƘŜǊέ ǇŀǊǘȅ ŀƴŘ ǿƛǘƘ ǘƘŜ ƧǳŘƛŎƛŀƭ ŀǳǘƘƻǊƛǘƛŜǎΦ Lƴ ǘƘŀǘ ǎŜƴǎŜ ǾƛŎǘƛƳ-offender 

mediation is a way, respectively one of several possible ways, to reach that goal. 

 

There is a central secretariat who takes up an important role in stimulating this debate on a re-

storative approach to crime. They take the lead in starting partnerships with other organisations, 
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sensitize the general public about restorative justice and mediation and even lobby towards the po-

litical level. Furthermore, Suggnomè vzw also aims at keeping in touch with international evolutions 

regarding restorative justice; it is in that context that they e.g. helped found the European Forum for 

Restorative Justice (Suggnomè vzw, s.d.). 

 

However, each individual mediator is also expected to stimulate the debate on restorative jus-

tice and mediation. Apart from doing the actual mediation cases, creating partnerships with local 

organisations in the judicial district the mediation service is located in, forms an important part of the 

work as well. 

 

Currently, Suggnomè vzw has a staff of about 31 people, equivalent to ca. 19 fulltime employ-

ees. The majority of them are victim-offender mediators. The central office is located in Leuven, but 

the staff is spread out through Flanders in local mediation services, who each serve one or more judi-

cial districts. As such, each local mediation service consists out of two to five people. 

 

In each judicial district, the local mediation service has made work agreements with relevant 

partners: judicial authorities, victim aid, prisons, lawyers, houses of justice, etc. Representatives of 

these groups meet a couple of times per year; in these so-ŎŀƭƭŜŘ άǎǘŜŜǊƛƴƎ ƎǊƻǳǇǎέ ǘƘŜȅ regularly 

discuss the state of affairs of the local mediation service and look at how restorative justice in the 

judicial district can be promoted. 

 

Though both the federal government (justice department) and the regional government of Flan-

ders (department of welfare, health and family) subsidise Suggnomè vzw, it is an independent non-

governmental organisation that works outside the official justice system. Regarding the subsidising, it 

is agreed upon that Suggnomè vzw has to do 50 mediation cases per fulltime mediator that is subsi-

dised by the federal government, although each year it is decided whether or not to actually grant 

more money. In other words, extra funds are not granted automatically if more mediation cases are 

done. In fact, in recent years Suggnomè vzw has done more mediation cases than it has been subsi-

dised for. 

 

For the funds granted by the government of Flanders, a similar agreement is made; although 

here there is also more attention to the number of people that were informed about mediation. The 

reason for this is that the Flemish government is responsible for the personal well-being of its citi-

zens, therefore it is natural that they look more for what mediation could mean for each individual, 
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whereas the federal government seems to look more at what a mediation case could mean for the 

judicial system. 

 

5.2. MEDIATION TRAINING 

The necessary qualification to start as a mediator in Suggnomè vzw is to have a degree in human 

and social sciences, or to have a legal degree. Concretely, the different mediators who work at 

Suggnomè vzw now are criminologists, social assistants, lawyers, psychologists, etc. 

 

When mediators start to work for Suggnomè vzw, they are given an άƛƴǘǊƻŘǳŎǘƛƻƴŀǊȅ ŎƻǳǊǎŜέ ƛƴ 

ƳŜŘƛŀǘƛƻƴΦ ¢Ƙƛǎ ƛǎ ƻǊƎŀƴƛǎŜŘ ōȅ ά.ŜƳƛŘŘŜ[LbYέΣ ŀ ǿƻǊƪƛƴƎ ƎǊƻǳǇ ǘƘŀǘ Ŏƻƴǎƛǎǘǎ ƻǳǘ ƻŦ όŜȄǇŜǊƛŜƴŎŜŘύ 

mediators from Suggnomè vzw, mediation services for minors and mediation in penal matters. Be-

middeLINK also organises other trainings (e.g. άǊƻƭŜ ǇƭŀȅƛƴƎ Řŀȅǎέ ŀōƻǳǘ ŎŜǊǘŀƛƴ ǘȅǇŜǎ ƻŦ ƳŜŘƛŀǘƛƻƴ 

cases, a training about deontology, etc.), which are open to all mediators of the different organisa-

tions. Furthermore, mediators are given the opportunity to attend trainings and conferences organ-

ised by other organisations as well. 

 

!ǇŀǊǘ ŦǊƻƳ ǘƘŜ ƻŦŦƛŎƛŀƭ ǘǊŀƛƴƛƴƎΣ ŜŀŎƘ ƳŜŘƛŀǘƻǊ ƛƴ {ǳƎƎƴƻƳŝ Ƙŀǎ ǘƻ ŀǘǘŜƴŘ άǊŜƎƛƻƴŀƭ ǘŜŀƳǎέΣ ƛƴ 

which mediators across different judicial districts periodically meet and discuss their mediation cases. 

They are also given the opportunity to follow a mediation case of another mediator, so that each 

mediator can learn from the approach of one another. 

 

5.3. MEDIATION METHODOLOGY 

The solicitation for a VOM can happen by anyone who has a direct interest in the case; which is 

mostly defined as victim and offender. Since mediation is however rather unknown and the law 

states that judicial authorities have a task in informing victim and offender about their right to solicit 

a VOM, victim and/or offender mostly contact the mediation service after the judicial authorities, 

especially the prosecutor, informs them about this possibility (Suggnomè vzw, 2013: 117). If the judi-

cial case has already received sentencing, mostly the parties themselves seem to find their way to 

the mediation service; often these are incarcerated offenders who were informed of the possibility 

to solicit a mediation by the prison personnel (Suggnomè vzw, 2013, p. 110). 

 

As mentioned before, each local mediation service has made work agreements with relevant 

partners, among others the judicial authorities. Consequently, although there is an effort to stream-

line the way victims and offenders are informed of mediation, in practice there are still differences 
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between judicial districts. In general, victim and offender receive a letter from the prosecutor inform-

ing them of the possibility to solicit a mediation; the mediation service is at the same time informed 

ǘƘŀǘ ǘƘŜ ǇŀǊǘƛŜǎ ƛƴ ŀ ǇŀǊǘƛŎǳƭŀǊ ƧǳŘƛŎƛŀƭ ŦƛƭŜ ƘŀǾŜ ōŜŜƴ ƛƴŦƻǊƳŜŘΦ ¢ƻ ōŜ ŎƭŜŀǊΣ ǘƘƛǎ ŘƻŜǎƴΩǘ ƘŀǇǇŜƴ ƛƴ 

every judicial case, there is often a selection made by the prosecutor (based on objective criteria like 

type of offence or on subjective criteria like opportunity of mediation). At maximum one reminder 

letter is sent from the mediation service. If then the mediation cannot be started, the case is closed. 

 

If both victim and offender are interested in mediation, the mediation service first checks if the 

case meets the criteria in the law (there is a judicial case file) and those formulated by the mediation 

service (offender who takes responsibility for the fact and, if the judicial case is pre-sentencing, the 

mediation does not endanger the judicial inquiry). If not, the case is referred to another service that 

can better meet the questions of the persons involved. If the case meets the criteria, the mediation is 

taken up by the mediation service. Most mediation cases are handled by a single mediator, although 

in some cases two mediators handle the case together (fully or only for the direct meeting). The rea-

sons for handling a mediation with two mediators are diverse: it could be part of the training of the 

mediator, it could be linked to the severity of the case, the large number of people present at a direct 

meeting, the fact that offender and victim live far away from each other (in another judicial district), 

etc. 

 

The mediation starts almost always in an indirect way. During the shuttle mediation the media-

tor listens to the stories and questions of victim and offender and then shares these with the other 

party. The possibility of a direct mediation is also explored during the shuttle mediation; but a direct 

meeting only actually takes place in about one fifth of the mediation cases (Suggnomè vzw, 2013: 

115). Next to the shuttle mediation and direct meeting, the mediation service has some other tools 

that they can use; e.g. passing through letters from victim to offender and vice versa, videotaping 

victim or offender while they address the other, etc. The choice, of which method is used, is always 

made in collaboration with victim and offender. 

 

Once the mediation is started, there is no time limit on the duration of the mediation. It can 

continue until victim and/or offender end the mediation, or in rare cases the mediation service ends 

it. The average time of a mediation is about four months (Suggnomè vzw, 2013: 129); however this 

can seriously differ from case to case: simple mediation cases that are handled in one or two weeks 

are no exception, but neither are mediations that carry on for well over a year. 
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When the mediation is ended, a written agreement can be drafted, which, if applicable, can also 

be handed to the judicial authorities who may take this into account. It is the responsibility of the 

participants that the agreement is actually carried out (e.g. the payment of financial damages); the 

mediation service does not actively follow it up. 

 

To give an idea on the mediation case load of Suggnomè vzw (as mentioned before, next to the 

mediation cases, they also have other responsibilities), we will give a short overview of the cases of 

2012. 

In total, the mediation services received 3133 referrals or direct questions for mediation. In 

2065 of them, at least one of the conflict parties also entered into contact with the mediation ser-

vice; of which 1882 were eligible for mediation as organised by Suggnomè vzw. 

 

The majority of these 1882 mediation requests, namely 1395, happened in judicial cases, which 

were still in the hand of the prosecutor's office (thus pre-trial). 221 requests were done in the post-

sentencing phase. 

 

In total 2991 victims and 2196 offenders were informed in these 1882 mediation cases, of which 

respectively 1539 and 1512 were interested in the mediation offer. This led to 1233 mediation cases, 

where a mediation case is counted as one victim-offender relationship where both are interested in 

mediation, out of a total potential of 3414. 

 

In 2012, 1355 mediation cases were completed. In 256 of them at least one direct meeting be-

tween victim and offender took place (the rest consequently consisted out of "go-between media-

tion") and in 284 a written agreement was drawn up. 

 

 

6. ORGANISATIONAL SETTING OF GERMANY 

6.1. ORGANISATION 

In Germany, the University of Tübingen is partnering with Handschlag, Reutlingen, who was a 

pioneer of the field and the first victim-offender-mediation provider of the country. They started in 

1985 and during the first three years were financed as a model project by the Federal Ministry for 

Youth, Family, Women and Health. They were accompanied and supported by research of the Uni-

versity of Tübingen. These positive experiences contributed significantly to the inclusion of victim-

offender-mediation (VOM) in German juvenile law (Jugendgerichtsgesetz). Since 1988 they have 
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been financed by the district administration of Reutlingen and Tübingen and since 1996 also the dis-

ǘǊƛŎǘ ƻŦ /ŀƭǿ ŀǎ ŀ ǎŜǊǾƛŎŜ ŦƻǊ ȅƻǳǘƘ άWǳƎŜƴŘƘƛƭŦŜƳŀǖƴŀƘƳŜΦέ 

Handschlag offers mediation for juveniles or young adults (Heranwachsende 18-2187) only and 

does not provide VOM services for adults. They are in charge of the districts Tübingen, Reutlingen 

and Calw and handle about 200 cases per year. 

 

6.2. CASE REFERRAL AND SELECTION 

¢ȅǇƛŎŀƭƭȅΣ ǘƘŜ {ǘŀǘŜ ŀǘǘƻǊƴŜȅ ǊŜŦŜǊǎ ŎŀǎŜǎ ǘƻ ǘƘŜ DŜǊƳŀƴ /ƘƛƭŘ tǊƻǘŜŎǘƛƻƴ {ŜǊǾƛŎŜǎ άWǳƎŜƴŘƎŜr-

ƛŎƘǘǎƘƛƭŦŜ όWDIύέ ŀƴŘ ǘƘŜȅ ǘǊŀƴǎŦŜǊ ǘƘŜƳ ǘƻ IŀƴŘǎŎƘƭŀƎ Ŧor mediation. Sometimes cases are referred 

ƻǊ ǎǳƎƎŜǎǘŜŘ ŘƛǊŜŎǘƭȅ ōȅ ǘƘŜ WDIΣ ŀ ƧǳŘƎŜ ƻǊ ŀ ǇƻƭƛŎŜ ƻŦŦƛŎŜǊ ōǳǘ ƛǘ ƛǎ ǳƭǘƛƳŀǘŜƭȅ ǘƘŜ {ǘ!Ωǎ ŘŜŎƛǎƛƻƴ ƛŦ 

ǘƘŜȅ ŎƻƴǎƛŘŜǊ ŀ ŎŀǎŜ ǎǳƛǘŀōƭŜ ŦƻǊ ŀ ±ha ƻǊ ƴƻǘΗ ¢ƘŜǊŜ ƛǎ ŀƭǎƻ ǘƘŜ Ǉƻǎǎƛōƛƭƛǘȅ ƻŦ Ψ{ŜƭōǎǘƳŜƭŘŜǊέ (self-

referred cases), which means the conflict parties are aware or know about the possibility of media-

ǘƛƻƴ ŀƴŘ ŀǇǇǊƻŀŎƘ IŀƴŘǎŎƘƭŀƎ ŘƛǊŜŎǘƭȅ ǘƻ ǊŜǉǳŜǎǘ ƛǘΦ hƴŜ ƻŦ ƻǳǊ άŦŀƛƭŜŘέ ŎŀǎŜǎ ǿŀǎ ŀ ǎŜƭŦ-referral 

(Feurwehrfall). If the Jugendamt is involved already in a case, they have the ultimate right to decide if 

a VOM (or circle) is in the interest of their juvenile/young adult.  

 

For general case selection, including offender and offense characteristics, Handschlag follows 

the German VOM/TOA standards. Although these are not legally binding and it is not obligatory to 

follow them, they have been developed by some of the leading mediation and social services agen-

cies and formulate important safeguards and minimum standards for VOM. They also formulate basic 

exclusion as well as inclusion criteria for cases, for example excluding cases without a personal vic-

tim, cases where someone has serious psychological issues or drug addictions, etc.  

 

In general, German VOM/Standards also formulate requirements for service providers carrying 

out victim-offender mediation. These result from its underlying philosophy as well as from the given 

ƭŜƎŀƭ ŦǊŀƳŜǿƻǊƪΦ ¢ƘŜȅ Ƴǳǎǘ ōŜ ƛƴǘŜƎǊŀǘŜŘ ƛƴ ǘƘŜ ǇǊƻǾƛŘŜǊǎΩ ƳŜŘƛŀǘƛƻƴ ŎƻƴŎŜǇǘ ŀƴŘ ŀƎǊŜŜŘ ǳǇƻƴ ǿƛǘƘ 

the local justice services. These requirements are: 

¶ Voluntary participation: compulsory settlement is not possible. Conflict mediation is de-

pendent on the willingness of all parties involved, in order to be at least partly able to 

become engaged in the arguments of the other party. Victim-offender mediation is an 
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 This reflects the age range at the time of the offence. Thus, by the time they are referred for a VOM they can 

be even older. 
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offer that can be refused at any time. The participants must be made aware of this at 

the start of the procedure.  

¶ Especially the agreement to participate of the victim must be reached without any social 

or psychological pressure. This is a basic requirement, without it no further steps to-

wards victim-offender mediation can be initiated. 

¶ No conditions regarding resulting VOM agreements should be imposed by justice agen-

cies (punishment equivalent). Victim-offender mediation should be an option for the 

harmed and the accused to participate in the regulation of the consequences of the 

crime in an empowered and self-determined way. 

¶ Re-victimization of the victim must be prevented. 

 
On the organizational level Handschlag follows the following case selection criteria:  
 
A basic requirement is that the offenders take responsibility for their behaviour and that the vic-

tims have the possibility to formulate their needs towards the offender with the help of the facilita-

tor. 

Furthermore, it is necessary to make sure: 

¶ that where the victim is a company or organization, there must be a specific contact 

person who has authority to make decisions, since the existence of a contact person is 

crucial for victim-offender mediation or material/financial compensation for the pur-

pose of negotiations; 

¶ that a clear agreement to participate in VOM was made by both the injured per-

son/party and the accused; 

¶ that there is no refusal of 'self-referrals', so that persons who directly contact the VOM 

service asking for victim-offender mediation, receive a service; 

¶ that victim-offender mediation still can be initiated at any time. 

 

In 2012 Handschlag dealt with 118 cases, of these 192 were accused and 170 victims, thus they 

were working with 362 clients altogether. Numerous contacts with parents, lawyers, and other in-

volved persons can be added to these numbers. 

 

For the peacecircle project, Handschlag developed an additional set of criteria for deeming cases 

referred for VOM suitable for the circle method. Cases were considered for a peacemaking circle if 

one or more of the following conditions were met: 

¶ Χmore than one victim/more than one person was affected by the offence. 
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¶ Χmore than one offender/more than one person was involved in committing the crime. 

¶ ΧǘƘŜǊŜ ƛǎκǿŀǎ ŀ ŎƻƴŦƭƛŎǘ within a group such as a family, sports or work team, etc. 

¶ ΧǘƘŜǊŜ ƛǎκǿŀǎ ŀ ŎƻƴŦƭƛŎǘ between groups (e.g. youth gangs, graffiti sprayers and home-

owners, etc.). 

¶ ΧǘƘŜǊŜ ƛǎ ŀƴ ƛƴŘƛŎŀǘƛƻƴκcase constellation where there could be an interest in extending 

the circle (e.g. age difference between victim and offender, or between conflict parties 

and other participants/mediators, etc.). 

¶ ΧǘƘŜǊŜ ǿŜǊŜ other people present or involved in the offence for situational or geo-

graphical reasons (e.g. witnesses, passers-ōȅΩǎΣ ƴŜƛƎƘōƻǳǊs, co-workers etc.). 

¶ Χmore people were involved from the beginning of law enforcement or judicial pro-

ceedings (e.g. family members or friends present at the time of the arrest, at the police 

station, etc.) 

¶ ΧǘƘŜ broader community was affected (e.g. a neighbourhood, village, school, club, 

church, etc.) for example in case of public disorder offences, property damage, or graffi-

ti. 

¶ ΧǘƘŜǊŜ ƛǎ ŀ όƭƻƴƎ) prior history and/or there were several prior events. 

¶ ΧǘƘŜǊŜ ŀǊŜ ǊŜŀǎƻƴǎ ǘƻ ŀǎǎǳƳŜ ǘƘŀǘ ŀ longer, more in-depth clarification process would 

be necessary or beneficial for everyone involved. 

¶ Etc. 

 

In sum, several people had to be involved in the case and some of them were rather indirectly 

harmed. Another additional criterion was the fact whether there will be future interactions between 

conflict parties and/or their families, friends or supporters. Based on these criteria, three mediators 

of Handschlag screened cases and showed potential ones to our circle keeper. These two mediators 

then discussed and decided about its suitability together. 

 

In general the keepers suggested VOM or circles to the conflict parties and explained the differ-

ences of the new method compared to VOM (later on, after the third circle, they mentioned circles 

right away and discussed the option with them. If the conflict parties had serious objections, doubts 

or fears, that could not be cleared, they were offered a VOM). Ultimately, it is the decision of the 

conflict parties if they want to choose the circle method or not and the keepers make this transpar-

ent to them. 
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Participants are usually invited by letter to come to the Tübingen or Reutlingen office of Hand-

schlag for an informational talk. There is a first and a second letter template). Accused and harmed 

parties are always invited separately; in case of minors they sent the letter to the parents. The keep-

ers always conducted preparatory talks either face to face or if not possible by phone with everyone 

invited to the circle except for the school circles!). As a very important and necessary precaution they 

assess everybody beforehand and their suitability for mediation in order to be prepared for potential 

problems, arguments or escalations. This way, they aim to prevent taking too much of a risk and aim 

to ensure that everybody is safe and sound during circle. 

 

 

7. ORGANISATIONAL FRAMEWORK OF HUNGARY 

7.1. I NSTITUTIONAL BACKGROUND OF THE PENAL MEDIATION SYSTEM 

In Hungary the legal and organisational framework of victim-offender mediation (VOM) in penal 

cases was established in 2006, based mainly on the model elaborated by Neustart Mediation Service, 

Austria.88 Mediators are trained probation officers of the Probation Service that is part of a govern-

mental body, namely the Office of Public Administration and Justice (Közigazgatási és Igazságügyi 

Hivatal, KIH). In Hungary VOM can solely be conducted by those authorised, namely probation offic-

ers adequately trained in mediation. From 1 January 2008, certain lawyers (meeting the legal condi-

tions and adequately trained as mediators) had also been given the right to act as mediators. They 

are contracted by the KIH and their fees being paid by the state. However, KIH has recently been 

lacking sufficient funds to remunerate lawyers for conducting mediation. As a consequence, legally 

they still have the possibility to conduct mediation but only few lawyers do victim-offender media-

tion, on a pro bono basis.  

 

 The institutional structure of penal mediation was established nationwide, under the authori-

ty of judicial districts. One advantage of this organisational framework is that mediation became part 

of a national system available in all of the twenty counties in Hungary, adhering to shared objectives, 

unified professional standards and qualification requirements. The mediation service is free of charge 

for the clients. Two probation officer mediators work in most of the counties, in smaller ones only 

one. In most of the counties mediators are directing mediation processes besides their other duties 

as probation officers and there are few counties with high mediation caseload, where mediation is a 
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specified task of a probation officer. By the time of writing this report, about seventy probation offic-

ers have been trained to carry out victim-offender mediation in penal cases, about fifty of them be-

ing active mediators. Most of them have a background in social work or pedagogy; some of them 

have a degree in law. There are few training organisations in the country, which provide mediation 

training accepted by the Probation Service (Pártfogói Szolgálat). 

 

7.1.1. Organisational c hanges and diff icult ies   

As a consequence of recent governmental changes, the Probation Service now works under a 

dual organisational structure: probation offices operate under the professional supervision of the 

Office of Public Administration and Justice, which provides professional counselling for probation 

officers and training. In addition, local probation services are operating under the Government Coun-

ty Offices that serve as central public administration bodies under the direction of the government. It 

means that all the administrative, institutional and financial issues of the probation offices are gov-

erned by the Government County Offices (megyei kormányhivatalok) which determine the budget of 

the probation office as well. Cooperation between, and harmonising the interests of the two superior 

organisations are not self-evident, especially when it comes to organisational, financial and profes-

sional aspects need to be considered at the same time by two different governmental systems.  

 

Due to reduced financial resources, for the past three years there have been fewer opportu-

nities for probation officer mediators to receive professional supervision. As a result, they are espe-

cially in need of helping each other through professional intervision dialogues. Communication be-

tween probation officer mediators runs mostly online on an online community space and they have 

professional regional meetings 3-4 times a year as well. 

 

7.2. HOW DOES VOM WORK? 

Referral to mediation is a matter of discretion for the prosecutor or the judge in case parties 

voluntarily agree to VOM. If the conditions set down in law are met, the mediation process can also 

be voluntarily initiated by either the offender or the victim, or the lawyer of any parties, but the 

prosecutors and judges are authorized to make a decision about it. Mediation may only be used once 

in a given criminal procedure. 

 

The vast majority of the cases are derived in the phase of prosecution. The prosecutor or 

judge can suspend the criminal procedure up to six months, which is quite a short time according to 

the mediators, which often does not correspond to the real needs and circumstances of the parties.   



102 
 

Due to the case overload of the penal system, usually a long time - on average 6 months, sometimes 

even more than a year - passes between the criminal offense and mediation, which makes the re-

storative procedure more difficult. 

 

Having received the decision of the court or public prosecutor, in the preparatory phase of 

the mediation process, the mediator contacts the parties separately, informs them about the aim 

and the process in mail and sometimes on the phone, and occasionally meets them in person.  

 

If the case is already prepared, the mediator arranges a mediation session, at which the vic-

tim and the offender are present at the same time. If they wish the parties are each allowed to bring 

2 supporters (relatives or friends) with them to the session. During this session, with the help of the 

mediator, the parties have a chance to tell the other party how the given event(s) affected them. The 

offender may assume responsibility for his/her deeds and make an apology. The parties may agree 

on financial reparation or another form of reparation for the damage caused by the offence. Finan-

cial reparation takes place in about 70% of the cases, which is supplemented with another form of 

reparation in 30% of the cases. Only about 10% of victim-offender mediation procedures result in 

solely non-financial reparation as an outcome.89  

  

 Successful mediation, which ends in an agreement which is completed by the offender, is 

ŎƻƴǎƛŘŜǊŜŘ ōȅ ƭŀǿ ŀǎ ŀ ΨǾƻƭǳƴǘŀǊȅ ǊŜǎǘƛǘǳǘƛƻƴΩΣ ǘƘŜ ŜŦŦŜŎǘ ƻŦ ǿƘƛŎƘ ƛǎ ǘƻ ŎƭƻǎŜ ǘƘŜ ŎǊƛƳƛƴŀƭ ǇǊƻŎŜŘǳǊŜ ƻǊ 

reduce punishment:90 

  
(1) ά!ƴȅ ǇŜǊǎƻƴΣ ǿƘƻ Ƙŀǎ ŎƻƳƳƛǘǘŜŘ ŀ ŎǊƛƳŜ ŀƎŀƛƴǎǘ ŀƴƻǘƘŜǊ ǇŜǊǎƻƴΣ ŀ ǘǊŀŦŦƛŎ offence or 

any crime against property, punishable by imprisonment of up to three years, shall not 

be liable to prosecution if he has agreed to compensate the injured party for the dam-

ages caused by the criminal act, or to provide any other form of restitution by way of a 

meditation process. 

(2) The punishment may be reduced without limitation in connection with the crimes 

mentioned in Subsection, if punishable by imprisonment of up to five years, if the per-

                                                           

 

89 
! ōǸƴǘŜǘǃǸƎȅŜƪōŜƴ ŀƭƪŀƭƳŀȊƘŀǘƽ ƪǀȊǾŜǘƝǘǃƛ ǘŜǾŞƪŜƴȅǎŞƎ ōŜǾŜȊŜǘŞǎŞƴŜƪ ǘŀǇŀǎȊǘŀƭŀǘŀƛ aŀƎȅŀǊƻǊǎȊłƎƻƴΦ 9ŘΥ 

Iványi Klára. Igazságügyi és Rendészeti Minisztérium. 2008: 
 http://www.tamop.irm.gov.hu/uploads/bm/b_ugyek_mediacio.pdf 
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 Act LI of 2006, new art. 36 of the Criminal Code.  
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petrator has agreed to compensate the injured party for the damages caused by the 

ŎǊƛƳƛƴŀƭ ŀŎǘΣ ƻǊ ǘƻ ǇǊƻǾƛŘŜ ŀƴȅ ƻǘƘŜǊ ŦƻǊƳ ƻŦ ǊŜǎǘƛǘǳǘƛƻƴ ōȅ ǿŀȅ ƻŦ ŀ ƳŜŘƛǘŀǘƛƻƴ ǇǊƻŎŜǎǎΦέ 

 

The mediator records the agreement in writing on the premises, which is signed by everyone 

present. The agreement is sent to the public prosecutor or judge dealing with the case. The details 

discussed during the mediation process ς except for the content of the agreement ς are confidential. 

The participants are under an obligation of secrecy even after the procedure is over. The mediator 

checks whether the agreement has been fulfilled, and informs the public prosecutor or judge of this. 

Providing that the terms of the agreement have been successfully met, depending on the severity of 

the offence, the criminal procedure may either be closed, or the judge may mitigate the punishment 

imposed without limitation. It is important to note that these consequences can only be applied in 

the case of agreements reached during the mediation process. If the parties fail to come to an 

agreement, or the terms of the agreement are not met by the parties, the criminal procedure pro-

ceeds in its due course. 

 

7.3. MAIN TENDENCIES AND STATISTICS 

A country-wide research based on mediation cases conducted in the first year after the regula-

tion was introduced (2007) suggests that legal practitioners started to apply the new methods im-

mediately and the number of referrals have been increasing since then. As a general tendency, legal 

conditions have been simplified and the range of cases is widening. However, probation officer me-

diators have to work with a growing number of cases alongside decreasing institutional capacity. The 

tendency is that referrals are made by prosecutors and there are much fewer referrals from courts. 

(In 2009, 84% of all completed cases were referred by the prosecutors.). The most common crimes 

referred to mediation are theft cases, serious violence, and traffic accidents causing serious injury. 

There were 6410 victim-offender mediation cases in 2012, which means a 7% growth in referrals 

compared to 2011.91  

 

The vast majority of offenders in victim-offender mediation procedures are adult offenders. 

Prosecutors and judges refer considerably fewer juvenile cases to VOM (juvenile offenders were con-

cerned in 12% of all mediation cases in 2009).  
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Statistics show significant regional differences with respect to case diversion and the ratio of 

adult and juvenile cases, which reflect equally that the attitude of prosecutors and judges as well as 

the diversion of crime types show county-based differences. Mediators have between 60-120 ongo-

ing cases at the same time. The caseload of mediators varies between 4-12 cases per week, which 

means that a probation officer mediator conducts 2-3 mediations per day on average. 
92

 

 

7.4. ORGANISATIONAL SETTING OF THE HUNGARIAN PEACEMAKING CIRCLE PILOT 

PROJECT 

The situation is special in Hungary in that even though civil professionals have two decades of 

experience with mediation in civil cases, they are not authorised to mediate in penal cases. Civil pro-

fessionals are allowed to provide training and supervision for probation officers.
93

  

 

The specialty of the Hungarian pilot project was that it was built on the cooperation of a gov-

ernmental agency and the civil sector. Keepers worked in mixed pairs, cases were handled by a pro-

bation officer mediator and a civil facilitator. Thereby two different methodological approaches and 

attitudes met. Probation officer mediators brought their experience about penal procedures and 

knowledge of the legal framework, and a well-organised working process; civil facilitators contribut-

ed with methodological and structural flexibility, drawing on the theoretical principles of the restora-

tive approach based on the ideas of Ted Wachtel. Both parties experienced this duality as advanta-

geous: the peacemaking circle project allowed civil actors to join the field and offer their compe-

tence/expertise. Peacemaking Circles, in turn, were a chance for probation officer mediators to ex-

periment with innovative ideas, apply a new restorative practice model, experience professional 

progress and see beyond their institutional barriers.  
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 Based on the informal reporting of the mediators 

93
Partners Hungary Association was the civil organisation that has developed and provided the mediation train-

ing for the network of probation officers. Partner's methodology is based on and adapted from the methodo-
logical model of Neustart Association for probation service and social work in Austria. The methodology is 
based on VOM. Some other methods, such as conferencing, are not entirely unknown among probation officer 
mediators; however, such techniques have been unavailable in penal mediation processes.   
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CHAPTER 4:  BACKGROUND RESEARCH: EXPERT INTERVIEWS 

1. EXPERT INTERVIEWS IN BELGIUM 

1.1. I NTRODUCTION 

¢ƘŜ ǊŜǎŜŀǊŎƘ ǇǊƻƧŜŎǘ άLƳǇƭŜƳŜƴǘƛƴƎ ǇŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜǎ ƛƴ 9ǳǊƻǇŜέ ǘǊƛŜǎ ǘƻ ŜȄǇƭƻǊŜ ǘƘŜ Ǉƻǎǎƛōƛl-

ities of implementing peacemaking circles in a restorative justice context, which currently are only 

used in common law countries, in an European context.  

 

Peacemaking circles can be used as a restorative justice method for dealing with crime, just as 

mediation and conferencing. Apart from differences in communication methodology, peacemaking 

circles differ from mediation and conferencing by emphasising the community aspect of the crime 

and its aftermath. Consequently, the community has a rightful place in the peacemaking circle itself 

to speak from its own (personal) story and expectations: they are not there to only support victim 

ŀƴŘ ƻŦŦŜƴŘŜǊ ƛƴ ǘƘŜƛǊ ǿŀȅ ǘƻ άǊŜǎǘƻǊƛƴƎ ǘƘŜ ƘŀǊƳέΣ ōǳǘ ǘƘŜ ŎƻƳƳǳƴƛǘȅ ƛǘǎŜƭŦ Ŏŀƴ ŀǎƪ ǘƘŀǘ ǘƘŜ ƘŀǊƳ 

done to it is restored and can search for ways to prevent further harm for itself, the victim and the 

offender. 

 

As a part of the background research in this project, interviews were taken from a number of 

άŜȄǇŜǊǘǎέΥ ǇŜƻǇƭŜ ǿƘƻ ŀǊŜ ŎƻƴŦǊƻƴǘŜŘ ƛƴ ǘƘŜƛǊ Řŀȅ ǘƻ Řŀȅ ǿƻǊƪ ǿƛǘƘ ƻŦŦŜƴŘŜǊǎ ŀƴŘκƻǊ ǾƛŎǘims and in 

most cases also have a notion of restorative justice. The goal of the interviews was not to receive a 

representative picture of the points of view from certain professionals, but to explore the spontane-

ous concerns and opportunities professionals saw in the use of peacemaking circles. Moreover, the 

interviews were considered an opportunity to introduce the concept of peacemaking circles and as 

such function as a first step in the implementation of the research project. 

 

1.2. METHODOLOGY 

Respondents were not randomly selected. The local mediation services who would participate in 

the research were asked to give a number of potential respondents. From their lists, a selection of 

respondents was made by the researcher. A total of 20 respondents were contacted by email or tel-

ephone from this list and asked to participate in the interviews. Fourteen respondents reacted posi-

tively. Additionally, two persons were contacted at the suggestion of another respondent, one of 

these agreed to participate at the interview. Lastly, one person volunteered for the interview after 

hearing about the research project. 
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Consequently, this section shows the results of 16 interviews with professional actors in Belgium 

(4 public prosecutors, 2 judges, 1 lawyer, 1 police officer, 1 justice assistant (probation), 2 people 

from victim assistance, 1 person working in a prison context94, 3 mediators from Suggnomè vzw and 

1 coordinator of a mediation service for juvenile offenders). All but one of the interviewed people 

worked in one of the three judicial counties (Antwerp, Leuven and Oudenaarde) where peacemaking 

circles would be implemented during the course of the research project. 

 

The respondents who asked so were given a short topic list a week before the interview. Most of 

the respondents did not know what peacemaking circles were before the interview. The choice was 

made to give them only minimal information about the research project before the start of the inter-

ǾƛŜǿΣ ǎƻ ǘƘŀǘ ǘƘŜƛǊ ŀƴǎǿŜǊ ǘƻ ǘƘŜ ŦƛǊǎǘ ǘƻǇƛŎ όάǘƘŜ ǘŜǊƳ ǇŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜǎέύ ǿŀǎ ƴƻǘ ƛƴŦƭǳŜƴŎŜŘΦ 

After the questions regarding the first topic were answered, the respondents were given a concise 

overview of peacemaking circles by the interviewer to help them answer the following questions. 

 

All of the interviews were recorded for analysis afterwards, which proceeded by creating a 

number of codes which were relevant to our research goal. In the following, the results will be shown 

for a number of these codes. 

 

Next to the interviews, we will also refer in this chapter to relevant questions and remarks made 

ƛƴ ŘƛǎŎǳǎǎƛƻƴǎ ŀōƻǳǘ ǇŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜǎ ƘŜƭŘ ŀǘ ǎƛȄ άǎǘŜŜǊƛƴƎ ŎƻƳƳƛǘǘŜŜǎ ƳŜŘƛŀǘƛƻƴέ όƛƴ ǘƘŜ ƧǳŘƛŎƛŀƭ 

districts of Antwerpen, Brugge, Gent95, Hasselt-Tongeren, Oudenaarde and Turnhout), where people 

with a diverse professional background (public prosecutors, judges, lawyers, victim and offender 

assistance, mediators, etc.) were present. These meetings were not recorded, but notes of the dis-

cussion were taken by (at least) two people: the researcher and the note taker of the steering com-

mittee (a mediator from Suggnomè vzw). 

 

1.3. CONNOTATIONS OF THE TERM Ȱ0EACEMAKING CIRCLESȱ 

¢ƘŜ ǘŜǊƳ άǇŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜǎέ ƛǎ ƴƻǘ ƭƛƴƪŜŘ ōȅ ŀƭƭ ǊŜǎǇƻƴŘŜƴǘǎ ǘƻ ǘƘŜ Ǉƻǎǎƛōƛƭƛǘȅ ƻŦ ŀ ŘƛŀƭƻƎǳŜ 

between victim and offender. Some just found the term too vague or made an entire different con-

nection. 

                                                           

 

94
 ¢Ƙƛǎ ǇŜǊǎƻƴ ǿŀǎ ŀŎǘƛǾŜ ƛƴ ǘƘŜ ŎƻǳǊǎŜ ά±ƛŎǘƛƳ ƛƴ CƻŎǳǎέΣ ǿƘƛŎƘ ƛǎ ƎƛǾŜƴ ǘƻ ǇǊƛǎƻƴŜǊǎΦ 

95
 In Gent, two steering committees were attended where peacemaking circles were discussed. The first time 

the project was introduced, the second time a state of affairs was given. On both occasions, participants dis-
cussed peacemaking circles and their opinions and concerns about them at length. 



107 
 

άLǘ ǎƻǳƴŘǎ ƭƛƪŜ ǎƻƳŜǘƘƛƴƎ ƻŦ ǘƘŜ ƭŀǘŜ ΨсуŜǊǎΩΤ ƛǘ ŘŜŦƛƴƛǘŜƭȅ ŘƻŜǎƴΩǘ ƳŀƪŜ ƳŜ ǘƘƛƴƪ ŀōƻǳǘ ŀƴy-

ǘƘƛƴƎ ǘƘŀǘ Ƙŀǎ ǘƻ Řƻ ǿƛǘƘ ǘƘŜ ƧǳŘƛŎƛŀƭ ǿƻǊƭŘΦέ όƛƴǘŜǊǾƛŜǿ мн ς 02/03/2012) 

 

ά¢ƘŜ ŦƛǊǎǘ ǘƘƛƴƎ ƛǘ ǊŜƳƛƴŘŜŘ ƳŜ ƻŦ ǿŀǎΥ ƛǘ ƛs something of the United Nations, who go to a 

ŎƻƴŦƭƛŎǘ ȊƻƴŜ ŀƴŘΧέ όƛƴǘŜǊǾƛŜǿ с ς 25/01/2012) 

 

άL ƳŀŘŜ ǘƘŜ ŎƻƴƴŜŎǘƛƻƴ ǿƛǘƘ ǎƻƳŜǘƘƛƴƎ ǇŀǎǘƻǊŀƭΦέ (interview 2 ς 17/01/2012) 

 

About half of the respondents directly thought of something that could be linked with victims 

ŀƴŘ ƻŦŦŜƴŘŜǊǎΤ Ƴƻǎǘƭȅ ōŜŎŀǳǎŜ ƻŦ ǘƘŜ άŎƛǊŎƭŜέΣ ǿƘƛŎƘ ƛǎ ǊŜƭŀǘŜŘ ǘƻ ŎƻƴŦŜǊŜƴŎƛƴƎΣ ǿƘŜǊŜ ŀƭƭ ǘƘŜ ǇŀǊǘƛŜǎ 

also meet in a circle. 

 

However, the link with offenders and victims was not always in the form of dialogue between 

them. For example, the first reaction of one respondent was that peacemaking circles were some-

thing to just help the victim cope with what has happened. Others saw it as something that could be 

used as a debriefing method in general, that could have its purpose after a crime for victims, offend-

ers and professionals. 

 

Some of the respondents whether they made the link to offender/victims or not, also felt some 

ǊŜǎƛǎǘŀƴŎŜ ƻǊ ǳƴŜŀǎŜ ǿƘŜƴ ƘŜŀǊƛƴƎ ǘƘŜ ǘŜǊƳ άǇŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜǎέΦ ¢Ƙƛǎ ǳƴŜŀǎŜ ǿŀǎ ŎŀǳǎŜŘ ōŜŎŀǳǎŜ 

they found that the term sounŘŜŘ ǘƻƻ ǎƻŦǘΤ ƻǊ ōŜŎŀǳǎŜ ǘƘŜȅ ǿŜǊŜ ǿŀǊȅ ŀōƻǳǘ ǘƘŜ ǘŜǊƳ άǇŜŀŎŜέΣ ŎŜr-

tainly in regards to victims. 

άtŜŀŎŜΧ ǘƘŜǊŜ ƛǎ ǎƻƳŜǘƛƳŜǎ ƭƛǘǘƭŜ ǇŜŀŎŜ ŀƴŘ ǊŜŎƻƴŎƛƭƛŀǘƛƻƴ ǇƻǎǎƛōƭŜ ŦƻǊ ǎƻƳŜ ǇŜƻǇƭŜΦ 9ǾŜƴ ƛƴ 

ƻǳǊ ƳƛƴŘΣ ƛŦ ȅƻǳ ǘƘƛƴƪ ŀōƻǳǘ ŀ ǊŀǇŜΧ L ƪƴƻǿ ƛǘΩǎ ǇƻǎǎƛōƭŜΣ ōǳǘ ƛǘ ǎƻǳƴŘǎ ŀ ōƛǘ ǘƻƻ ǎƻŦǘΦέ όƛƴǘŜr-

view 7 ς 25/01/2012) 

 

However, most respondents that felt uneasy with the term, also felt that the term could be kept 

as it was; but that it should go hand in hand with a good explanation. 

 

There were alternatives suggested foǊ ǘƘŜ ǘŜǊƳ ǇŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜ όŜΦƎΦ Ƨǳǎǘ άŎƛǊŎƭŜ ŘƛǎŎǳǎǎƛƻƴέύΦ 

One respondent felt it was absolutely necessary to find an alternative Dutch term for it; a couple of 

others thought it was (definitely) worth considering. 
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A minority of respondents had no problem at all with the term. They understood peace as 

άǇŜŀŎŜ ƻŦ ƳƛƴŘέ ƻǊ ǘƻ ōǊƛƴƎ ǘƘŜ ǇŜŀŎŜ ōŀŎƪ ƛƴ ǘƘŜ ŎƻƳƳǳƴƛǘȅΦ hƴŜ ƻŦ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘǎ ŜȄǇƭŀƛƴŜŘ Ƙƛǎ 

understanding of the term as follows: 

άtŜƻǇƭŜ ǿƘƻ ǎƛǘ ŀǊƻǳƴŘ ŀƴ ƻŦŦŜƴŘŜǊ ƻǊ ǎǳǎǇŜŎǘ ŀƴŘ ǘǊȅ ǘƻ ƳŀƪŜ ŀƳŜƴŘǎ, to make an agree-

ment about the damages and to prevent it from happening again in the future. Not on an 

individual level, but the parties concerned. The term itself? Peacemaking is something what 

a court in principle does too; and circles signifies at surrounding people. So, actually it is a 

ƴƛŎŜ ŜȄǇǊŜǎǎƛƻƴΦέ όƛƴǘŜǊǾƛŜǿ ф ς 21/02/2012) 

 

1.4. SUITABLE CASES OR CASE CONSTELLATIONS 

The respondents had different opinions on where the peacemaking circles would be most ap-

propriate. There are three lines of thought, where some respondents followed more than one in the 

interview: 

 

First, some respondents believe that peacemaking circles could be beneficial in cases where 

there is a direct link with or big impact on (a part of) the community, although there is no consensus 

about what cases these are. Some refer to severe cases (which also warrant or justify a time-

intensive approach), others refer to minor crime, because the community is more confronted with 

that on a daily basis and question the use of peacemaking circles (and one respondent even the use 

of restorative justice in general) in severe cases. The reason is the same though: if there is a direct, 

visible link between the crime and the community, it is easier or more beneficial to invite the com-

munity to join in the peacemaking circle. 

άL ŘƻƴΩǘ ǎŜŜ ƛǘ ƘŀǇǇŜƴƛƴƎ ŀŦǘŜǊ ŀ ǊƻōōŜǊȅΣ ōǳǘ ŦƻǊ ŀ ƴǳƳōŜǊ ƻŦ ǎǇŜŎƛŦƛŎ ŎŀǎŜǎ ώŜƴǾƛǊƻƴƳŜƴǘŀƭ 

crimes, hate crimes, etc.]. If the crime is broader than just offender and victim, if there is a 

direct impact on the community. Besides, for bringing together victim and offender, we al-

ready have some well-established procedures. But I find this concept useful for a number of 

very specific crimes where the mediation falls short in the sense that a certain voice is not 

ƘŜŀǊŘΦέ όƛƴǘŜǊǾƛŜǿ у ς 25/01/2012) 

 

Second, there are respondents who see peacemaking circles play a role in cases where the jus-

tice department cannot find a solution for, because the tools they have at their disposition are not 

efficient. Respondents gave the examples of neighbourhood conflicts, minor crime like vandalism or 

repeat offenders (both minor and adults). 
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The third line of thought is that it is impossible to select a certain category of cases, because 

each case has its own characteristics.  

άLǘ ǿƛƭƭ ŀƭǿŀȅǎ ŎƻƳŜ Řƻǿƴ to the specific severity of the case, [the specific nature of] the of-

fender or the victim. (interview 10 ς 27/02/2012) 

 

However, most of the respondents who mention this third line of thought still have some pref-

erence; e.g. serious crimes (violence between partners, sexual crimes, murder and manslaughter) or 

cases where the offender has problems in different areas of his life. 

 

¢ǿƻ ǊŜǎǇƻƴŘŜƴǘǎ ŘƛŘƴΩǘ ŜȄǇǊŜǎǎ ǘƘŜƳǎŜƭǾŜǎ ƛƴ ǿƘƛŎƘ ŎƻƴŎǊŜǘŜ ŎŀǎŜǎ ǘƘŜȅ ǎŀǿ ƛǘ ŀǎ ŀ ǇƻǎǎƛōƛƭƛǘȅΣ 

but rather gave their opinion wheƴ ƛǘ ŎƻǳƭŘƴΩǘ ƘŀǇǇŜƴΥ ƛƴ ŎŀǎŜǎ ƻŦ ǎǘŀƭƪƛƴƎ ƻǊ ǾƛƻƭŜƴŎŜ ōŜǘǿŜŜƴ ǇŀǊt-

ners; or when the content of the case was too personal too involve others. 

 

1.5. CHANCES, POSSIBILIT IES AND SUGGESTIONS FOR IMPLEMENTATION 

Several respondents found it important that when the peacemaking circles would become a re-

ality, that it would also lead to something concrete; that the consensus would have a significant 

meaning, also towards the judicial proceedings. 

άL  ǿƻǳƭŘ ƭƛƪŜ ǘƘŀǘΣ ŀǘ ǘƘŀǘ ƳƻƳŜƴǘ ώƻŦ ǘƘŜ ŎƛǊŎƭŜ ƳŜŜǘƛƴƎϐ ǘƘŜ ǿƻǊŘǎ ǿƻǳƭŘ have real conse-

quences. Or when the circle is finished, that there is someone who has the mandate to put 

ǘƘŜ ŘŜŎƛǎƛƻƴǎ ƻŦ ǘƘŜ ŎƛǊŎƭŜ ƻƴ ǇŀǇŜǊΦ .ŜŎŀǳǎŜ ƻǘƘŜǊǿƛǎŜ ǘƘŜ ǿƘƻƭŜ ǘƘƛƴƎ ǿŀǎƴΩǘ ǳǎŜŦǳƭ ώΧϐΦ LŦ 

a judge would ignore it [the result of the circle], than ƛǘ ǎŜŜƳǎ ǘƻ ƳŜ ǘƘŀǘ ƛǘΩǎ ƻƴƭȅ ƳƻǊŜ ŦǊǳs-

ǘǊŀǘƛƴƎ ƛƴǎǘŜŀŘ ƻŦ ƘŜƭǇƛƴƎΦέ όƛƴǘŜǊǾƛŜǿ т ς 25/01/2012) 

 

Following this idea of having an impact on the judicial proceedings, a number of respondents 

mentioned some similarities of peacemaking circles with mediation in penal matters; and some sug-

gest to implement the peacemaking circles there. One lawyer mentioned that the possibilities are 

deemed greater, because mediation in penal matters, if successful, leads to a definite end of the 

penal procedure. The consensus in the circle could therefore be the definite reaction, opposed to 

victim-offender mediation where often the case is brought before court even if the mediation is 

άǎǳŎŎŜǎǎŦǳƭέΦ !ƴƻǘƘŜǊ άǇǊƻέ ŦƻǊ ƛƳǇƭŜƳŜƴǘƛƴƎ ƛǘ ƛƴ ƳŜŘƛŀǘƛƻƴ ƛƴ ǇŜƴŀƭ ƳŀǘǘŜǊǎΣ ƛǎ ǘƘŜ ŦŀŎǘ ǘƘat the 

prosecutor already has a legal role to play in it. 
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On the other hand, one prosecutor mentioned that mediation in penal matters, because it is a 

ǿŀȅ ǘƻ ŜƴŘ ǘƘŜ ǇŜƴŀƭ ǇǊƻŎŜŘǳǊŜΣ Ƙŀǎ ǘƻ ǊŜŀŎƘ ŀ ŎŜǊǘŀƛƴ ǾƻƭǳƳŜ ƻŦ ŎŀǎŜǎ ƘŀƴŘƭŜŘΦ IŜ ŘƛŘƴΩǘ ŦƛƴŘ ƛǘ 

possible that this volume could be reached if a peacemaking circle was held in each of these cases. 

 

Similar to mediation in penal matters, some respondents also put the idea forward that peace-

making circles could be used as an alternative to the court hearing. In this way, the circle would not 

only lead to a consensus between participants, but could be (or have a direct impact on) the verdict 

of the judge. However, a judge also mentioned that the number of cases that were handled by the 

court was too large to hold a peacemaking circle in each of them. 

 

Some respondents suggested that it would be important (for a long-term continuation) that the 

peacemaking circles would be embedded in a larger project, guided by a university. For example in a 

project that deals with problematic neighbourhoods, or with repeat offenders, etc. The fact that it is 

guided by a university would mean that the whole project could be evaluated better. 

 

One judge was very sceptical about the peacemaking circles and said that he first needed objec-

tive results (evaluation criteria, particularly about efficiency) before he could be convinced about the 

added value of peacemaking circles. 

 

Lastly, one prosecutor mentioned that he saw the added value of peacemaking circles (or other 

restorative practices) compared to the normal procedure before court, where the polarisation be-

tween both parties is only enlarged. 

 

1.6. RISKS, PROBLEMS AND BENEFITS OF PEACEMAKING CIRCLES 

Every respondent mentioned risks that were linked to secrecy or the lack thereof in peacemak-

ing circles: a risk for invading the privacy of offender and victim, the risk for breaching the secrecy of 

the judicial investigation and the risk of breaching the professional confidentiality; or the risk that 

professional confidentiality could hinder the discussion, because some people had to withhold in-

formation (see below). 

 

One respondent feared that peacemaking circles would be a competitor with victim-offender 

mediation to receive cases, whereby victim-offender mediation as it stands now doesnΩǘ ƘŀǾŜ ǘƘŀǘ 

much solicitations for mediation. 
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1.6.1. Risks and benefits of including the broader community  

A benefit that was mentioned several times was that the inclusion of more persons than just of-

fender and victims (and support persons), could potentially άǿƛŘŜƴ ǘƘŜ ǾƛŜǿέΦ ¢Ƙƛǎ ǿŀǎ ŘŜŦƛƴŜŘ ƛƴ 

different ways. 

 

Firstly, widening the view refers to some respondents at the crime; they mostly see the benefit 

of peacemaking circles to bring certain crimes (like violence between partners) into the open, which 

could help to prevent new offences. 

 

Secondly, widening the view is referred to as something regarding victims and offenders. Re-

spondents say that a peacemaking circle could halt the isolation of those parties; where they see 

isolation as being deprived of any network, not being comprehended in an existing network and/or 

feeling alone or not comprehended in the wider community. 

 

Respondents think peacemaking circles can counter those three forms of isolation by on the one 

hand literally creating a network of support persons, acquaintances, etc.; who are not only present at 

the circle but could also help offender and/or victim to fulfil the promises made in the circle. On the 

other hand, isolation can also be broken towards an existing network, which may not be aware of the 

questions and needs victims and offenders have; or do not know or understand why a victim or of-

fender wants a mediation. This unawareness can lead to a situation where a victim or offender can-

not discuss a mediation (attempt) with their existing network. This is illustrated by one of the re-

spondents. 

άL ƘŀǾŜ ŀǘ ǘƘŜ ƳƻƳŜƴǘ ŀ ǿƻƳŀƴ ώƛƴ ƳŜŘƛŀǘƛƻƴϐΣ ǿƘƻǎŜ ǎǳƴ ƛǎ ƳǳǊŘŜǊŜŘΣ ǿƘƻ ǎŀȅǎΥ ΨL ǿƻƴΩǘ 

ǘŀƭƪ ŀōƻǳǘ ǘƘƛǎ ώǘƘŜ ƳŜŘƛŀǘƛƻƴϐ ŀǘ ƘƻƳŜΣ ƻǊ ƻǘƘŜǊǿƛǎŜ L ǿƛƭƭ ƘŀǾŜ ǘƻ ŘŜŦŜƴŘ ƳȅǎŜƭŦ ǿƘȅ LΩƳ 

ŘƻƛƴƎ ǘƘƛǎΩΦ ¢ƘŜƴ I think, how isolate, how lonely is that? If you talk with those persons at 

ƘƻƳŜ ƛƴ ǘƘŜ ƎǊƻǳǇΣ ǘƘŜƴ ǎƘŜ ŘƻŜǎƴΩǘ ƘŀǾŜ ǘƻ ŘŜŦŜƴŘ ƘŜǊǎŜƭŦΣ L Ŏŀƴ Řƻ ǘƘŀǘΦέ όƛƴǘŜǊǾƛŜǿ р ς 

24/01/2012) 

 

A last way peacemaking circles can potentially break isolation, according to the respondents, is 

on a mental level for a victim or offender, by realising that they are not alone and others may have 

gone through the same things they or the other party did. Moreover, they may see that people from 

the broader community, despite the fŀŎǘ ǘƘŜǊŜ ƛǎƴΩǘ ŀ ŘƛǊŜŎǘ ƭƛƴƪ ōŜǘǿŜŜƴ ǘƘŜƳΣ ŀǊŜ ǿƛƭƭƛƴƎ ǘƻ ǎǳǇǇƻǊǘ 

them. 
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Thirdly, widening the view through the use of a peacemaking circle was seen by some as benefi-

cial in that it confronts the offender with the impact of his actions on a broader scale than just imply-

ing the individual victim. Related to this, one respondent mentioned that widening the view would 

limit the chance that the offender would try to negate or minimize his actions. 

 

However, one respondent mentioned here that, from an offender´s point of view, how abstract-

er the link between the harm done to the community and the crime was, the more difficult it would 

be to involve the broader community and to accept their presence and input. 

 

aƻǎǘ ǊŜǎǇƻƴŘŜƴǘǎ ǿƘƻ ǎŜŜ ǘƘŜ ōŜƴŜŦƛǘ ƻŦ άǿƛŘŜƴƛƴƎ ǘƘŜ ǾƛŜǿέ ŀƭǎƻ ǿŀǊƴ ŦƻǊ ǘƘŜ Ǌƛǎƪ ƻŦ ƛƴǾŀŘƛƴƎ 

the privacy of the offender and victim by including the broader community. This concern is not only 

about the fact that some private things can be discussed in a broader group, but also that victim and 

(especially) offender will be stigmatised by the broader community. Therefore, a lot of respondents 

emphasise that the victim and offender have to give their informed consent before entering a 

peacemaking circle. 

 

Related to the privacy-concern, some respondents question the motivation of the broader 

community to participate: is it out of a genuine concern, or is it out of curiosity, in search of sensa-

tion, to view the misery of others or to teach the offender a lesson? To counter the latter, respond-

ents suggest to crŜŀǘŜ ŀ ǎƻǊǘ ƻŦ άǎŎǊŜŜƴƛƴƎέ όŀƭǘƘƻǳƎƘ ŜǾŜǊȅ ǊŜǎǇƻƴŘŜƴǘ ŀŘŘǎ ǘƘŀǘ ŦƛƴŘƛƴƎ ŀ ƎƻƻŘ ǿŀȅ 

to screen is not easy) for who wants to participate, mostly to gauge their motivation (although one 

respondent from victim aid also suggested to use the screening to exclude ex-offenders).  

 

Another risk mentioned by respondents is the stress that is put on the confidentiality of the 

meeting by enlarging the group. Some suggest asking all participants sign a sort of confidentiality 

agreement. 

 

Finally, another benefit that waǎ ƳŜƴǘƛƻƴŜŘ ǎŜǾŜǊŀƭ ǘƛƳŜǎΣ ǿŀǎ ǘƘŜ Ǉƻǎǎƛōƛƭƛǘȅ ŦƻǊ ŀ ƎǊƻǿƛƴƎ άǎo-

Ŏƛŀƭ ŎƻƴǘǊƻƭέΥ ǇŜƻǇƭŜ ŦǊƻƳ ǘƘŜ ŎƻƳƳǳƴƛǘȅ ǿƘƻ ƭƻƻƪŜŘ ŀŦǘŜǊ ǾƛŎǘƛƳ ŀƴŘ ƻŦŦŜƴŘŜǊΦ .ǳǘ ŀǎ ƻƴŜ ǊŜǎǇƻƴd-

ent mentioned, there is a fine line between social control and a breach in the privacy. 

 

The above were mostly benefits and risks for victim/offender when including the larger commu-

nity. Few respondents mentioned specific benefits and risks for the larger community itself to partic-

ipate. However, some respondents saw that there could be benefits, but just had a hard time making 

it concrete. One mediator put it like this: 
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άώLƴ ǘǊŀŘƛǘƛƻƴŀƭ ƧǳŘƛŎƛŀƭ ǎȅǎǘŜƳϐ ǘƘŜ ƻƴƭȅ ǘƘƛƴƎ ŀ ŎƻƳƳǳƴƛǘȅ Ŏŀƴ Řƻ ƛǎ Ǝƻ ǘƻ ǘƘŜ ŎƻǳǊǘ ƘŜŀr-

ƛƴƎǎ ŀƴŘ ƭƛǎǘŜƴΣ ōǳǘ ȅƻǳ ŘƻƴΩǘ ŜǾŜƴ ƘŀǾŜ ŀ ǊƛƎƘǘ ǘƻ ǎǇŜŀƪ ŀƴȅƳƻǊŜΦ !ƴŘ ǘƘŜƴ L ǘƘƛƴƪΣ ǘƘŜ 

community does have a right to speak. We solved it by making laws, where everyone voted 

ŦƻǊ ƛƴŘƛǊŜŎǘƭȅΦ .ǳǘ ǘƘŀǘ ŘƻŜǎƴΩǘ ǿƻǊƪ ǎƻ ǿŜƭƭΣ ǎƻ L ǘƘƛƴƪΥ ǎƘƻǳƭŘƴΩǘ ǿŜ Ǝƻ ōŀŎƪ ǘƻΧΚ .ǳǘ Ƙƻǿ 

do you do that, with this [peacemaking circles]? Do we have to go back to smaller communi-

ǘƛŜǎ ώΧϐΦ LΩƳ ƴƻǘ ǎǳǊŜΦέ όƛƴǘŜǊǾƛŜǿ р ς 24/01/2012) 

 

One respondent did state that peacemaking circles could give the possibility to those affected, 

but not in a judicial definition, to voice their concerns. This was however not directed at the commu-

nity at large, but more at the broader network of the victim and offender. 

 

1.6.2. Risks and  benefits of  including representat ives of the criminal ju s-
t ice system  

One recurring theme when talking about the inclusion of representatives of the criminal justice 

system, was that their role should be clearly defined: what is expected from them, what can and 

ŎŀƴΩǘ ǘƘŜȅ Řƻ όŘǳǊƛƴƎ ŀƴŘ ŀŦǘŜǊ ǘƘŜ ŎƛǊŎƭŜύΣ ŜǘŎΦ 

 

One person of victim aid thought that the public prosecutor would not have more power than 

others in the circle; that it was possible that he was accepted as an equal. Others however doubted 

this and thought people would always see the prosecutor as the person who had to decide how to 

deal with the judicial case after the circle. 

 

There was a consensus by the reǎǇƻƴŘŜƴǘǎ ǘƘŀǘ ǘƘŜ ƧǳŘƎŜΣ ǇǊŜǎƛŘƛƴƎ ǘƘŜ ŎŀǎŜΣ ŎƻǳƭŘƴΩǘ ōŜ ǇǊe-

ǎŜƴǘ ƛƴ ǘƘŜ ŎƛǊŎƭŜΣ ōŜŎŀǳǎŜ ƘŜ ǿƻǳƭŘ ƭƻǎŜ Ƙƛǎ ƴŜǳǘǊŀƭƛǘȅ ƻǊ ǇŜƻǇƭŜΩǎ ǇŜǊŎŜǇǘƛƻƴ ƻŦ Ƙƛǎ ƴŜǳǘǊŀƭƛǘȅ ς ac-

cording to some respondents, this could happen merely by giving someone a certain look during the 

ŎƛǊŎƭŜΦ LŦ ƛǘ ǿŀǎ ŀ ƧǳŘƎŜ ǿƘƻ ǿƻǳƭŘ ƴŜǾŜǊ ŎƻƳŜ ƛƴǘƻ ŎƻƴǘŀŎǘ ǿƛǘƘ ǘƘŜ ƧǳŘƛŎƛŀƭ ŎŀǎŜΣ ǊŜǎǇƻƴŘŜƴǘǎ ŘƛŘƴΩǘ 

see a problem. 

 

One judge however wondered whether the presence of a judge could ever be useful, as the ju-

dicial procedures could be explained by someone else and the impact of the judge on the discussion 

itself would either be big or non-existent. 

ά¢ƘŜǊŜ ŀǊŜ ǘǿƻ ǇƻǎǎƛōƛƭƛǘƛŜǎΥ ŜƛǘƘŜǊ ƘŜ ώǘƘŜ ƧǳŘƎŜϐ Ƙŀǎ ŀ ƭƻǘ ƻŦ ǊŜƴƻǿƴ ŀƴŘ ŜǾŜǊȅǘƘƛƴƎ ƘŜ ǎŀȅǎ 

ƛǎ ŀŎŎŜǇǘŜŘ ŀǎ ǘǊǳŜΤ ǿƘƛŎƘ ƛǎƴΩǘ ƎƻƻŘΦ .ŜŎŀǳǎŜ ǘƘŜƴ ƘŜ Ƙŀǎ ŀn authority inside the circle, 

ǿƘŀǘ ŎŀƴΩǘ ƘŀǇǇŜƴΦ hǊ ƘŜ ƘŀǎƴΩǘ ƎƻǘǘŜƴ ŀƴȅ ǊŜƴƻǿƴΣ ŀƴŘ ǘƘŜƴ ƘŜ Ƙŀǎ ƴƻ ŦǳƴŎǘƛƻƴ ǘƘŜǊŜΦ όƛn-

terview 12 ς 02/03/2012) 
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Not one respondent saw irrefutable arguments why a prosecutor, on the other hand, could nev-

er be present. One prosecutor stated that the impact of the prosecutorΩǎ presence on the discussion 

ŎƻǳƭŘ ōŜ ǘƘŀǘ ǘƘŜȅ ŎƻǳƭŘ ŀŘŘ ŀ ƳƻǊŜ άǘƘǊŜŀǘŜƴƛƴƎ ŜƭŜƳŜƴǘέ ǘƻ ǘƘŜ ŀƎǊŜŜƳŜƴǘΤ ŀǎ ŀ ƪƛƴŘ ƻŦ ŀ ǎŀŦe-

guard to make sure everything in the agreement was followed. 

  

The impact of a police officer present was only mentioned by the interviewed police officer. He 

thought this impact would not be great, since most people see the officer, at least the one responsi-

ble for their neighbourhood, as an equal. His presence could have a positive impact on the perceived 

safety of participants, although the question was then if the officer had to be there in uniform (and 

armed) or not. 

 

All respondents do see some risks however when speaking of including representatives of the 

criminal justice system in general: 

 

Firstly, respondents mentioned the secrecy of the judicial investigation. It is not self-evident that 

people, apart from victim and offender, get access to information about the judicial case file. A pros-

ecutor however put forward that this may be remedied by agreeing to focus the circle meeting on 

the restoration of the harm, instead of the judicial case file of the harm done. 

 

Furthermore, respondents pointed out the risk of breaching the confidentiality of the circle 

meeting by including judicial actors. All respondents, belonging to the judicial authorities, mentioned 

that they were obligated to report new crimes. Some did however hint towards a difference in theo-

ry and practice. A prosecutor said: 

ά²Ŝ ŀǊŜƴΩǘ ƭƻƻƪƛƴƎ ŦƻǊ ƳƻǊŜ ƧǳŘƛŎƛŀƭ ŎŀǎŜs, we have enough of them. I think that the prose-

cutor present will have to deal with that [confessions of new crimes] with common sense. 

Compare it with a police officer: he has to report every illegal act that he learns of. But if he 

would follow this to ǘƘŜ ƭŜǘǘŜǊΣ ƘŜ ǿƻǳƭŘ ƘŀǾŜ ǘǊƻǳōƭŜ ƎŜǘǘƛƴƎ ŦǊƻƳ Ǉƻƛƴǘ ! ǘƻ .Φέ όƛƴǘŜǊǾƛŜǿ 

13 ς 07/03/2012) 

 

Additionally, a lawyer thought that it seemed improbable that someone would confess a new 

ŎǊƛƳŜ ƛƴ ǘƘŜ ŎƛǊŎƭŜΤ ŀƴŘ ŜǾŜƴ ƛŦ ǎƻƳŜƻƴŜ ŘƛŘΣ ƛǘ ŘƛŘƴΩǘ ǎŜŜƳ ŜƴƻǳƎƘ ǘƻ ǇǊƻsecute someone if a partic-

ƛǇŀƴǘ ƳŜƴǘƛƻƴǎ ƘŜ Ƙŀǎ ŎƻƳƳƛǘǘŜŘ ŀ ŎǊƛƳŜ όŀǎ ƭƻƴƎ ŀǎ ƘŜ ŘƻŜǎƴΩǘ Ǝƻ ǘƻƻ ƳǳŎƘ ƛƴ ŘŜǘŀƛƭ). According to 

ƘƛƳΣ ǘƘŜ Řǳǘȅ ƻŦ ǘƘŜ ƧǳŘƛŎƛŀƭ ŀǳǘƘƻǊƛǘƛŜǎ ǿƻǳƭŘƴΩǘ ōŜ ŀ ǇǊƻōƭŜƳΦ {ǘƛƭƭ ŀŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ ƭŀǿȅŜǊΣ ŀ ōƛƎƎŜǊ 

concern would be if someone threatened another participant at the circle meeting. This would lead 
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ǘƻ ǇǊƻǎŜŎǳǘƛƻƴ ƛŦ όŜΦƎΦύ ŀ ǇǊƻǎŜŎǳǘƻǊ ǿŀǎ ǇǊŜǎŜƴǘΤ ōǳǘ ǘƘŜ Ǌƛǎƪ ƻŦ ǘƘŀǘ ƘŀǇǇŜƴƛƴƎ ǿŀǎƴΩǘ ƎǊŜŀǘŜǊ ƛƴ ŀ 

peacemaking circle than in a court hearing. 

 

Finally, some respondents feared that the discussion would be less open when a judicial actor 

was present, because either the other participants would perceive them as someone with power, or 

the other participants would fear that the justice professionals will take everything they say into ac-

count. 

 

As a counter to this risk, the lawyer suggested to agree that everything in the circle was confi-

dential. According to him this was possible if lawyers of both victims and offenders were present and 

they signed a confidentiality agreement (which would be binding for them). When participants 

ǎƛƎƴŜŘ ǘƘƛǎ άŎƻƴŦƛŘŜƴǘƛŀƭƛǘȅ ŘƻŎǳƳŜƴǘέ ŀƴŘ ŀŦǘŜǊ ǘƘŜ ŎƛǊŎƭŜ ƳŜŜǘƛƴƎ converged, despite the signed 

agreement of confidentiality, information to the judge, he even thought this would be interpreted as 

άǳƴŀŎŎŜǇǘŀōƭŜ ŜǾƛŘŜƴŎŜέΦ {ƻ ǘƘŜ ǎƛƎƴƛƴƎ ƻŦ ǘƘŜ ŎƻƴŦƛŘŜƴǘƛŀƭƛǘȅ ŀƎǊŜŜƳŜƴǘ ǿƻǳƭŘ ƴƻǘ ƻƴƭȅ ƘŀǾŜ ŀ Ǉǎy-

chological effect, but also legal consequences. Furthermore the lawyer suggested the making of a 

άŎƻƻǇŜǊŀǘƛƻƴ ǇǊƻǘƻŎƻƭέ ǿƛǘƘ ƧǳŘƛŎƛŀƭ ŀǳǘƘƻǊƛǘƛŜǎΣ ŀǎ ƛǘ ǿƻǳƭŘƴΩǘ ōŜ Ǉƻǎǎƛōle for prosecutors to sign 

ǎǳŎƘ ŀ άŎƻƴŦƛŘŜƴǘƛŀƭƛǘȅ ŘƻŎǳƳŜƴǘέ ƛƴ ŀƴ ƛƴŘƛǾƛŘǳŀƭ ŎŀǎŜΣ ōǳǘ ǘƘŜƛǊ ǎǳǇŜǊƛƻǊ ŎƻǳƭŘ ǎƛƎƴ ŀ ƎŜƴŜǊŀƭ ǇǊƻǘo-

col which dealt with the confidentiality of all circle meetings. 

 

¢ƘŜ ǊŜǎǇƻƴŘŜƴǘǎ ŘƛŘƴΩǘ ƻƴƭȅ ǎŜŜ Ǌƛǎƪǎ ǿƘŜƴ ǘƘƛƴƪƛƴƎ ŀōƻǳǘ ƛƴŎluding judicial actors, but also saw 

some benefits. Some hoped that a peacemaking circle could have an impact on the judicial proceed-

ings, as mentioned previously. One way of reaching this is according to them to involve the judicial 

authorities. 

 

Respondents also mentioned that including judicial representatives in a peacemaking circle 

could give them the opportunity to learn from the community and vice versa. 

ά²Ƙŀǘ ƛǘ ƻŦŦŜǊǎ ŦƻǊ ǇǊƻǎŜŎǳǘƻǊǎΣ L ǘƘƛƴƪΣ ǘƘŜȅ ǊŜǇǊŜǎŜƴǘ ǘƘŜ ŎƻƳƳǳƴƛǘȅΣ ōǳǘ ƭƛƪŜ ŜǾŜǊȅƻƴŜ ŜƭǎŜ 

they are limited in their knowledge and insights. So if in a specific crime a number of organi-

sations can shed a different light on the case, it seems to me that it is an addition to their 

ǘŀǎƪΦέ όƛƴǘŜǊǾƛŜǿ у ς 25/01/2012) 

  

1.6.3. Risks and  benefits for including addit ional actors  

One respondent, a lawyer, mentioned that the inclusion of the lawyers of the parties is very im-

portant. Not only because the lawyer can give advice to his client and watch over judicial safeguards, 
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but also because the lawyer often is the person who convinces his client to find a common middle 

ground, to reach an agreement. 

 

¢ƘŜ ǊŜǎǇƻƴŘŜƴǘǎ ŦǊƻƳ ǾƛŎǘƛƳ ŀƛŘ ŘƛŘƴΩǘ ǎŜŜ ŀ ǊŜŀƭ ƛƳǇŀŎǘ ƻŦ ǘƘŜƛǊ ǇǊŜǎŜƴŎŜ ƻƴ ǘƘŜ ƎǊƻǳǇ ŘƛǎŎǳs-

sion or on the offender. Towards the victim, they could be there as a support person. Whether or not 

they could be there as themselves, who might be touched by the offender too, would depend on 

their client, the victim (would he/she be able to accept that or not?). 

 

Lastly, while one respondent thought the inclusion of (local) political figures could be consid-

ered, because they represent a part of the community, another respondent suggested to avoid their 

presence, since their agenda could be a political one instead of trying to find a solution for the situa-

tion discussed in the circle.  

 

1.6.4. Other l egal, pract ical and context factors regarding peacemaking ci r-
cles 

¢ƘŜ ƳŀƧƻǊƛǘȅ ƻŦ ǘƘŜ ǊŜǎǇƻƴŘŜƴǘǎ ŘƛŘƴΩǘ ŦƛƴŘ ƛǘ όŀōǎƻƭǳǘŜƭȅύ ƴŜŎŜǎǎŀǊȅ ǘƘŀǘ ǘƘŜǊŜ ǿŀǎ ŀ ƭŀǿ ǊŜƎu-

lating the peacemaking circles in a way that there is a law about victim-offender mediation. Although 

if such a law would be available, some respondents saw the added value of it, especially regarding 

clarity about professional confidentiality and the secrecy of the investigation.  

 

On a practical level, all respondents mentioned that the inclusion of judicial representatives 

would be difficult because of the peacemaking circles require a lot of time and their available time is 

scarce. So if they were present, they want to know that their time-investment paid off. One prosecu-

tor gave the following example when he could see the added value of participating in a peacemaking 

circle. 

ά¢ƘŜ ŘŀƳŀƎŜ ǘƘŀǘ ǊŜǇŜŀǘ ƻŦŦŜƴŘŜǊǎ ŎŀǳǎŜ ǘƻ ŀ ǎƻŎƛŜǘȅ ƛǎ ŜƴƻǊƳƻǳǎ ŀƴŘ ǊŜǇŜǘƛǘƛǾŜΦ {ƻ ƛŦ ȅƻǳ 

can prevent this by doing a serious investment yourself and by including everyone as much 

as possible, then I find the cost-ōŜƴŜŦƛǘǎ ǿƻǊǘƘ ƛǘΦέ όƛƴǘŜǊǾƛŜǿ мл ς 27/02/2012) 

 

Another practical consideration respondents mentioned, was the fact that it was something 

new. People (and perhaps especially judicial professionals) would have to be convinced of the added 

value. To make that happen, the information about it should happen on a wide scale; a lot of people 

(on the level of decision-making as well as on the level of execution of the decisions) should be 

sought out and talked to about the peacemaking circles. A suggestion hereby was to list all the things 
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that people in the field already do that are similar to peacemaking circles, and that you can sup-

port/enhance those things by implementing this methodology. 

 

On the other hand, one respondent (a mediator) mentioned that there already is an evolution to 

be seen: when talking about peacemaking circles, people are curious (even public prosecutors). 

ά¢ƘŜ ŎƭƛƳŀǘŜ ƛǎΣ ŘŜǎǇƛǘŜ ǘƘŜ ƳƻǾŜƳŜƴǘ ǘƻ ǘƘŜ ǊƛƎƘǘ ŀƴŘ ǘƘŜ ŎǊƛǎƛǎΣ ŎƘŀƴƎƛƴƎΦ There is more 

mediation, people sit more together around the table, starting communication. If you had 

ƳŜƴǘƛƻƴŜŘ ǇŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜǎ нл ȅŜŀǊǎ ŀƎƻΣ ȅƻǳ ǿƻǳƭŘƴΩǘ ŜǾŜƴΧέ όƛƴǘŜǊǾƛŜǿ р ς 

24/01/2012) 

 

1.7. D ISCUSSION AND CONCLUSION 

1.7.1. Discussion  

Generally speaking, all respondents reacted positively to the idea of peacemaking circles and 

could see some potential benefits of using them. Only one respondent showed a lot of scepticism 

towards the desirability of implementing peacemaking circles, but even he mentioned peacemaking 

circles could potentially be beneficial for victims or offenders. However, all respondents also men-

tioned potential risks and raised some questions about practical implications. 

 

Consequently, most of the concerns and questions regarding (the implementation of) peace-

making circles are not about the question whether it is possible to implement them or even whether 

it could have an added value to implement them, but seem to be centred around the idea of when 

peacemaking circles are more efficient or appropriate compared to other ways of dealing with crime. 

The time-investment needed from all circle participants, but especially judicial authorities, is a re-

turning factor here. There were different ideas from the respondents about this effectiveness; how-

ever, the link with the community, albeit defined differently, was mentioned several times. 

 

What is surprising perhaps is that, except for the risks of invading privacy and the concern that 

the community present is not a good representation of the entire community, risks of including 

community were not really seen as an issue. No respondent mentioned anything near the risks 

Pavlich mentions, namely that including community could mean excluding the non-participants 

(2001:58-59; 2004:177) or that community would approve illegal acts. 

 

The most problematic part of peacemaking circles seems to be the inclusion of judicial repre-

sentatives. It is not that no benefits are seen regarding their attendance, but practical (time) and 
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legal (secrecy of the investigation, obligation to report new crimes) issues are seen as big, maybe 

even insurmountable, obstacles. This is, however, definitely linked to the idea of efficiency: if it were 

to be proven that peacemaking circles are the most efficient way to deal with certain types of crime 

or offenders, the practical obstacles would be less of a concern. 

 

Furthermore, finding a way to overcome these obstacles seems to be more preferred than just 

not inviting the judicial authorities, as some respondents explicitly mentioned their importance in a 

much needed link between the peacemaking circle and the further judicial proceedings. 

 

1.7.2. Conclusion  

With the interviews, we tried on the one hand to explore the thoughts of professionals who 

would potentially be confronted with them later, and on the other hand, to introduce the idea of 

peacemaking circles to them. We were greeted with enthusiasm, genuine concerns, relevant ques-

tions and some minor scepticism. 

 

As such, we received a rather balanced idea of how peacemaking circles are perceived by pro-

fessionals who already have some notions of restorative justice and mediation. This insight is not 

meant as a representative image of all those professionals, but will help point us in the direction of 

things needing attention or adaptation. 

 

All in all, the most important conclusion at the moment seems to be that peacemaking circles 

ŀǊŜ ǿŜƭŎƻƳŜŘ ŀǎ ŀ ǇƻǘŜƴǘƛŀƭ ŀŘŘŜŘ ǾŀƭǳŜΣ ōǳǘ ƛǎƴΩǘ ǘǊǳǎǘŜŘ ȅŜǘ ǳƴǘƛƭ ƛǘ ǇǊƻǾŜǎ ƛǘǎ ǿƻǊǘƘΤ ǿƘƛŎƘ ǿƛƭƭ ōŜ 

the challenge for the remainder of the research project.  

 

2. EXPERT INTERVIEWS IN GERMANY 

2.1  I NTRODUCTION 

According to our project plan we were laying the foundation for the upcoming action research 

for the implementation of Peacemaking Circles (PMCs) by interviewing a small and selective group of 

άŜȄǇŜǊǘǎΦέ ¢ƘŜ ǘŜǊƳ άŜȄǇŜǊǘǎέ ǎǘŜƳǎ ŦǊƻƳ ƳŜǘƘƻŘǎ ƻŦ ǘƘŜ ǎƻŎƛŀƭ ǎŎƛŜƴŎŜǎ ŀƴŘ ŘƻŜǎ ƴƻǘ ƳŜŀƴ ŜȄǇŜr-

tise in a general or common sense of the word, referring to highly trained and specialised individual 

people with expertise knowledge of the issue at stake. Instead we considered suŎƘ ǇŜǊǎƻƴǎ άŜȄǇŜǊǘǎέ 

ǿƘƻ ŀǊŜ ƪƴƻǿƭŜŘƎŜŀōƭŜ ŀōƻǳǘ ƻǳǊ ŦƛŜƭŘ ƻŦ ǎǘǳŘȅΣ ƘŀǾŜ Ƴƻǎǘ ƭƛƪŜƭȅ ŜȄǇŜǊƛŜƴŎŜŘ ǘƘŜ άǊƛǎŜέ ƻŦ ǾƛŎǘƛƳ-
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offender-mediation in the 90s and maybe in a position of providing insightful or helpful information 

when drawing form their personal professional experience because they are: 

(1) confronted in their day to day work with offenders and/or victims and  

(2) their work is more or less relates to mediation or 

(3) ǘƘŜȅ ŀǊŜ ƛƴ ŀ ǊŜŦŜǊǊƛƴƎ ƻǊ άƎŀǘŜ-ƪŜŜǇƛƴƎέ ǎƻǊǘ ƻŦ ǇƻǎƛǘƛƻƴΣ ǊŜŎƻƳƳŜƴŘƛƴƎ ƻǊ ŘŜŎƛŘƛƴƎ ŦƻǊ ƻǊ 

against mediation as an option. 

 

Therefore we selected individuals from a range of professions dealing with crime and mediation 

such as mediators, prosecutors, lawyers, police officers and/or judges. The conducted expert inter-

views remained limited in number as they were neither  the main focus of this project nor an at-

tempt of arriving at representative data about the field of mediation in criminal (or juvenile) justice in 

ƎŜƴŜǊŀƭΦ wŀǘƘŜǊΣ ǘƘŜǎŜ ƛƴǘŜǊǾƛŜǿǎ ǿŜǊŜ ƻŦ ŀ ƳƻǊŜ ŜȄǇƭƻǊŀǘƛǾŜ ƴŀǘǳǊŜ ƛƴ ƻǊŘŜǊ ǘƻ άǘŀō ƛƴǘƻέ ǘƘŜƛǊ ŜȄǇe-

riences, potential concerns but also into their take on the  opportunities they may see in the future 

use of peacemaking circles. After all, we did not want to re-invent the wheel but learn from mistakes 

made in the past as well as from insigƘǘǎ ŀƭǊŜŀŘȅ ƎŀƛƴŜŘ ōȅ ƻǘƘŜǊ άǇƛƻƴŜŜǊǎέ ƻŦ ǘƘŜ ŦƛŜƭŘ ǿƘƻ ƘŀŘ 

ploughed into its depths before.  

 

Moreover, the interviews were also planned as a means for introducing the new method of 

peacemaking circles to important stakeholders as well as for spreading the news about our EU pro-

ject and our plans of implementing them (together with their help). 

 

1.8. METHODOLOGY 

For reasons described in the above did not draw a random sample or used stratified random 

sampling which would be required for drawing general conclusions from the data. Instead we asked 

our mediation service provider Handschlag for suggestions of people from different professions they 

have been dealing with or otherwise deem important within the mediation field. This lead to a list of  

12 potential interview candidates, with at least two for each professionτat least one from Reut-

lingen and one from Tuebingen: 

¶ 2 judges  

¶ 2 lawyers 

¶ 2 representatives of the German Division for the Legal Protection of Minors (Jugendger-

ichtshilfe) 

¶  2 mediators (all from Handschlag, Reutlingen) and  

¶ 4 police officers (including 2 from the Tuebingen and 2 from the Reutlingen district). 
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Based on these 12 suggestions, 11 interviews could be realised including only one judge because 

the other one from Tuebingen had only limited time and was not available for an interview. In addi-

tion, we conducted a focus group interview with TüōƛƴƎŜƴ ǇǊƻǎŜŎǳǘƻǊΩǎ ƻŦŦƛŎŜ ŘƛǎŎǳǎǎƛƴƎ ǘƘŜ ƴŜǿ 

method, its implications, legal issues concerning their implementation as well as other project goals. 

 

1.9. I NTERPRETATION OF FINDINGS 

The German researcher, Dr. Ehret has been in criminological research for more than 20 years 

and worked at the Special Research Unit 186 of the University of Bremen about half of this time. This 

unit is known and has made itself a name for applying quantitative as well as qualitative research 

methods and developing new approaches of method triangulation in an effort of combining both 

approaches and making their insights available. While the research unit has been very successful in 

doing so, their cutting edge research, methodological discourse and publications also led to very high 

standards for applied science and a much more sceptical attitude within the German team towards 

drawing any general conclusions from such a small and selective sample.  

 

In addition, Dr. Ehret conducted comparative research between Germany and the US and has a 

raised awareness of issues of international comparability. Using such a small and not randomly se-

lected sample for comparing countries is not just problematic but simply inappropriate. It simple is 

not representative and all too far reaching interpretations risk comparing apples and oranges. For 

Germany, this seemed particularly problematic, considering the fact that the German implementa-

tion plan included the mediation service provider Handschlag in Reutlingen, which only has a regional 

scope, serving Tuebingen, Reutlingen and the city of Calw. Thus, interviews were conducted for this 

ǎǇŜŎƛŦƛŎ ǊŜƎƛƻƴ ŀƴŘ ǿŜǊŜ ƴƻǘ ƛƴǘŜƴŘŜŘ ŦƻǊ ŘǊŀǿƛƴƎ ŀ άDŜǊƳŀƴέ ǇƛŎǘǳǊŜΦ ¢ƘŜǊŜfore, the German 

ǘŜŀƳΩǎ ŀǇǇǊƻŀŎƘ Ƙŀǎ ŀƴ ŀŘŘƛǘƛƻƴŀƭ ƎŜƻƎǊŀǇƘƛŎŀƭ ƭƛƳƛǘŀǘƛƻƴ ǘƘŀǘ ƳŀƪŜǎ ŎƻƳǇŀǊƛǎƻƴǎ ŜǾŜƴ ƭŜǎǎ ŦŜŀǎƛōƭŜ 

and should be pointed out in this regard as well. 

 

However, when our colleagues from the other countries produced rather elaborate report chap-

ters interpreting their background research and derived extensive discussions from them, we inten-

tionally did not want to intimidate or discourage them by being overly critical about their work. Con-

sidering that we were in the beginning stage of a collaborative research project and during the initial 

development of good and productive research relationships we wanted to appreciate their efforts 

and achievements and intentionally avoided expressing too much disapproval or criticism in this re-

gard. 
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For these reasons, the German discussion of background research findings remained rather cau-

tious and a lot less far-reaching than the Belgian or Hungarian ones. We intentionally refrained from 

drawing many conclusions from sample that was neither representative nor appropriate for drawing 

a picture of the German field of mediation. A few selected findings are nevertheless presented in the 

following. 

 

1.10. CONNOTATIONS OF THE TERM Ȱ0EACEMAKING CIRCLESȱ 

¢ƘŜ ǘŜǊƳ άǇŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜǎέ ǿŀǎ ƎŜƴŜǊŀƭƭȅ ǇŜǊŎŜƛǾŜŘ ǇƻǎƛǘƛǾŜƭȅ ōy the selected German in-

ǘŜǊǾƛŜǿ ǇŀǊǘƴŜǊǎ ŀǎ ǎƻƳŜǘƘƛƴƎ ǊŜƭŀǘŜŘ ǘƻ άǇŜŀŎŜέ ŀƴŘ άŎƻƳƛƴƎ ǘƻƎŜǘƘŜǊέ ƛƴ ŀ ŎƛǊŎƭŜΦ IƻǿŜǾŜǊΣ ǘƘŜ 

connection to victim offender mediation or more generally to conflict resolution was not made by 

most of the respondents. Most of them found the term positive but unclear and several of them 

made an entire different connection. 

ά{ƻǳƴŘǎ ǇƻǎƛǘƛǾŜΦ aŀƪŜǎ ƳŜ ǘƘƛƴƪ ƻŦ ǘƘŜ ǇŜŀŎŜ ƳƻǾŜƳŜƴǘΦέ όaŜŘƛŀǘƻǊύ 

ά{ƻǳƴŘǎ ǾŜǊȅ /ƘǊƛǎǘƛŀƴ ŀƭǘƘƻǳƎƘ ƳŀƪƛƴƎ ǇŜŀŎŜ ŘƻŜǎ ƴƻǘ ƘŀǾŜ ǘƻ ōŜ /ƘǊƛǎǘƛŀƴΦέ ό9ƳǇƭƻȅŜŜΣ 

German Division for the Protection of Minors (JGH) 

ά{ƻǳƴŘǎ ŦŀǊ ǊŜƳƻǾŜŘ ŦǊƻƳ ǘƘŜ ƧǳǎǘƛŎŜ ǎȅǎǘŜƳΦ aȅ Ǉƻǎƛǘƛƻƴ ƛǎ ŀǘ ǘƘŜ ŜƴŘ ƻŦ ǘƘŜ άŎƘŀƛƴέ ǿƘŜǊŜ 

ƛǘ ƛǎ ŀ ōƛǘ ƭŀǘŜ ŦƻǊ ŎƻƴǎŜƴǎǳǎΦέ όWǳŘƎŜΣ WǳǾŜƴƛƭŜ /ƻǳǊǘύ 

For those who made the connection to offenders and victims it is possible that they thought of 

this because they were told before the interview that we are working together with Handschlag, the 

mediation agency which is well known to all of the respondents for their work in extrajudicial conflict 

resolution.  

 

Interestingly one respondent pointed out that in her experience what matters most about the 

term is that it should not sound too exotic or strange. From her perspective it is preferable to chose 

something people can relate to than a too fancy term nobody has ever heard or nobody can associ-

ate any meaning with. The German team took this suggestion seriously and referred to circles mostly 

ŀǎ ŀ άwǳƴŘŜέ ŦƻǊ ǘŀƭƪƛƴƎ ǘƘƛƴƎǎ ƻǾŜǊ ǿƘƛŎƘ ƳŜŀƴǎ ǎƻƳŜǘƘƛƴƎ ƭƛƪŜ άŀ ǊƻǳƴŘ ƻŦ ǘŀƭƪǎέ ŀƴŘ ƛǎ ƳǳŎƘ ƳƻǊŜ 

familiar to them than suggestƛƴƎ ŀ άYǊŜƛǎέ ƻǊ ŎƛǊŎƭŜΦ 

 

1.11. SUITABLE CASES OR CASE CONSTELLATIONS 

While most of the German respondents was instantly capable of thinking of suitable cases, their 

choices differed regarding the potential range of applicability of Peacemaking circles. Most of them 

immediately thought about the type of offences were mediation seems suitable in general and were 

mainly considering less serious crimes and first-time offenders as being appropriate. 
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A general suggestion commonly made was to think of cases with more than one victim but ra-

ther incidents were more people were affected directly or indirectly by the offence. Thinking along 

these lines some of them also mentioned crimes with a broader impact on a larger community such 

as mobbing, bullying or so-called cybercrimes where the internet is used to harm others. 

 

!ǎ ŀ άǉǳŀƭƛŦȅƛƴƎέ ǎǘŀǘŜƳŜƴǘ ŦƻǊ ǘƘŜ ŀǇǇƭƛŎŀōƛƭƛǘȅ ƛǘ ǿŀǎ ŎǊƛǘƛŎŀƭƭȅ ǊŜƳŀǊƪŜŘ ǘƘŀǘ ǘƘŜǊŜ ƴŜŜŘǎ ǘƻ ōŜ 

an existing community where people know each other for something like Peacemaking circles to 

make sense. None of the respondents was aware of the community-building capacity of circles. 

ά¢ƘŜȅ ǿƻǳƭŘ ƘŀǾŜ ǘƻ ƪƴƻǿ ŜŀŎƘ ƻǘƘŜǊέ ό9ƳǇƭƻȅŜŜΣ DŜǊƳŀƴ 5ƛǾƛǎƛƻƴ ŦƻǊ ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ 

Minors (JGH) 

άYƛŘǎ ƻŦ ƛƳƳƛƎǊŀƴǘǎ ƳŀȅōŜΣ ǘƘŜ ǘƘƛǊŘ ƎŜƴŜǊŀǘƛƻƴ ƛǎ ŀ ōƛǘ ƻŦ ŀ αƭƻǎǘ ƎŜƴŜǊŀǘƛƻƴά L ŎƻǳƭŘ ƛƳŀg-

ine circles with them. These kids have problems. The criminal justice framework is too crude 

ǘƻ ƘŀƴŘƭŜ ǎǳŎƘ ƭƻǿ ƭŜǾŜƭ ŎƻƴŦƭƛŎǘǎΦά όWǳŘƎŜΣ WǳǾŜƴƛƭŜ /ƻǳǊǘύ 

When asked about their opion regarding the selection of potential participants some of our in-

terview partners seemed very opinionated about who should not be included but mostly agreed on 

who to include: 

 

Potential Circle Participants 

Include: 5ƻƴΩǘ ƛƴŎƭǳŘŜ 

Peers Lawyers 

Neighbours Police Officers 

Victim Aid Judges 

Community Clericals 

Youth Service Organisations Community Initiatives 

School Counsellors άCŀƴ .ŀǎŜέ 

 

Several respondents can see peacemaking circles fill a gap where the traditional criminal justice 

system is too limited in its perspective. In our perspective, this perceivŜŘ άƎŀǇέ ƭŀǊƎŜƭȅ ǊŜŦŜǊǎ ǘƻ ŀŘŘi-

tional victims who are not officially or legally considered victims such as close friends, relatives or 

neighbours of conflict partiesτbe it accused or injured. These can and sometimes have been includ-

ed in victim-offender-mediations although not as a standard but on rare occasions. One important 

άǾƛŎǘƛƳέ ǘƘŀǘ ŘŜŦƛƴŜǎ ŀƴ ƛƳǇƻǊǘŀƴǘ ŀŘŘƛǘƛƻƴŀƭ ŘƛƳŜƴǎƛƻƴ ƴŜƎƭŜŎǘŜŘ ōȅ ǘƘŜ ƧǳǎǘƛŎŜ ǎȅǎǘŜƳ ƛǎ ǘƘŜ Ŏƻm-

munity. This is where peacemaking circles offer the most potential and constitute a convincing ap-

proach of filling the gap. 
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1.12. LEGAL REGULATION OF PEACEMAKING CIRCLES 

CƻǊ ǘƘŜ DŜǊƳŀƴ άŜȄǇŜǊǘǎέ ǘƘŜ ǉǳŜǎǘƛƻƴ ƛŦ ƭŜƎŀƭ ǊŜƎǳƭŀǘƛƻƴǎ ǿŜǊŜ ŀ ǇǊŜ-requisite for conducting 

ǇŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜǎ ǿŀǎ ŀ άƳƛȄŜŘ ōŀƎέ ƛƴ ǘƘŀǘ ƻǇƛƴƛƻƴǎ ŘƛŦŦŜǊŜŘ ǎǳōǎǘŀƴǘƛŀƭƭȅ ōŜǘǿeen professions. 

For example, none of the four interviewed police officers had an opinion about it. Our mediators (the 

interviewed ones as well as the others), thought that VOM regulations were sufficient for including 

more people/community as well and said they sometimes do this already if a case warrants it. How-

ever, regarding the idea of including community the interviewed mediators were rather open to it 

and thought of the benefits whereas the project mediators were much more sceptical and cautious 

and saw their role also as someone protecting their clients´ rights. 

 

The victim's lawyer thought we needed laws protecting victim's rights in this as they may or may not 

fully grasp what they are getting themselves into when making the decision to participate. However, 

assuming they were sufficiently informed and empowered to make up their own minds, the idea was 

ǇŜǊŎŜƛǾŜŘ ŀǎ ǇƻǎƛǘƛǾŜ ōȅ ǘƘŜ ǾƛŎǘƛƳΩǎ ƭŀǿȅŜǊΦ ¢ƘŜ ƻǘƘŜǊ ƭŀǿȅŜǊ ǿŀǎ ǾŜǊȅ ƻǇǘƛƳƛǎǘƛŎ ŀōƻǳǘ ǘƘŜ ƴŜǿ 

method and discussed many of its benefits with the researcher.  

The judge responded openly but with a general sceptical attitude towards the potential scope of 

their use. He nevertheless thought, mediation agreements should be made legally binding so that a 

victim could bring an offender before court if they do not fulfil the action plan. In his opinion this 

would strengthen mediation in general by adding more accountability to it. 

The group of prosecutors we had a focus group discussion with, was very critical and sceptical at first. 

Most of them thought several youth protection rights of the German juvenile law (JGG) were violated 

by the PMC method. For example juveniles would have the right of excluding the public from the 

court room in case of a trial. We argued that this is in case of a trial and mediation is something en-

tirely different. We also said that circles don't include "the public" but carefully selected people. 

What finally convinced them was the legal argument that if there is one adult as victim or offender 

included in the trial, the "exclusion of the public" is not required anymore in trials involving juveniles 

so they are not completely "protected" from their presence in trial either. 

Eventually we were able to convince them that circles were legally within the boundaries of the law 

and victim-offender regulations were sufficient for conducting circles. They insisted on remaining 

informed about the project though and gave us permission to go forward with it. 

 

1.13. METHOD SELECTION 

The German team initially thought that a clear list of criteria for case selection was a possible venue 

for making it more transparent to decision makers and important gatekeepers what circles are for. 

This was related to our shared hope they would eventually refer additional or different types of cases 

than for VOM now that this additional option of conducting PMCs was available. However, eventually 

we were not in a position of influencing them regarding this decision making process concerning 

which cases they should or could refer. Their professional self-definition came closer to seeing them-

selves as the ones who already know which cases are suitable.  
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From police officers we were informed that the most common referral practise in their region was 

selecting cases dealing with: 

¶ minor offenses (not serious crimes) 

¶ first time offenders (VOM too soft for repeat offenders) 

¶ as a "soft" or more lenient sanction.  

Following this policy, cases of serious sexual violence such as rapes or domestic violence or other 

serious assault cases with a risk of victim trauma were excluded. 

           

3. EXPERT INTERVIEWS IN HUNGARY 

3.1. I NTRODUCTION  

This summary presents the results of the Hungarian background research implemented as part 

ƻŦ ǘƘŜ ΩtŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜǎ ƛƴ 9ǳǊƻǇŜΩ ǇǊƻƧŜŎǘΦ ²Ŝ ŎƻƴŘǳŎǘŜŘ ŦƻŎǳǎ ƎǊƻǳǇǎ ŀƴŘ ƛƴǘŜǊǾƛŜǿǎ ǿƛǘƘ ƭŜƎŀƭ 

practitioners before the pilot project, as well as after the completion of 15 PMC cases. During the 

preparatory phase we collected the opinion of various groups of legal professionals and judicial rep-

resentatives such as prosecutors, judges, probation officer mediators and victim aid representatives. 

After the pilot, however, we conducted a focus group discussion with prosecutors only. A variety of 

factors led us to this decision; first, we had to narrow the focus of our target group due to our limited 

resources and - based on the results of the background research and the 15 pilot cases - the prosecu-

tors were found to be the group among legal professionals having the greatest influence on the di-

version of penal cases to restorative procedures or to other alternative sanctions, just like probation 

supervision or community service. Hence we concluded that their attitudes are the most crucial con-

sidering the future of the peacemaking circle method in the Hungarian penal procedure. While chief 

prosecutors were targeted country-wide in the focus group discussion that preceded the pilot, the 

ŦƻŎǳǎ ƎǊƻǳǇ ƘŜƭŘ ŀŦǘŜǊ ǘƘŜ ƛƴǘŜǊǾŜƴǘƛƻƴ ƛƴŎƭǳŘŜŘ ǇǊƻǎŜŎǳǘƻǊǎ Ψƻƴ ǘƘŜ ǎǇƻǘΩΣ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ƭƻŎŀƭƛǘƛŜǎ ǿŜ 

focused on. Some of the cases deriving from focus group members were handled within a peacemak-

ing circle framework, others came from neighbouring counties dealing with similar cases. 

 

3.2. DATA COLLECTION 

The Hungarian data collection was complemented with contributions by the National Institute of 

Criminology (Országos Kriminológiai Intézet, OKRI).  Due to its professional and organisational back-

ground, and its status of being a well-known research institute, highly respected by the prosecutors, 

hYwL ǎŜŜƳŜŘ Ƴƻǎǘ ŀǇǇǊƻǇǊƛŀǘŜ ǘƻ ǇŀǊǘƴŜǊ ǿƛǘƘ ƛƴ ƻǊŘŜǊ ǘƻ ŜȄŀƳƛƴŜ ǘƘŜ ǇǊƻǎŜŎǳǘƻǊǎΩ ŀǘǘƛǘǳŘŜǎΦ 
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Therefore OKRI conducted the focus group discussions with prosecutors both before and after the 

pilot project.  

 

Despite the small sample, we have tried to capture overarching general opinions of the legal 

professionals towards PMCs and feature the most characteristic viewpoints from each target group. 

The following table represents the number of focus group discussions and interviews conducted.  

 

Target group  Methodology and nu mber of  
encounters  

Number  of 
partic ipants 

Counties in-
volved  

Prosecutors 1 focus group discussion before 
the pilot 

 

19 
 

19 

Prosecutors 1 focus group discussion after 
the pilot 

16 8 

Judges 3 focus group discussions, 1 
interview before the pilot 

17 4 

Probation officer 
mediators 

1 focus group discussion before 
the pilot 

7 6 

Victim aid repre-
sentatives 

4 interviews before the pilot 4 4 

 
Our methodology centred on focus group discussions, which developed out of the regional ex-

tension of the Hungarian pilot project. Here we tested peacemaking circles in three regions of the 

ŎƻǳƴǘǊȅΥ ǘƘŜ ΨbƻǊǘƘŜǊƴ DǊŜŀǘ tƭŀƛƴΩΣ ǘƘŜ Ψ{ƻǳǘƘŜǊƴ DǊŜŀǘ tƭŀƛƴΩ ŀƴŘ Ψ{ƻǳǘƘŜǊƴ ¢ǊŀƴǎŘŀƴǳōƛŀΦΩ ²ƛǘƘƛƴ 

the framework of the background research, we collected information from the entire region in order 

to help building up the Hungarian pilot project. We also tried to examine if regional differences exist 

between the attitudes towards peacemaking circles, to observe if answers varied depending on dif-

ferent locations. Finally, a third argument also supported the focus group methodology: given the 

great variation of attitudes among judicial representatives towards diversion, we found it important 

to capture their opinions in a dialogue. In addition to gathering data from the interviews, we also 

sought to extract the main issues and ideas that came from the questionnaires and interviews con-

ducted with those legal professionals (probation officers, prosecutors, judges and policemen) who 

participated in the PMCs before and after the circles.  

 

3.3. FIRST IMPRESSIONS OF PEACEMAKING CIRCLES 

Most target groups seem to be open and curious about wƘŀǘ ǘƘŜ ǘŜǊƳ ΨtŜŀŎŜƳŀƪƛƴƎ ŎƛǊŎƭŜΩ Ŏo-

vers, even though they did not share many perceptions about it. The only impression that has been 

ŎŀǇǘǳǊŜŘ ǿŀǎ ǘƘŜ ǎŜƴǎŜ ƻŦ ƛǘ ōŜƛƴƎ ŀ ΨǎƻŦǘ ǇǊƻŎŜŘǳǊŜΩ ŎƻƴƴŜŎǘŜŘ ǘƻ ǇǎȅŎƘƻƭƻƎƛŎŀƭ ƴŜŜŘǎ ŀƴŘΣ ƛƴ ƭƛƎƘǘ 
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of this, the presumption to apply it out of the court procedure. Prosecutors expressed the most scep-

tic and worrying attitude about Peacemaking circles after their first encounter with it: άLǎ ƛǘ ƭƛƪŜ ŀ 

ŎƻƳƳǳƴƛǘȅ ƎǊƻǳǇ ǘƘŜǊŀǇȅ ǾŜǊǎƛƻƴ ƻŦ ±haΚέΦ  

 

Although not generally true about legal professionals, the typical attitude of the targeted prose-

ŎǳǘƻǊǎ ŀƴŘ ƧǳŘƎŜǎ ŀǇǇŜŀǊǎ ǘƻ ōŜ ǘƘŀǘ ƻŦ ǘǊŜŀǘƛƴƎ ta/ ŎŀǎŜǎ ŀƴŘ ǇŀǊǘƛŎƛǇŀƴǘǎ ŀǎ ƭŜƎŀƭ ΨŦƛƭŜǎΩΦ Lǘ ƛǎ ǉǳƛǘŜ 

difficult for them to go beyond legal thinking and treat clients as individuals. They justify the limits of 

their possible participation in PMCs with this attitudinal constraint that most of them treat as a nec-

ŜǎǎŀǊȅ ŦŜŀǘǳǊŜ ƻŦ ǘƘŜƛǊ ǇǊƻŦŜǎǎƛƻƴŀƭ ǊƻƭŜΦ hǘƘŜǊǎ ǊŜŦƭŜŎǘŜŘ ǘƘŀǘ ƛǘ ǿƻǳƭŘ ōŜ ƎƻƻŘ ǘƻ ΨǘƘƛƴƪ ƻǳǘ ƻŦ ǘƘŜ 

ōƻȄΩ ōǳǘ ǘƘŜȅ ŀƭǎƻ ŦƛƴŘ ǘƘe distancing very difficult. When talking about cases, they only deal with the 

particular feature of clients, which is connected to the criminal act, law and procedure and do not 

consider the participants of the cases as humans with various needs that emerge in connection with 

a crime. This attitude is reinforced by the rigid and overly bureaucratic nature of legal institutions 

and procedures, as well as by the overload of the system. 

 

This so-ŎŀƭƭŜŘ ΨƭŜƎŀƭ ǘƘƛƴƪƛƴƎΩ ōŀǎƛŎŀƭƭȅ ŘŜǘŜǊƳƛƴŜǎ ǘƘŜ ŀǘǘƛǘǳŘŜǎ ƻŦ ǇǊosecutors and judges to-

wards the PMC methodology, especially towards case selection and the involvement of participants 

into the circle. They are generally rigid about any innovation, including the PMC, which is not includ-

ed in the present legal code, and are reluctant about possible modifications of the legal frame based 

on personal needs. 

 

3.4. TARGET GROUPSȭ OFFICIAL RELATIONSHIP AND ATTACHMENT TO RESTORATIVE 

METHODS 

We considered all those groups of professionals that officially take part in the diversion of penal 

cases to restorative procedures: policemen, who are the first to be able to inform parties of the pos-

sibility of a victim-offender mediation (VOM), prosecutors and judges, who have the right to decide 

about diversion; probation officer mediators who conduct the VOM procedure; and victim aid work-

ŜǊǎ ǿƘƻ ƘŀǾŜ Ƴƻǎǘ ƛƴŦƻǊƳŀǘƛƻƴ ŀōƻǳǘ ǘƘŜ ǾƛŎǘƛƳǎΩ ƴŜŎŜǎǎƛǘƛŜǎΦ 

Although the police would be the official body to first inform parties about the opportunity of 

VOM, respondents expressed that police officers are not aware of this obligation; consequently, in-

formation provision regarding VOM is not controlled, nor regulated. Prosecutors usually fill the gap 

and take the task of informing the parties and referring cases to VOM. Since prosecutors refer the 

majority of penal mediation cases, they are the most experienced and relevant target group and 

therefore of particular interest in our research.  
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Judges lack experience regarding VOM or other restorative interventions. As Table 1 shows, the 

vast majority of cases is referred by the prosecutorΩs office. There are only about ten cases by county 

per year, referred to VOM from courts in the counties addressed by our research.  

 

Judges do not consider this as a problem, rather as a sign of effective work at the prosecutƻǊΩǎ 

office, as most of the possible cases are referred to VOM during the pre-charge phase. However, we 

also found it important to address judges with the research, since we would like to widen the horizon 

of case selection and make PMCs possible in other cases as well, in addition to the ones which are 

referred to VOM.  We addressed all the County Court Offices and City Court Offices in the four coun-

ties participating in the research. Mostly presidents of country courts and criminal court judges an-

swered to the call and participated in the focus groups. 

 

 

FIGURE 3: CASES DIVERTED FROM PROSECUTORS OFFICE AND COURT TO VICTIM-OFFENDER MEDIATION PER YEAR 

 

We also addressed independent probation officer mediators who are not involved in the pro-

ject, since they are officially mandated to conduct victim-offender mediation in penal cases. Victim 

aid workers did not participate in VOM and ς as described in the summary ς some of them question 

if any kind of restorative methods serve the victiƳǎΩ ƛƴǘŜǊŜǎǘǎΦ ¢ƘŜȅ ǎŜŜƳŜŘ ǘƻ ōŜ ǘƘŜ ΨŘŜǾƛƭΩǎ ŀŘǾo-

ŎŀǘŜΩ ƻƴ ǘƘŜ ǎŎŜƴŜΦ Lƴ ƭƛƎƘǘ ƻŦ ǘƘƛǎΣ ǿŜ ŦƻǳƴŘ ƛǘ ƛƳǇƻǊǘŀƴǘ ǘƻ ŎŀǇǘǳǊŜ ǘƘŜƛǊ ƻǇƛƴƛƻƴǎ ŀōƻǳǘ Ƙƻǿ ŀ 

Peacemaking circle could serve the interests of all parties. 

 












































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































