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Preface

This document is the final report of a ‘Study for an impact assessment on a proposal for a
new legal framework on the confiscation and recovery of criminal assets’ commissioned by
the European Commission Directorate General Home Affairs (DG HOME).

The objective of this study is to assemble the evidence required by the DG in order to
produce an Impact Assessment in line with the guidelines for such assessments laid out in
the Commission’s handbook.

As a result of the unavailability of key data at both national and pan European levels,
innovative estimation procedures were used to bridge some of the most important data
lacunae. Our strategy may be of interest to those facing similar problems in preparing for
Impact Assessments in the criminal justice field.

This study has been conducted by RAND Europe. RAND Europe is an independent not-
for-profit policy research organisation that aims to improve policy and decision making in
the public interest, through research and analysis. RAND Europe’s clients include
European governments, institutions, NGOs and firms with a need for rigorous,
independent, multidisciplinary analysis.

For more information about RAND Europe or this document, please contact:

Dr Barrie Irving

Senior Research Fellow
RAND Europe
Westbrook Centre
Milton Road
Cambridge

CB4 1YG

United Kingdom

Tel. +44 (1223) 353 329

reinfo@rand.org
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Summary

The confiscation and recovery of criminal assets, which has a long pedigree within the
criminal-justice systems of many Member States, has in recent decades assumed a
prominent position in the fight against organised crime. Led by Italy, many EU Member
States have introduced asset-confiscation laws which, by targeting the motivation for
profit-driven crime, aim to deter would-be criminals. The force of this logic is easily
demonstrated at the microeconomic level (by examining the choices facing individual
decision-makers) but the macroeconomic consequences of asset confiscation remain poorly
researched. Nevertheless, the logic is widely accepted — no doubt in part because depriving
criminals of their ill-gotten gains is a politically attractive concept.

Although asset confiscation is a popular concept with a basis in international law, EU law
and Member-State laws, these laws remain underdeveloped and underutilised. It is unlikely
that any Member State confiscates a significant proportion of criminal assets and,
accordingly, it is unlikely that the laws themselves are achieving their stated aim. To a large
extent this may be because asset confiscation presents as a paradigm shift in criminal justice
and agents of the state are likely to remain focused upon their tradition roles (arrest and
prosecution) unless they face specific incentives to use the available tools. There are
noticeable trends towards improved laws and greater utilisation, but these trends are not so
strong as to render EU-level action unnecessary.

This study for an impact assessment on a proposal for a new legal framework on the
confiscation and recovery of criminal assets aims to assist the European Commission by
providing inputs in aid of a formal impact assessment. These inputs consist of policy
options for EU-level intervention analysed against evaluation criteria. The evaluation
criteria and policy options have both been derived in consultation with the European
Commission: the former based on the European Commission’s own Impact Assessment
Guidelines (IAGs) and the latter based on a problem definition produced as part of this
study. This problem definition is based on extensive desk research and fieldwork which
generated a detailed map of Member-State asset-confiscation laws, sought to understand
their operation in practice and collated available statistical data.

Our problem definition notes three arguments for the confiscation and recovery of
criminal assets, all of them grounded in the Treaty of Lisbon. In addition to the argument
that it can help to combat organised crime, we also argue that it can help both to achieve
justice for victims and to raise public confidence in the criminal-justice system. Based on
these arguments we proffer two ‘problems’: insufficient asset recovery and inadequate
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redistribution of recovered assets. We then examine five ‘causes’, which we develop into a
comprehensive five-part problem definition. These causes are as follows:

e Confiscation: Which assets should be subject to confiscation orders, and how
should these orders be obtained?

e Preservation: How can assets be preserved, pending enforcement of a confiscation
order?

e Enforcement: What powers are needed to enforce confiscation orders and
preservation orders successfully?

e Utilisation: What can be done to improve utilisation of laws by Member States?

e Redistribution: What tools are needed for recovered criminal assets to be
distributed to maximum effect in terms of social impact?

These five causes, together with descriptions of the status quo at EU level and associated
specific and operational objectives are summarised in the following table. It can be seen
that the existing EU legal framework is far from comprehensive.

- Specific . _—
Problem Cause Existing EU-legal framework p ) Operational objectives
objective
Rules are contained.in FD 1. MS to have confiscation of type 1 criminal assets
Ga;;s m:/lS 2005/212/JHA, but many A. Eliminate 2. MS to have confiscation of type 2 criminal assets
confiscation
— aspects of the problem are not gaps 3. MS to have confiscation of type 3 criminal assets
> addressed. 4. MS to have confiscation of assets of third parties
°>’ 1. MS to have freezing/seizure orders for all assets
o . liable to confiscation
o Gaps in MS . i .
3} . B.Eliminate 2. MS to have effective mechanisms to preserve assets
ul preservation No EU rules. _ N )
powers gaps pending enforcement of freezing/seizure orders
E 3. MS to have effective systems for managing
2 frozen/seized assets
E Gaps in MS FD 2003/577/JHA and FD 1. MS to recognise and enforce freezing/seizure
“5 enforcement 2006/783/JHA deal with C.Eliminate  orders from other MS
n mutual recognition of freezing gaps 2. MS to recognise and enforce confiscation orders
ps powers ) .
— and confiscation orders, but from other MS
MS agents 1. MS to raise utilisation of freezing powers
D. Raise
underutilise No EU rules. utilisation 2. MS to raise utilisation of confiscation powers
tools 3. MS to raise utilisation of MR instruments
1. MS to have mechanisms to compensate dispersed
I 5 FD 2006/783/JHA contains R E— victims
S 2 MSlacktools provisions on assetsharingin d o 2. MS to have mechanisms to prevent criminals from
adequate - )
o2 to maximise cross-border cases, but there toolqs for reacquiring confiscated assets
® 2 social utility areno rules targeting social o 3. MS to take measures to raise public awareness of
c T . redistribution '
- 9 utility. confiscated assets
4. MS to have mechanisms to fill economic voids

The complexity of the problem and the heterogeneity of Member-State baselines make a
sophisticated problem definition essential. For example, to ensure clarity of logic, we
categorise criminal assets as ‘type 1° (those which relate to a criminal conviction), ‘type 2’
(where a criminal conviction cannot be obtained despite sufficient evidence that a crime
was committed) or ‘type 3’ (where a criminal conviction cannot be obtained for want of
evidence), each of which demands different tools. Of course, not every aspect of our
theoretical problem definition turned out to be relevant in practice. For example, it quickly
became clear that cross-border cases were the only aspect of enforcement warranting
consideration within the EU legal framework on asset confiscation.

A sophisticated problem definition gives rise, in turn, to a large number of possible EU-
level actions of which, in the time available, we analysed 21. These actions are mostly
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complementary because they address different aspects of the problem or because different
Member-State baselines warrant different treatment. Accordingly, it is not useful to
evaluate them as alternatives. Instead, we group them into policy options representing
different degrees of EU-level intervention: non-legislative, minimal legislative (correcting
deficiencies in the existing EU legal framework which inhibit it from functioning as
intended) and maximal legislative (going beyond the aims of the existing EU legal
framework). We analyse two different maximal legislative options: one with and one
without EU-level action relating to mutual recognition (MR). The ‘do nothing’ option
forms a baseline against which all of these options are analysed.

We conclude in favour of the maximal option featuring action on MR. The following table
shows the policy options ranked against each other with reference to various evaluation
criteria, as well as an overall assessment in the form of a ranking.

Policy option

Criteria
no non- minimal maximal without maximal with
change legislative legislative MR MR

Economic impacts 5 4 3 2 1
Social impacts 5 4 3 2 1
Environmental impacts 1 1 1 1 1
Fundamental rights 1 1 1 2 2
Proportionality 1 1 1 2 2
MS compatibility 1 1 1 2 3
Simplicity and 4 4 2 3 1
coherence

Direct costs 1 1 1 2 2
Geographical 1 1 1 1 1
disposition

Overall assessment 4 3 2 2 1

The maximal legislative option without action on MR and the minimal legislative option
are ranked equal second, because the rankings differ across Member States. In practice,
however, no issue will arise as to which option to pursue in the event that the maximal
legislative option featuring MR is not viable. This is because the maximal legislative option
featuring MR is nothing more than the combination of maximal legislative option without
MR and some actions relating to MR (some of which are in the minimal legislative
option). If either aspect proves impossible to pursue then there is no longer any ‘choice’ as
to which of the second-ranked options to pursue.
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Our conclusions follow a two-phase analysis. In the first phase, the 21 EU-level actions are
analysed individually. In the second phase, further analyses are undertaken for the options
considered as wholes.

The first phase begins with an analysis of potential barriers to implementation. Four of the
actions are discarded because they offend the principle of proportionality, because the EU
lacks the necessary conferral of power and/or because they offend fundamental
constitutional or criminal law principles at Member-State level. It is important to note that
the EU’s conferral of power has narrowed following entry into force of the Treaty of
Lisbon. Whereas action under the old ‘third pillar’ was essentially unconstrained provided
all Member States agreed, the Treaty of Lisbon — as guid pro quo for subjecting ‘judicial
cooperation in criminal matters’ to the ordinary legislative procedure — places specific
limits upon the EU’s right to act (even calling into question an aspect of the existing legal
framework).

We analyse fundamental rights in considerable detail, based on a thorough audit of
relevant jurisprudence of the European Court of Human Rights (ECtHR). Whilst many
policy actions do affect fundamental rights, most of the negative consequences can be
mollified through appropriate remedies. In a minority of cases this is not entirely possible.
On the other hand, in some cases it appears that appropriate remedies can actually
promote fundamental rights throughout the EU (by inducing a positive impact in Member
States that currently afford low levels of protection).

The following table summarises the operational objectives targeted by each of the 21 EU-
level policy actions, together with the results of our analysis. Policy actions discarded due
to barriers are shown struck out, yet it can be seen that there remains at least one policy
action referable to each operational objective. In some cases, however, the remaining policy
actions are themselves subject to doubt as to barriers (expressed in the table as ? for doubts
or ?? for serious doubts). We analyse impacts upon the five aspects of the problem
definition (confiscation, preservation, enforcement, utilisation and redistribution) as well
as fundamental rights, direct costs (administrative burden and implementation costs) and
the simplicity/coherence of the EU legal framework, grading them on a scale ranging from
— — —to + + +. For fundamental rights, R indicates a negative impact which can be
mollified with remedies. For direct costs, V indicates that this will vary depending upon
the level of implementing action taken by Member States. Finally, we decline to assess the
impact of the proposed utilisation workshops (policy action #15) owing to insufficient
data. Having made these assessments, we group EU-level policy actions for analysis as
policy options representing different levels of analysis. These groupings are also shown in
the following table.

It can be seen that EU-level action #7 appears in its original form and also in a modified
form as #7a. The purpose of this modification is to provide an alternative which does not
affect fundamental rights in the event that the European Commission regards the impact
upon fundamental rights as disproportionate. This impact (denoted by a ranking of — =)
concerns the rights of third parties (right to property, presumption of innocence, etc.) in
the event of legal presumptions that they, by virtue of a close association with the criminal
from whom they acquired the assets in question, lack bona fides and/or did not purchase
for market value. Incidentally, this presumption against closely associated third parties will
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oftentimes benefit victims in search of restorative justice (a fact also recorded in the
summary table).
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The purpose of the second phase of analysis is to produce an overall estimate of the social,
economic and environmental impact of each policy option. The following figure shows the
most important of such impacts and highlights in bold those that we are able to analyse
meaningfully. We are not able to analyse impacts flowing from a reduction in crime for the
simple reason that there is insufficient evidence that asset confiscation will reduce crime. It is
tempting simply to assume this on the basis of a compelling (and popular) microeconomic
logic — that is, that the prospect of asset confiscation will deter potential offenders. However,
strong competing hypotheses prevent this. In particular, it may be that asset confiscation
disproportionately affects less sophisticated suppliers of illicit markets, creating barriers to
entry and, thus, oligopolies, in which suppliers become larger and more difficult to disrupt.

¢ q d th
1% order 2" order 3" order 4" order

N Impact on Capital fIi.ght
_ . Recovery of more crime (?) (economic, —/+)
Confiscation assets to MS
. (economic, +) and Increased Othgr impacts .
Preservation victims (social, +) public confidence (soc.lal, economic,
N environmental, ?)
in justice system
Enforcement .
Associated direct (social, +)
Utilisation costs (economic, -)

Impacts on

Redistribution . .
victims (social, +)

Our main economic analysis is an EU-27 profitability estimate based on a model which uses
proxy indicators to extrapolate from a detailed analysis of income and cost in the United
Kingdom (UK). We are forced to take this approach by a severe lack of data. Specifically, the
UK is the only Member States for which we are able to estimate income and costs for all
elements of the asset-confiscation system. The UK’s asset-confiscation system is, moreover, a
reasonable approximation of the maximal legislative option under consideration. Although
only indicative, the results of this exercise are nevertheless encouraging: 21 of 27 Member
States are indicated by the model to be profitable (many of them highly profitable) for the
maximal legislative option without mutual recognition (MR). Adding in EU-level action on
MR improves the results still further.

The fact that asset-confiscation work appears to be profitable in most Member States is a
strong argument in its favour and, thus, in favour of EU-level intervention. In essence, the
profitability of the enterprise significantly reduces the immediate need to demonstrate other
benefits. These can instead be re-examined at a later stage when, hopefully, better data are
available and phenomena are better understood (these two factors are likely to go hand in
hand, as social scientists make use of better data). In the interim, we argue that it is a ‘wise
wager’ for Member States to pursue criminal assets and — subsidiarity being satisfied — for the
EU to take action to cause this to occur. This argument is weaker for the minority of Member
States for which asset confiscation may be unprofitable (mostly Nordic Member States where
relatively low criminality and commensurately low investment in policing may results in
fewer assets recovered). However, this does not detract from the case for EU-level
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intervention for the simple reason that even the maximal legislative options would not force
sceptical Member States to incur the costs of increased utilisation.

We are also able to assess some social impacts:

First, it can be assumed that recovering more assets in favour of the state will, ceteris paribus,
go hand in hand with recovering more assets in favour of victims of crime.

Second, victims and victimised communities will benefit from actions which specifically aim
to ensure a fair redistribution of recovered criminal assets, such as EU support for social reuse
programmes.

Third, it is reasonable to assume that confiscating criminal assets (especially in favour of
victims) will cause public confidence in criminal justice to rise.

These positive social impacts — together with our conclusion that asset confiscation is likely to
be self-financing or profitable in most Member States — lend support to a maximal legislative
option aimed at strengthening asset-confiscation law and practice. Moreover, as we have
already outlined, detriment to fundamental rights can be largely averted through appropriate
remedies (or, in one case, scaling back an action if it is considered by the European
Commission to be disproportionate).

XXiv



chartir 1. Introduction

The title of this report refers to the ‘confiscation and recovery of criminal assets’. This is a
reference to two stages of a legal process whereby criminal assets — that is, assets which are
proceeds or instrumentalities of crime — are recovered in favour of victims, deprived
communities or the state. At the heart of this process lies a determination by a court that
particular assets are criminal and, thereby, liable to confiscation. This typically takes the form
of a confiscation order. The full process is illustrated in Figure 1.1.

Regardless of the nature of the confiscation order, criminal

1. Identification ) . S
assets can only be confiscated once they are identified.

It takes time to obtain the confiscation order, so there
must be mechanisms to preserve assets in the interim. The
typical mechanisms are freezing (for bank accounts and
real property) and seizure (for other moveable assets).

2. Preservation

The confiscation order makes it legally possible to recover
criminal assets.

3. Confiscation

Recovery involves enforcing the confiscation order against
particular assets.

4, Enforcement

5. Redistribution Recovered assets may be returned to victims or deprived
communities, or they may revert to the state.

Figure 1.1 Steps in the asset confiscation and recovery process

The confiscation process is in practice complicated by the presence of a dynamic opponent.
Sophisticated criminals will attempt to conceal their illicit gains from investigators. When
detected they will — if they have not already done so — take whatever measures they can to put
assets beyond the scope of confiscation laws or enforcement measures. In microeconomic
terms, the criminals are engaged in a ‘game’ against the state, where both sides respond to
each other. This game evolves over time, with criminals becoming ever more sophisticated as
the legal tools available to authorities become ever more powerful. Examples of this include
the introduction of:

e value confiscation, so that assets of equivalent value can be confiscated where
specific criminal assets are outside the reach of investigators;

e third-party confiscation, so that assets can be confiscated from third parties to
whom they have been transferred; and
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¢ MR of confiscation orders, so that assets can be more efficiently confiscated from
other jurisdictions.

These tools are all designed to make it easier for authorities to recover criminal assets.
However, at a more fundamental level, the parameters of the game are defined by the
question of what assets should be deemed criminal and, thus, liable to confiscation. The
traditional approach of ordinary confiscation is to confiscate assets linked to a specific crime,
following a criminal conviction for that crime. Yet here too there have been legal
developments in favour of the state. Examples include:

e extended confiscation, in which a criminal conviction is followed by the
confiscation not only of assets associated with the specific crime, but of additional
assets which the court determines are the proceeds of other, unspecified crimes;

® non-conviction-based confiscation, in which civil procedure applies to the question
of whether particular assets are licit or illicit; and

e extended criminalisation, which involves defining non-traditional crimes, with the
result that more assets are liable to confiscation.

Within the EU, each Member State’s asset-confiscation laws have evolved organically in
response to domestic imperatives and, more recently, an EU legal framework. This process
began in Italy in the 1960s, spreading to other Member States in the 1980s and 1990s. By the
time the EU began to act in the late 1990s,' some Member States had potent asset-
confiscation regimes, whilst others did not.

The current EU legal framework consists of three Council Framework Decisions (FDs):

e FD 2005/212/JHA (Justice and Home Affairs), which harmonises confiscation laws.
Ordinary confiscation, including value confiscation, must be available for all crimes
punishable by one year’s imprisonment. Extended confiscation must be available for
certain serious offences, when ‘committed within the framework of a criminal
organisation’;

e FD 2003/577/JHA, which requires MR of freezing orders for a long list of crimes
punishable by three years’ imprisonment, or if the ‘dual criminality’ principle is
satisfied (i.e. for any offence punishable in both countries); and

e FD 2006/783/JHA, which mirrors these provisions for the MR of confiscation

orders.

Each of these instruments was passed unanimously by the Council, exercising very broad
powers under Title VI of the Treaty on European Union (TEU). The context in each case has
been the fight against organised crime but, with the exception of the provisions on extended
confiscation, the EU legal framework is not limited to organised criminal activity. It is
arguable, however, that this goes beyond the scope of the Treaty of Lisbon, which has
redefined, in relatively narrow terms, the EU’s competence in the field of Judicial
Cooperation in Criminal Matters. In particular, the application of FD 2005/212/JHA to all
crimes punishable by one year’s imprisonment appears tenuous in the light of Lisbon.

! Joint Action 98/699/JHA.
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The purpose of this study is to examine the adequacy of the existing EU legal framework, to
identify options for improvement and to analyse the impacts of these in accordance with the
European Commission’s own Impact Assessment Guidelines (IAGs). We set out our
methodology in Chapter 1. It begins with a problem definition in which problems and causes
are defined and explained theoretically and with reference to the EU legal framework and the
baseline situations prevailing in all 27 EU Member States. This work, which reveals in detail
the heterogeneity of Member-State law and practice, is presented as Chapter 1.

We next derive objectives for the EU (Chapter 1) and policy options aimed at meeting these
(Chapter 1). Our policy options depart from the norms of the IAGs in so far as they are
synthetic amalgams of various — often disparate — EU-level policy actions. This approach was
rendered necessary because of the multiplex nature of the problem and the myriad solutions
which have evolved organically in different Member States. In short, whereas the IAGs
assume a small number of discrete, competing options, the asset-confiscation problem cannot
be addressed other than through multiple complementary options. To avoid doubt, we have
termed these ‘EU-level actions” and then grouped them into a more manageable number of
‘policy options’.

Chapter 1 then presents our analysis and conclusions. Here again we follow the IAGs as
closely as possible, given the subject matter. We begin by analysing individual EU-level
actions, which also serves to highlight the location of impacts. We then shift to analysing
policy options. We devote considerable attention to an analysis of profitability, which is the
main economic impact that we are able to quantify. We conclude that a ‘maximal’ EU-level
intervention is justified, taking into account various evaluation criteria. We then go on to
make recommendations for monitoring and evaluation in Chapter 1.






2.1

cuarrer2. Method

This chapter outlines our method, beginning in Section 2.1 with our approach to formulating
the problem. Next, Section 2.2 outlines our data-gathering activities in support of this
problem definition. Third, Section 2.3 describes how we generated analytical inputs
consisting of objectives for the EU, options for intervention at EU level and a set of
evaluation criteria against which to assess these. Section 2.4 then explains certain analytical
challenges, before Section 2.5 describes our analytical approach. Our methods are in large
part a response to the paucity of statistical data maintained by Member States and the time
constraints we faced.

Formulating the problem

A problem definition for the confiscation and recovery of criminal assets must begin by
answering three fundamental questions.

First, looking ‘upwards’ towards a higher level of generality, it must identify the end(s)
towards which the confiscation and recovery of criminal assets can be expected to contribute.
This is especially important for the EU because asset confiscation is not itself mentioned in
the Treaty of Lisbon. Its relevance as an area of EU-level intervention therefore depends upon
its ability to contribute to other identifiable goals of the EU.

Second, the problem definition must ask whether there is an identifiable deficit in asset-
confiscation activity throughout the EU, without which there is no need for EU-level
intervention.

Third, looking ‘downwards™ at specific details, the problem definition must identify the
essential features of a successful asset-confiscation system.

Only when these questions have been answered is it possible to examine critically (a) the
existing EU legal framework and (b) the current baselines in each Member State, let alone the
forces which may ultimately be driving any deficit.

Formulating the problem in this way required significant data-gathering efforts, along two
separate lines of enquiry. First, we sought evidence regarding the impact of asset confiscation
upon those EU-level goals which we had identified as potentially relevant, viz:

e combating organised crime;

e delivering justice to victims of crime; and
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e maintaining public confidence in Member-State justice systems.

At the same time, we sought to identify all relevant Member States™ asset-confiscation laws,
and understand how they operate in practice. Owing to time constraints, there was limited
opportunity for iteration: initial desk research led to a (largely theoretical) @ priori problem
definition which informed fieldwork. Fieldwork outputs and the results of further desk
research were then fed back to produce a working problem definition.

Data collection

As noted above, data-collection activities centred on producing a working problem definition.
In accordance with the terms of reference for this study, data collection included both desk
research and fieldwork. It can be summarised under the following headings.

2.2.1 Literature reviews to identify impacts

We conducted separate, targeted literature reviews with the aim of understanding better the
consequences of confiscating and recovering criminal assets. Most fundamentally, we searched
for any association between asset confiscation and criminal activity. This forms part of
Appendix G on social impacts, the remainder of which deals with other social impacts by
examining the concept of social capital. Social capital has recently become a popular
criminological concept and usually refers to sets of pro-social activities such as volunteering,
belonging to social groups in the community, helping neighbours, and staying in the location
rather than moving out. At the attitudinal level social cohesion and social capital are seen to
be exemplified by pro-community attitudes and feelings.

We also conducted literature reviews into economic impacts (Appendix G, which contains
information on the cost of crime) and environmental impacts (Appendix G, which contains
information on environmental crimes).

2.2.2 Mapping of Member-State law and practice

A detailed problem definition demands an understanding of the laws prevailing in each
Member State. These vary greatly owing to differences not only in national legal systems, but
also in levels of commitment; some Member States have not yet implemented existing EU-
level obligations, whilst others have gone far beyond these. It was therefore necessary to
acquire a sophisticated understanding of Member-State laws in a format permitting rapid
comparison across issues and Member States, so that priority areas of legal deficiency could be
identified together, in each case, with those Member States in which they are most
pronounced. Initially, we produced a law template based on an early version of the problem
definition set out in Chapter 1. This served to capture desk research for each Member State in
preparation for fieldwork.

As already noted, mapping of Member-State laws initially involved populating law templates
based on desk research. This was based on both primary and secondary sources. Primary
sources include ‘law on the books’ and key cases, whilst secondary sources include textbooks,
academic journals, government publications and grey literature. The last of these includes the
‘mutual evaluation’ reports prepared by the Financial Action Task Force (FATEF), by the

2 See Section 3.1.
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Moneyval Committee of the Council of Europe (Moneyval) and by the Council of the EU.?
A list of the mutual evaluation reports consulted is given in Table 2-1.* It may be seen that at
least one report is available for all states except the Netherlands and France.

Table 2-1 Mutual evaluation reports consulted

Mutual evaluation report

Member
State FATF Moneyval Council of EU
BE 2005/2007 - 2010
BG . 2008/2009 2010
cz - 2007/2009 ;
DK 2006 ] ]
DE 2010 ] ]
EE - 2008/2009 ;
IE 2006 ] )
EL 2007/2010 - ;
ES 2006 ) ]
FR ; - -
T 2006/2009 - -
cy - 2006/2009 ;
LV ; 2006/2009 ;
LT ; 2006/2010 ;
LU 2010 ) ]
HU - 2005/2008 2010
MT ; 2007/2008 ;
NL ] ) ]
AT 2009 - 2010
PL - 2007/2008 -
PT 2006/2008 ] ]
RO - 2008/2009 2010

3 Specifically, the fifth round of mutual evaluations pursuant to Joint Action 97/827/JHA.

# Where two dates are given, the latter date represents a supplementary report; these typically contain updated
statistics but not updated descriptions of laws.
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Mutual evaluation report

Member
State
FATF Moneyval Council of EU
Sl - 2010 -
SK - 2006/2009 -
Fl 2007 - -
SE 2006 - -
UK 2007/2009 - 2010

These primary and secondary sources allowed Member-State law templates to be populated to
varying extents. However, the information available is in some cases dated and, in any event,
provides an incomplete picture of ‘law in practice’ — that is, of how, to what extent and to
what effect the laws of each Member State are applied. We therefore undertook fieldwork to
provide an enhanced understanding and to make good substantial gaps in current knowledge.
This fieldwork consisted of semi-structured interviews with practitioners and other experts
conducted in person and by telephone throughout the EU by skilled interviewers, all of
whom were briefed with the same background information regarding the purpose of
fieldwork, the techniques to be employed and the information sought (in the form of a
fieldwork instrument consisting of interview questions designed to elicit information
regarding law in practice). Appendix A is a summary list of the fieldwork undertaken.” As
fieldwork was processed and the problem definition refined, the law templates evolved into a
series of tables addressing relevant aspects of Member-State laws which, together with some
explanatory discussion, constitute baseline scenarios.®

The need to arrange EU-27 fieldwork at short notice over the summer holiday period was
challenging and it must be emphasised that time and resources did not permit iterative
fieldwork except in limited cases. As a consequence, fieldwork to map Member-State laws —
such as the preliminary desk research — was informed by an ex ante problem definition, which
attempted to cover all potentially relevant aspects of the problem. It was inevitable that some
new issues would emerge from the fieldwork itself; time constraints meant that it was not

always possible to obtain the necessary data to achieve a sophisticated understanding of these
on an EU-27 basis.

The main instance of iterative fieldwork involved distributing a list of potential EU-level
actions to practitioners at the 2010 Camden Assets Recovery Inter-Agency Network
(CARIN) plenary meeting and requesting feedback, in particular:

e whether the options would increase the amount of criminal assets confiscated;
o  whether the options face any constitutional or other serious legal barriers; and
e whether the options would be difficult or expensive to implement in practice.

> To protect those interviewees who spoke on condition of anonymity, we do not name particular interviewees.

¢ These tables are presented in 0 as part of the problem definition.
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The responses which we received were a useful addition to the practitioner interviews, but the
overall response rate for this second wave of fieldwork was poor.

2.2.3 Identifying potentially useful statistical data

Through desk research and fieldwork we also sought to identify and collate relevant statistical
data, with a view to the quantification of impacts wherever possible. We are mindful in this
regard that the Matrix Insight report (Matrix Insight, 2008) concluded that existing
operational statistics were an inadequate basis for decision-making, and we note the negative
reaction of some practitioners (at the Asset Recovery Office — ARO — Experts’ Platform
meeting in May 2010) to the suggestion that more statistical data on the operation of AROs
should be collected and analysed. In short, at the Member-State level relatively little has
changed since that report, presenting a serious methodological challenge which we have
generally been unable to alleviate with recourse to other sources.” Aside from the FATF and
Moneyval reports (which typically refer narrowly to money laundering / terrorist financing
data), we obtained Member-State confiscation statistics from a small number of government
publications and academic articles, as well as through fieldwork (requests to government
departments and agencies). These are presented in Appendix A. It should be noted that these
data relate mostly to the amounts confiscated (or frozen/seized for protective purposes). There
are very few data for MR, or for the costs of asset-recovery work, which is often undertaken
by agencies with multiple functions (meaning that only an unknown fraction of agency
operating costs relate to asset-confiscation work).

There also tend to be few data available regarding the value of assets returned to victims.
Because these are not logged as receipts in favour of the state the data, if it is to be ascertained,
must be extracted from court or police records. Our data-gathering exercise (a quick scan of
Appendix A confirms the paucity of data made available either publicly or via interviewees)
suggests that this is not done. The reasons for this may be that it is impossible, or too labour
intensive, or not viewed as valuable. To take a tangible example, whilst many Member States
have police records estimating the value of assets seized, subtracting from this the value of
assets realised in favour of the state still does not allow assets recovered in favour of victims to
be separated from assets returned to defendants whose guilt was not established. And this is to
say nothing of separate civil claims, for which assets may not be logged by the police.

Analytical inputs

Sets of objectives, policy options and evaluation criteria are all essential to the impact
assessment process. For this study we were required to derive all of these analytical inputs
ourselves, based on our problem definition in combination with the European Commission
IAGs. We followed a standard analytic process: each element of the problem definition leads
to an objective to remedy the problem, inviting policy options. These are then assessed
against evaluation criteria, which are largely drawn from the IAGs.

7 The CARIN network maintain a very limited number of statistics, but have been unable to provide these within
the timeframes of this study. Eurostat have some survey data which remain unpublished as they do not meet
Eurostat requirements.
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2.3.1 Objectives and policy options

We were not provided with a defined list of policy options but, rather, developed these in
consultation with the European Commission based on objectives derived from the problem
definition. Here again, time constraints influenced the process. It was not possible to wait
until all fieldwork outputs had been returned before beginning work on objectives and policy
options. Therefore, our approach was to base these initially upon an incomplete version of the
problem definition, which meant that they evolved with the problem definition as further
fieldwork outputs were returned and analysed.

Early in the study it became clear that the problem definition was so complex, and Member-
State laws so heterogeneous, that actual deficiencies were likely to vary greatly between
Member States (more on this in Section 2.4.2). Two corollaries follow:

First, any single action at EU level will only be able to target one aspect of the problem.

Second, the impact of any such action will be limited to those Member States in which this
aspect of the problem is manifest. In these circumstances, different EU-level actions are in
many cases complementary rather than alternatives, making it unhelpful to try to establish
whether one is more important or necessary than the others. A comprehensive legislative
intervention by the EU would in fact need to consist of several complementary actions.
Moreover, an impact assessment of such an intervention needs to examine the overall impact
of these actions in combination. We therefore devised policy options synthetically by
combining multiple EU-level actions. We did this by grouping together actions that represent
different degrees of EU intervention, viz:

e no action at EU level (the baseline ‘do nothing’ option);
¢ non-legislative intervention;

e minimal legislative intervention;

e maximal legislative intervention (not including MR); and

e maximal legislative intervention (including MR).

Because EU-level action on MR would be likely to require a separate legal instrument from
actions to harmonise substantive Member-State laws, having two different maximal legislative
options allows the additional impact of MR to be assessed.

2.3.2 Evaluation criteria

Assuming that a number of discrete policy options can be defined for impact assessment,
traditional evaluation criteria have two critical roles: driving the search for relevant impacts
(impacts can then be grouped under evaluation criteria) and providing a basis for assessing
and ranking options. It is clearly important in utilising such a paradigm for the options to be
discrete, as ranking on one policy option would otherwise influence correlated options. If the
extent of correlation varies from Member State to Member State then scores will be non-
comparable. In effect the process of assessment will be corrupted. Likewise if statistical data
permitting of ranking on a given criterion are available in some Member States but not others
and the pattern of absence and presence of appropriate data is different across different
criteria, then the ideal assessment process will also be corrupt. With these issues in mind we
list the evaluation criteria for impact assessment:

e Economic impacts: These might include in this context: the effect of asset
confiscation on Gross Domestic Product (GDP); on various indicators of economic
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activity; on capital flows (e.g. flight of illegitimate capital in the short term, followed
by an improved flow of legitimate capital in the long term); and on the estimated
national cost of crime.

Social impacts: These might include in this context: quality of life for victims of
crime and deprived communities; belief in the efficacy of government; social
cohesion/capital; legitimacy of the criminal-justice system; falling local and national
crime rate and rates for certain types of crime associated with organised crime;
increase in the flow of criminal intelligence and hence higher detection rates.
Environmental impacts: Including reduction in environmental crimes committed
by organised criminal groups.®

Respect for fundamental rights: Each option can be assessed qualitatively for the
extent to which it affects fundamental rights.

Proportionality: As with respect for fundamental rights, each option may involve
the EU acting in a proportional or disproportional manner in respect of the target
problem which the option is intended to fix.

Constitutional barriers within Member State: Each option may or may not
conflict with Member States’ constitutions. The significance of this at EU level is not
merely political but also legal owing to the ‘emergency brake’, whereby Member
States can derail the ordinary legislative procedure as it applies to certain conferrals of
power (Section 6.2.1).

Simplicity and coherence: Each option can be assessed in terms of its simplicity and
coherence.

Direct costs: These include implementation costs and administrative burden.
Geographical disposition of impacts: There are two aspects to this. First, whether
some Member States (or regions) are affected more than others, in which case it is
important to distinguish between disparities which are essential to the policy
objective (e.g. it is to be expected that an improved regime to confiscate and recover
criminal assets will have the most impact in Member States that have been slow to
transpose existing EU legislation) and those which are not (e.g. those arising from
different legal traditions, or from different financial resources). Second, any impacts
upon non-EU countries should also be taken into account.

Analytical challenges

This section begins by setting out, in general terms, an intervention logic showing

relationships between different types of impacts. Ideally, it would be possible to produce a

quantitative analysis at each stage, building upon quantitative analysis at the previous stage.

This is made difficult, however, by three distinct analytical challenges.

24.1

Intervention logic

Figure 2.1 illustrates intervention logic in very general terms. Hoped-for economic (blue),

social (yellow) and environmental (green) benefits appear as second, third or fourth-order

8 Fieldwork outputs suggest that is already taking place in areas with high environmental standards, e.g. in

northern Europe.
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impacts. Policy options aiming to achieve these benefits must first be filtered against potential
barriers (red). They are then analysed for their first-order impacts upon Member-State law,
policy and practice, which are then analysed to determine second-order impacts, and so on. It
can be seen that each stage is dependent on the last. Specifically, the higher-order impacts
assume an impact upon crime, which assumes an impact upon the number of assets recovered
(whether in favour of the state or known victims), which assumes that the policy option
produces changes to law, policy and/or practice at Member-State level. It can be seen that
victims benefit not only from assets recovered in their favour, but also when assets recovered
in favour of the state are applied to their benefit (known as ‘social reuse’). It can also be seen
that asset-confiscation work is profitable in a direct sense if the value of assets recovered in
favour of the state exceeds the direct economic costs incurred (i.e. implementation costs and
administrative burden). Direct profit/loss and high-order economic impacts can then be
summed to determine overall economic impact.

4th order .
. Social
impacts

net
3rd order Impact on public Impact ;er;or;zmc
impacts confidence on crime P

\
r A ~ v
[ === === = DIRECT PROFIT

2nd order . 1
impacts Fundamental Recovery - 50C/0/ |
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e o — —_——
A
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1st order Changes to MS law, Simplicity and coherence
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A
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potential
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_A
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Figure 2.1 Intervention logic diagram



RAND Europe Method

We now discuss several analytical challenges which limit our ability to analyse the impacts
illustrated above.

2.4.2 Heterogeneity and complexity

Member States” laws (as summarised in 0) show a level of heterogeneity and overall
complexity not revealed in the earlier Matrix Insight study (Matrix Insight, 2008). These laws
are everywhere the result of domestic and international political pressures, and the difficulties
arising when trying to reconcile new (and often controversial) ideas with domestic
constitutional and criminal procedural norms. They are somewhere modelled on the growing
EU legal framework, elsewhere amended piecemeal in response to it. As a result of these
organic processes, Member States have diverse systems which, although often composed of
similar components, achieve their effect by unique interdependencies between these
components. Where one component operates weakly due to local factors, system performance
may suffer or, alternatively, law and practice may adapt by emphasising other components to
buttress overall system operation. Where a component is underutilised, this may be a problem
or, alternatively, the component may be redundant.

A perfect (whether holistic or reductionist) understanding of the functioning of a country’s
asset-confiscation apparatus is a difficult task and impossible for 27 Member States in the
time available for this study. A perfect understanding is not essential for EU-level action. So
long as the problems are reasonably well understood, EU-level action can elicit responses at
Member-State level which improve system efficiency and increase the number of assets
recovered. A useful analogy is, we believe, to think of Member-State legal systems as the
rigging of a sailboat. Tightening the rigging for racing can be achieved in many different ways
depending on the order in which components are manipulated; moreover which component
is manipulated first has a disproportionate effect on how the rest of the task is completed. A
particular effort at one point can result in other points of action receiving correspondingly
little attention (depending on the exact nature of component interconnectivity). As this
‘Markov chain process’ continues, so the effectiveness of it becomes apparent — the rigging
may or may not tighten overall, or it may tighten out of line, and finally it is possible to see
whether the overall effort has been effective — the boat sails properly or it does not (Markov,
1971). In order for the boat to sail it does not matter which actions contribute most to the
end result, so long as no wrong actions are taken which disturb it. Likewise, it is not necessary
to be able to predict how much a particular Member State will benefit from particular
elements of an EU legal framework on asset confiscation. Nevertheless, an understanding of
Member-State systems (together with respect for the principle of proportionality) can help to
avoid any incompatibilities.

2.4.3 State of knowledge about relationships

Another key limitation is the undetermined nature of certain key relationships. Most
significantly, the critical link between assets confiscated and organised crime is poorly
researched and understood at a macro level even though compelling behavioural models for
individual actors and organised criminal groups can be derived from microeconomic and
criminological theory. We illustrate what can be achieved at the micro level in Appendix A.
By way of summary:

e individuals face a rational economic incentive to engage in profitable crime;
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e criminals face rational incentives to organise themselves into, or join, organised
criminal groups, the existence of which complicates individual decision-making;

e where the state tries to confiscate criminal assets, it engages in a ‘game’ against these
criminals and organised criminal groups;

e increased asset-confiscation activity by the state will tend to make crime less
profitable and thereby encourage some players to exit the game; and

e other players — especially more sophisticated players such as well-resourced organised
criminal groups — will choose to remain in the game, increasing their own efforts to
hide their ill-gotten gains.

There is no shortage of examples of such micro-level behaviour.” Indeed, conviction regarding
the reliability of this micro-model could drive the pursuit of more efficient and effective
criminal asset-confiscation system performance, almost irrespective of other considerations, if
the effort were self-financing (cost neutral). This, however, does not diminish the significant
uncertainty and indeed controversy regarding resultant macro-level phenomena. In particular,
it is by no means obvious that overall crime rates will reduce if asset-confiscation activity is
increased until some less sophisticated players choose to exit the game. The strength of illicit
demand is likely to ensure that vacancies are rapidly filled either by new players willing to
seize an opportunity, or by existing players with spare capacity. In the latter case — especially if
a heightened imperative to hide criminal assets creates barriers to entry — markets may
become more oligopolistic. Reasoning by analogy with licit markets, this would tend to make
organised crime more profitable.

This logic invites empirical research. However, our literature review found no reliable
evidence of such a relationship (see Appendix G). To be sure, we also enquired of the FATF
whether it, as an institution with an obvious interest in scientifically demonstrating a negative
correlation between asset-confiscation activities and organised crime,'* had conducted or was
aware of relevant research in this context. We were advised that the FATF does indeed
maintain this interest, but that no such research was known."" This is in fact unsurprising,
because the proportion of criminal assets confiscated within the EU appears to be tiny (see
Section 3.2.1)). This makes it implausible to expect macro relationships to manifest
themselves, because the power of the lever is too small compared to the target. This holds true
at least until the target economic variables are disaggregated down to municipality or city
sector level, by which point there are virtually no published statistical records to work with. In
certain circumstances, however, it seems reasonable to assume a significant local impact. In
particular, it is plausible that asset confiscation (in combination with other actions) could
seriously disrupt a Mafia-type organised-crime group entrenched within a particular locality.

? During fieldwork in the present study, investigators and prosecutors told of criminals studying asset-confiscation
legislation, or in some cases ‘retiring’ in the face of extended confiscation laws that render their accumulated
criminal wealth liable to confiscation in the event of a conviction.

1 FATF recommendations treat asset confiscation as a key tool for combating money laundering and terrorist
financing.

' Given that the resources of FATF vastly exceed our own, we take this to confirm, for practical purposes, our
conclusion that the literature in this area is wholly inadequate.
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Opverall, however much it may go against the grain of official rhetoric, we cannot exclude the
possibility that asset confiscation does not correlate negatively with crime, or organised crime
— in other words, the possibility that it has a negligible or even harmful impact.’* Moreover,
even if one is willing to assume beneficial macro-level impacts, there is no evidence regarding
the stage at which these will manifest (which is a factor crucial for impact analysis).

Finally, it should be noted that there is, to the best of our knowledge, no empirical (as
opposed to anecdotal) evidence of a link between asset confiscation and public confidence in
criminal justice. A positive association does, however, seem logical. Indeed, in the absence of
convincing logic in the opposite direction, this absence of evidence is of less concern than that
discussed above for the hypothesised negative association between asset confiscation and
crime.

2.4.4 Available statistics

In the absence of useful literature, we turned to available statistical data, which we include as
B. We found these to be very patchy across the EU. In many Member States where there are
records, these have not been kept for long, making trend analysis precarious.”” This is
unsurprising given that the Matrix Insight report (Matrix Insight, 2008) has recently argued
for better operational statistics to be kept at Member-State level (to support the very kind of
decision-making research being attempted here). These arguments remain critically important
to future development of a more efficient and effective EU legal framework.

Noting that the prevailing IAGs demand quantitative analysis wherever possible, we
attempted to gather any potentially useful statistics with a view to constructing even simple
linear models. Such a process helps to illustrate the challenges involved and gives policy-
makers the chance to assess the gap between the current data-modelling potential in this field
and what is required to provide truly helpful guidance.

To permit quantitative analysis, the available data should be harmonised across Member
States, with a long enough time-series to include important variation. Although one may be
tempted to analyse variations across Member States, there are so many other factors that vary
between Member States that relationships may not be apparent. As such, in addition to
collecting available data from key sources (e.g. European Sourcebook, Eurostat), we also
contacted experts in the field of organised crime in Europe and statistical officers. All sources
confirmed our working hypothesis that there were no harmonised data on asset confiscation
over time and/or across countries. In particular, the field has recently been reviewed by a team
from RAND Europe preparing a report for the European Commission on European crime.
This research has concluded:

12 Although it is outside the scope of this study, it is worth drawing attention to the literature on the history and
effectiveness of taxation in the licit economy, which could form a useful analogy base for future research in the
asset-confiscation field. Even when taxation levels are very high and collection regimes are efficient, individual
entrepreneurs are still apparently reluctant to quit the markets they know and understand for pastures new — e.g.
Swedish marginal taxation rates, which would be considered catastrophically high in US Republican circles, do not
of themselves produce the effects on entrepreneurial activity predicted by critics.

13 It is more accurate to say that trend analysis, while possible, yields results that are so indeterminate as to be
practically useless because the range of predicted quantified impacts will be so great.
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o the key research priority identified by numerous academics, policy analysts, statistical
officers and early career researchers is better data and analysis in organised crime
across Europe;

e among approximately 90 data sets on crime and criminology with at least one
Member State, not one data set (beyond Moneyval) considers asset-confiscation
statistics (Hunt ez al., forthcoming).

The lack of harmonised data makes it necessary first to conduct analysis on a country level —
considering as many Member States as possible — with results then aggregated at EU level.
Missing Member States can be estimated by analogy but the validity of such an approach
depends upon a sufficiently large and diverse evidence base. In this regard, our evidence base
was unfortunately very constrained. This presents a severe challenge to the expectation, per
the IAGs, of quantitative analysis at the level of individual Member States. With this in mind,
we have opted for the following analytical strategy, which takes into account all of the
exigencies identified above.

Analytical process

We have developed a three-part analytical strategy to meet the challenges described above. It
begins with primary analysis of the 21 EU-level actions considered individually. We continue
this until it is no longer useful in light of the foregoing challenges. We then synthesise the
primary analyses by grouping the EU-level actions into policy options, upon which we
conduct secondary analysis.

2.5.1 Phase 1 analysis

Primary analysis focuses on immediate impacts of the EU-level actions. An assumption is
made, at this stage, that asset confiscation is a good thing (i.e. that it produces desirable third-
order and higher-order economic, social and environmental impacts).

Screening options against barriers: This is logically the first step in the analysis because
there is no need to analyse the impacts of an option that cannot be implemented. Barriers
exist at EU level (conferral, subsidiarity and proportionality) and also at Member-State level,
as many of the most relevant conferrals of power in the Treaty of Lisbon either require
measures to take into account the differences between the legal traditions and systems of the
Member States and/or provide an emergency brake, whereby EU legislative procedures can be
derailed by any Member State claiming that a proposed measure would affect fundamental
aspects of its criminal justice system. A comprehensive screening of policy options would
require them to be examined in detail against the criminal-justice systems (including
constitutions) of all 27 Member States. This was not possible in the time available, but we
were nevertheless able to achieve considerable insights through targeted desk research and
fieldwork with practitioners and academic experts.

Locating potential first-order impacts: The second step involves examining baseline
scenarios for each Member State to identify potential deficiencies and, thereby, determine
where law, policy and practice may be affected. A holistic treatment of each Member State’s
confiscation apparatus is desirable in order to confirm that identified gaps represent actual
problems, rather than factors that have already been compensated for through organic
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development elsewhere in the system. Every effort was made, within the time available, to
identify such systemic responses.

Quantification of first-order impacts: A sophisticated quantification of first-order impacts
upon Member-State law, policy and practice would require understanding, for each Member
State, not only whether identified gaps represent actual problems, but also the relative
importance of different aspects of the problem to the question of overall assets recovered. This
was not possible within the time available. Instead, we assigned a simple ordinal ranking to
each impact based on a combination of the prevalence of the underlying problem (already
assessed when locating impacts) and our own judgement as to which aspects of the problem
definition are, generally, the most important.

Second-order impacts for individual EU-level actions: Impacts upon fundamental rights
are assessed through legal analysis and ranked on an ordinal scale. Impacts upon
administrative burden are assessed in accordance with the IAGs, also using an ordinal scale.
We do not assess impacts upon the amount of assets recovered in favour of either the state or
known victims; to do so would be misleading as asset-confiscation systems are not well
enough understood, to say nothing of the lack of data. We instead analyse the profitability of
asset-recovery work at a level of generality which is more appropriate.

At this stage, the 21 EU-level actions are combined into policy options for further analysis,
and the primary analyses are grouped accordingly. A preliminary ranking is possible, based on
the assumption that asset confiscation is a good thing.

2.5.2 Phase 2 analysis

The policy options are now subjected to secondary analysis. Secondary analysis aims to
identify whether asset confiscation is profitable and, by analysing third- and higher-order
impacts to the extent possible, whether or not it is a good thing.

Profitability of asset-recovery work: For Member States, the administrative burden of asset-
confiscation work consists mostly of ongoing costs proportional to the volume of work done.
These are offset by the value of assets recovered in favour of Member States which, if in excess
of costs, makes the work directly profitable. If it can be shown that asset-confiscation work is
likely to be profitable, then a major impediment to its pursuit at Member State and EU level
evaporates. On the other hand, the result may be opposite, making it all the more necessary
to demonstrate other economic, social or environmental benefits to justify the net
administrative burden. Profitability (assets recovered minus costs, relative to costs) can be
calculated wherever Member States maintain sufficient operational statistics. Unfortunately,
due to the paucity of available data we had no choice (other than abandoning the enterprise)
but to base our EU-27 profitability estimate upon a linear model in which historical data
from just one Member State are transformed using proxy indicators to account for important
differences between Member States. Our methodology is described in detail in Section 6.3.1
and the appendices referred to therein. Through cautious use of the model, we aim to provide
the maximum degree of non-speculative quantitative analysis.'* Although the data platform

14 1n the absence of any reliable data on other economic impacts of the policy options being assessed, and given the
imperative to present the Impact Assessment Board with quantified assessments of impacts, we place a significant
emphasis upon this profitability analysis. Moreover, where new legislation is being considered and the content is
politically sensitive or significant, the imperative to quantify economic impacts becomes greater, not smaller. So
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on which the model is constructed is far from ideal, we believe it provides the EU with the
basis for making a ‘wise wager’ (Pascal, 2006).

Assets recovered in favour of victims: If asset-confiscation activity rises in a Member State as
a result of EU policy, resulting in improved outputs (i.e. more assets confiscated) then, all else
equal, compensation achieved for victims of crime will rise pro rata. The same can be said for
disbursements under existing social reuse schemes. We assume these effects in our analysis.

Possible impact upon public confidence: Asset-confiscation work may directly affect public
confidence in the criminal-justice system. Such an impact has not been proved in literature,
but anecdotal evidence suggests it is very likely. As with recoveries in favour of victims, the
impact will be a function of the amount of asset-confiscation work performed, although here
it may be non-linear. Although we attempt to identify potential impacts, we cannot assess
them quantitatively due to a lack of data.

Impact upon crime: As we have already exhaustively argued, there is insufficient evidence to
determine the nature (let alone the strength) of any macro impact upon crime rates. It follows
that it would be speculative (and potentially misleading) to examine potential fourth-order
(economic, social or environmental) impacts flowing from any hypothesised reduction in
crime as a result of increased asset-confiscation activity. This does not, however, rule out
impacts flowing from any impact upon criminal behaviour which can be predicted as a matter
of logic (i.e. due to an absence of alternative hypotheses) regardless of whether asset
confiscation has a macro impact upon crime rates. We therefore search for, and analyse, such
impacts.

even if there is considerable moral and political will to improve asset-confiscation regimes through EU-level
intervention, the Impact Assessment Board will require stronger, not weaker, economic evidence. It is this
challenge that has driven our novel approach to overcoming the lack of macroeconomic data. The novelty of the
approach may, of course, draw a response from Member States — in the form of suggested adjustments to the
approach or the production of previously unavailable statistics or of alternative calculations. Alternatively, where
these do not yet exist, Member States may be prompted to improve their own data-collection efforts.
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ciarrer 3. Problem definition

This chapter defines the problem that gives rise to the present study. Section 3.1 considers the
imperative to confiscate and recover criminal assets in context. Section 3.2 then identifies
aspects of this problem. Those which fall within the scope of the present study (i.e. those
which can be dealt with in the EU legal framework on confiscation and recovery) are
described in detail in Section 3.4. This exposition is theoretical, but prepared in the light of
our data-gathering activities so as to ensure that all of the major problems are captured and
synthesised.” The existing EU legal framework is then described in Section 3.5, before
Section 3.6 provides Member-State baselines (i.e. by examining the state of domestic laws,
and their utilisation, throughout the EU).

Reasons to confiscate and recover criminal assets

The imperative to confiscate and recover criminal assets has increasingly found reflection
internationally and within the EU. In 1980, the Council of Europe’s (CofE) Committee of
Ministers issued its ‘recommendation on measures against the transfer and safekeeping of
funds of criminal origin’. The Organisation for Economic Cooperation and Development’s
(OECD) Financial Action Task Force, established in 1989, has since been subjecting its
members to a process of ‘mutual evaluation’ against 40 recommendations to combat money
laundering, some of which relate to the confiscation and recovery of criminal assets.'®
Moneyval have overseen a parallel process since 1997. The persuasive activities of these
international clubs are complemented by a growing body of international law. This includes
the 2004 UN (Palermo) Convention against Transnational Organised Crime and the CoE’s
1990 and 2005 Conventions on Laundering, Search, Seizure and Confiscation of the
Proceeds from Crime. Within the EU, meanwhile, the 1997 Action Plan to Combat
Organised Crime, emphasised ‘the importance for each Member State of having well-
developed and wide-ranging legislation in the field of confiscation of the proceeds of crime
and the laundering of such proceeds’."” This was followed by several FDs."®

15 Although the problem definition incorporates various concepts mentioned in literature, its structure and overall
logic are organic to this study, having been developed and iterated through the extensive data-gathering exercises
described in Section 2.1.

16 Recommendations 3 and 38.
' Political guideline 11.

18 Discussed in detail in Section 3.5.
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These historical developments all tend to emphasise the role of asset confiscation in
combating organised crime (especially money laundering). In the contemporary European
context, however, the Treaty on the Functioning of the European Union (TFEU) provides a
broader rationale: “The Union shall constitute an area of freedom, security and justice with
respect for fundamental rights and the different legal systems and traditions of the Member
States.”"’

This Area of Freedom, Security and Justice (AFS]) in Title V of the TFEU provides three
distinct yet related problems that may demand the confiscation and recovery of criminal
assets:

e the existence of organised crime within the EU;
e the rights of identified victims and deprived communities; and
e the need to maintain public confidence in justice systems.*

These problems are now described.

3.1.1 Combating organised crime

The existence of organised crime is antithetical to the goal of maintaining the EU as an AFS].
Organised criminal groups are involved in a variety of illegal activities such as illicit drug
trafficking, people trafficking, fraud and counterfeiting. All of these activities entail negative
socio-economic externalities — for example, the health effects of illicit drug use, the
exploitation of vulnerable trafficked groups and the economic profit lost from legitimate
business as a result of counterfeiting. There are also more general reasons why organised crime
is undesirable. Corruption, which is both immoral and a drain on the economy, often goes
hand in hand with organised crime. Corrupt states, moreover, attract organised criminal
groups, creating a vicious spiral. Foreign investors and traders may, in turn, be reluctant to
invest in an economy racked with crime and corruption. Organised crime thus has a
deleterious economic impact which is deeper than the costs of individual illegal activities.

The threats posed by organised crime are taken very seriously within the EU. In 1997 a high-
level group of senior Member-State officials prepared the Action Plan to Combat Organized
Crime, which noted as follows:

Organised crime is increasingly becoming a threat to society as we know it and want to
preserve it. Criminal behaviour no longer is the domain of individuals only, but also of
organisations that pervade the various structures of civil society, and indeed society as a
whole. Crime is increasingly organising itself across national borders, also taking advantage of
the free movement of goods, capital, services and persons.*!

Thereafter, the EU’s Strategy against Organised Crime has been developed through the 2000
Millennium Strategy, the 2004 Hague Programme and the 2005 Communication on
Developing a Strategic Concept on Tackling Organised Crime (COM (2005) 232 final).
Most recently, the 2009 Stockholm Programme (European Council, 2009) has called upon

19 Article 67(1). See also TEU Article 3.
20 These related goals are adopted as ‘general objectives’ of the EU. See Section 4.2.

21 Article 1.

20
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the Council and the European Commission to adopt an organised crime strategy within the
framework of a comprehensive internal security strategy.

Organised crime, whether acquisitive (e.g. fraud) or based on demand for illicit goods and
services, or the ability to profit from legal markets using illegal means, is profit driven. Most
commonly, criminalisation of goods and services creates illicit markets, profit-motivated
individuals supply these markets and, in the face of competition and other forms of external
threat, they face business imperatives to organise themselves at least into loose — and
sometimes into highly structured — networks.** It follows that strategies to counter organised
crime may take at least three forms:

e opportunity reduction — decriminalising prohibited goods and services to reduce the
demand for illicit providers;

e prosecution — deterring potential offenders through the threat of arrest and
incarceration; and

e asset confiscation — deterring potential offenders by directly targeting their profit
motive and working capital.

Member States are generally not attracted to reduction in opportunity because it involves
normalising the very harms which they seek to combat. Prosecution constitutes the
‘traditional’ approach to deterring crime, which is widely regarded to have failed to deter
organised crime, because the potential profits — especially from drug trafficking — are simply
too great.”> This belief (and in some cases the political popularity of depriving offenders of
‘unjust deserts’) has given rise to asset confiscation: the deliberate pursuit of criminal assets as
a primary goal of the criminal-justice process alongside the traditional goal of convicting
offenders (rather than as a mere corollary of the latter) (Hodgson, 1984). The main aim is to
deter prospective offenders by ensuring that crime does not pay.

Whilst the force of the microeconomic logic has provided a strong basis for developments at
international and EU level, we have already noted (Section 2.4.3) that corresponding macro
impacts (in particular reductions in crime) are yet to be scientifically demonstrated. This
makes it even more important to examine the two other arguments for asset confiscation.

3.1.2 Restorative justice for victims

Historically, the EU lacked a specific conferral of power in relation to victims, but had
nevertheless acted by passing Council Directive 2004/80/EC on compensation to crime
victims, which gives victims of violent, intentional crimes the right to submit applications for
compensation in their Member State of residence.”* More recently, the Treaty of Lisbon has
specifically recognised the rights of victims as an aspect of the AFS].”

Organised crime produces many types of victim: individual, corporate, community and
societal. Individuals, corporations and communities can all be deprived of their property
through acquisitive crimes such as fraud; they may suffer from the threat of violence, as with

22 See Appendix A.
% In the UK, a watershed moment was the case of R v Cuthbertson [1980], discussed in Appendix G.
24 This was done pursuant to Article 308 of the then Treaty Establishing the European Community.

25 TFEU Article 82(2).
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extortion and racketeering; they may be victimised as a result of the provision of illicit goods
and services (drugs, sex workers, shoddy counterfeit goods, etc.). Regardless of the type of
victim, there is scope for the confiscation and recovery of criminal assets to play a restorative
role. For identified victims of acquisitive crimes, it is relatively simple to achieve restitution
through the courts, whether through the criminal-justice system or civil proceedings.
Different approaches will be needed where the victims are deprived subgroups (e.g. drug
users) or entire communities. In these situations, restorative justice may demand state
intervention of one form or another.

3.1.3 Promoting confidence in justice systems

An AFS] presupposes public confidence in the justice systems of Member States. The
argument here is simple: people who lack confidence in the justice system will be less inclined
to abide by the law or cooperate with criminal-justice agencies. They may also withdraw from
their communities, diminishing ‘social capital’. In the absence of literature on how asset
confiscation affects public confidence (or social capital), it is necessary to undertake a purely
logical examination, supported by anecdotal evidence where available.

We begin with the proposition that public confidence demands that criminal-justice systems
be efficient, properly resourced and free from corruption, in which case people can expect
offenders to be deterred, or else detected, arrested, prosecuted, punished and, hopefully,
rehabilitated. These characteristics give rise to two bases for expecting asset confiscation to
have a positive impact.

First, public confidence could rise on the assumption that asset confiscation deters crime
(even if this is not the case, the microeconomic logic of Appendix A is largely a matter of
common sense, and ordinary people are unlikely to distinguish between micro and macro
consequences).

Second, public confidence could rise if people regard asset confiscation as essential to proper

punishment.”®

In this regard, fieldwork revealed strong anecdotal evidence that visible
displays of criminal wealth (especially in one’s own community) send the message that ‘crime
pays’, encouraging criminal behaviour from those at the margins, whilst demoralising law-
abiding citizens. There is a corresponding imperative for the state to ensure that criminal
wealth is not displayed or otherwise publicised; the simplest way to achieve this is to

confiscate it.

As law-abiding citizens see criminal assets being confiscated, or perceive a decline in
ostentatious displays of criminal wealth, they may conclude that criminal wealth is being
successfully pursued, causing their confidence in the criminal-justice system to rise. The
impact may be enhanced where assets are returned to victims or victimised communities
(especially where the victimised community is one’s own.) Furthermore, it seems reasonable
to assume a non-linear relationship in which asset-confiscation work first produces isolated,
local impacts, which coalesce into wider impacts as the results become generally visible.
Thereafter (especially if the media stop carrying stories because they are no longer
newsworthy) the marginal impact of additional confiscation activity (upon public confidence)

26 There is no shortage of anecdotal evidence, in the form of public outrage at the most egregious examples, such as

R v Cuthbertson [1980] described in Appendix I.
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may diminish. The role of the media in this process seems rather obvious. Indeed, the impact
upon public confidence (not to mention any associated political impact) could be enhanced
through media strategies and community liaison.

Identifiable problems

We identify two main problems: (1) that the value of assets recovered within the EU is
insufficient; and (2) that the redistribution of these assets is inadequate.

3.2.1 Insufficient recovery

The notion that there is a ‘problem’ of insufficient asset recovery within the EU raises two
questions. One is conceptual: is there cause to infer a positive correlation between the
proportion of criminal assets recovered and a legitimate goal of the EU? If so, then there is the
potential for a problem. The answer, as just discussed, is mixed. We have seen that the most
common justification for asset confiscation — that it will help to combat organised crime — is
unsupported by empirical evidence and subject to plausible macro-level counterarguments.
On the other hand, it is relatively clear that asset confiscation has the potential to benefit
victims whilst helping to build public confidence in criminal justice. On these bases we may
conclude that a low proportion of criminal assets recovered (i.e. a gap between the amount
recovered and the amount which could be recovered) would represent a problem.

Having established the potential for such a problem, the next question is whether it exists in
practice. One could approach this question by comparing data on an annual basis, viz the
value of assets recovered versus criminal turnover. This is in fact a conservative approach in so
far as it ignores any unrecovered amounts from previous years which remain recoverable.
Unfortunately, reliable data sources are scarce. Appendix A contains some data for the value
of assets recovered, but there are few data on organised criminal turnover against which to
compare them. Nevertheless, data from the UK and Italy do support the notion of a problem.

In the UK, for example, an official estimate in 2006 put organised criminal revenue at £15bn
per annum.” Meanwhile, the UK’s Joint Asset Recovery Database (JARD) recorded
approximately £125m worth of recoveries that year (see Appendix I). This figure is likely to
underestimate the proportion of criminal wealth recovered for at least three reasons: it is net
of expenses paid to private receivers; it does not include amounts recovered in favour of
victims; and for non-financial assets it records values realised at auction, which may be less
than values reported stolen. Even so, the data suggest that the vast majority of criminal wealth
goes unrecovered, especially given that the £15bn estimate relates only to organised crime.
Sproat (2007), investigating other estimates for the UK, reached the same conclusion.

In Italy, the government has recently endorsed an estimate of organised criminal revenue of
€135bn per annum.” According to data set out in Appendix A (Table B.7), this dwarfs the
amounts recovered to the government (including to communities via social reuse
programmes) annually.

% Referred to in the 2010 Organised Crime Threat Assessment (OCTA).

28 http://www.antimafiaduemila.com (as at November 2010).
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3.2.2 Inadequate redistribution

The aims of asset confiscation are realised not only when criminals are deprived of their ill-
gotten gains, but when these are redistributed effectively. In particular, we have noted in
Section 3.1 that deliberate efforts may be required to achieve restorative justice where victims
are deprived subgroups or communities. We have also noted that the impact of asset
confiscation upon public confidence in criminal justice may be enhanced through
redistribution.

A problem of inadequate redistribution is more difficult to diagnose than a problem of
insufficient recovery, which can be exposed through simple numerical examples where data
are available. By contrast, redistributional needs and activities are likely to vary considerably
throughout the EU. Our data-colllection efforts (see Appendix A) do suggest, however, that
the EU is host to considerable Mafia-style organised crime which can be expected to produce
deprived communities. In all Member States, moreover, it is possible to imagine situations
where flexible mechanisms for redistribution are necessary — for example, to ensure that
organised criminal groups are not able to reaquire criminal assets at an undervalue through
intimidarory tactics. On these bases we make inadequate redistribution part of our problem
definiation going forwards.

Causes of the problem

Taken together, the two foregoing problems give rise to three fundamental questions:

e what assets should be liable to confiscation (i.e. how to delineate between assets
. < . . bl 29
which are, and are not, ‘criminal’);
e how to confiscate and recover these assets; and

e what to do with the recovered assets.

The confiscation and recovery of criminal assets may take many forms but, amongst states
which respect the rule of law, an essential feature is that it be court ordered. The confiscation
order is thus central to our problem definition. Accordingly, the question of how to
confiscate and recover criminal assets breaks down thus:

e  how to identify criminal assets;
e how to preserve these pending a confiscation order;
e how to obtain a confiscation order so that they can be recovered; and

e how to enforce these orders.

These questions represent stages of an attrition process, which is illustrated in Figure 3.1. At
each stage of the process, attrition (i.e. a reduction in the size of the asset pool) will occur if
tools are inadequate and/or underutilised. This is undesirable because the aim is to confiscate
as many criminal assets as possible, making each stage an essential part of the problem
definition. Utilisation of tools is an essential aspect of the problem for the basic reason that it

» Throughout this report we use the term ‘criminal assets’ loosely to refer to all assets derived from
criminal/unlawful activity, regardless of whether a criminal conviction has been obtained.
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bears directly upon the attrition rate at each stage of the process. Thus, in the extreme, zero

utilisation at any stage will cause the remaining asset pool to drop to zero.”

All criminal assets

Known
Identification criminal assets

Preservation

Confiscation order

Enforcement

Figure 3.1 Stages of attrition

All but one of the foregoing questions fall within the scope of this impact assessment. The
exception is the question of how to identify criminal assets.”’ This is a matter of investigative
tools, police powers and access to information, which are issues of broad application relating
to other EU legislative frameworks.

Those questions which fall within the scope of this research must now be analysed in more
detail. To assist with clarity, we group them in certain ways.

First, it is convenient to examine the underlying question of what assets to confiscate together
with problem of how to obtain a confiscation order, as laws will typically answer the first
question by delimiting the scope of confiscation orders.*

Second, it is convenient to consider the question of utilisation ‘horizontally’ as an issue which
spans different stages of the attrition process, as many of the underlying drivers will apply to
multiple stages. This is illustrated schematically in Figure 3.2 (noting that the identification
of criminal assets is an aspect of the problem that falls outside the scope of this research).

30 Mathematically, the attrition rate (A) at each stage is simply the product of the adequacy of law (L) and its
utilisation (U): i.e. A = L x U. The overall attrition rate is the product of the attrition rate at each stage, i.c.
Aidentification x A jon X A, ion order X Aenﬁzrcement-

31 This delimitation of the problem definition was agreed at the Inception Meeting of 17 May 2010.

32 This is not always the case. An alternative approach is to deal with questions of scope in laws aimed at
preservation. In either case, the underlying issues are the same.
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What to confiscate (1)

Tools for:

Identification Preservation (2) Confiscation (1) Enforcement (3)

Utilisation of tools (4)

Disposal and redistribution (5)

Figure 3.2 Components of the problem definition

Table 3-1 now expresses these five components as causes of the foregoing problems.

Table 3-1 Problems and their causes

Problem Cause

Insufficient recovery Confiscation: Inadequate powers for confiscating criminal assets
Preservation: Inadequate powers for preserving criminal assets pending confiscation
Enforcement: Inadequate powers for enforcing confiscation orders
Utilisation: Powers of confiscation, preservation and enforcement are underutilised

Inadequate Redistribution: Member States lack tools to maximise social utility from recovered
redistribution assets

These five components/causes are now used to structure the remainder of this problem
definition. We provide a detailed theoretical exposition of each component before examining
the existing EU legal framework and Member-State baselines.

Theoretical exposition

We examine issues from various perspectives. There is the perspective of the state trying to
confiscate criminal assets (or preserve suspected criminal assets). Then there are the
perspectives of victims, ranging from identified victims with a claim on a particular asset,
through to victimised communities and subgroups. On the opposing side, we examine the
perspective of the person who stands to be deprived of the criminal asset, who may be either a
suspect/defendant/criminal or a third party. We are thus examining not only the imperative
to confiscate and recover criminal assets, but also (drawing upon a fuller discussion in
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Appendix A) the need to ensure respect for the fundamental rights of citizens. The words of
the EU’s 1997 Action Plan are apposite in this regard (European Council, 1997: para. 4):

The fight [against organised crime] must be uncompromising but must always use legitimate
means and pay full respect to the principles of the Rule of Law, democracy and human rights,
not losing sight of the fact that it is the protection of those values which is the raison d'étre
for fighting organised crime.

3.4.1 Confiscation

The most obvious criminal assets to target are proceeds and instrumentalities (i.e. objects used
to commit) specific crimes for which a criminal conviction has been obtained. Confiscation of
these assets is known as ‘ordinary confiscation’. Whilst we are here concerned with combating
organised crime, there is no reason in principle for confiscation to be limited to particular
types of crime as there is no prima facie moral justification for retaining the proceeds of any
crime — organised or otherwise.”

Given that the purpose of acquisitive crime is to generate proceeds, we assume that the vast
majority of criminal assets consist of proceeds rather than instrumentalities. The definition of
‘proceeds’ is, thus, central to designing a legal framework for the confiscation and recovery of
criminal assets. A key distinction may be drawn between direct proceeds with an immediate
connection to crime (including any payments received for participating in the crime) and
indirect proceeds, which are any second-order or higher-order profits (e.g. where proceeds
are invested into profitable enterprises, or into other assets that appreciate in value). The
moral argument for confiscating indirect proceeds is one of unjust enrichment rather than
restitution; criminals simply should not be allowed to profit from their crimes. For obvious
reasons, laws which encompass indirect proceeds can be expected to have a greater deterrent
effect.

At an even more basic level, a definition of ‘proceeds’ should depend on whether a defendant
has benefited in any meaningful way from their criminal conduct. For example, does a tax
evader benefit to the tune of the unpaid tax if this remains payable?** Should the proceeds of
money laundering be the value of the laundered money, or only of any payment received for
the service rendered? Should a criminal’s ‘business’ expenses be deductible (the question of
‘net’ versus ‘gross’ proceeds)? Whilst there may be reasons of policy for taking an expansive
view in answering these questions, there are also arguments the other way, especially in
Member States where confiscation is by definition non-punitive, or where there arises the
potential for the same proceeds to be forfeited twice over.”

The availability of ordinary confiscation can never ensure the recovery of all criminal assets
for the simple reason that authorities will not always be able to prove that assets are the
proceeds of specific crimes. In some cases, a conviction will have been obtained for the
relevant crime but authorities will lack evidence that particular assets are in fact proceeds of
this crime. In such cases, the burden of proof (i.e. whether the state must adduce evidence

3% Any carve-out for reasons of fundamental rights (to avoid destitution) is a separate issue from that of prima facie

availability.
34 See, e.g., Alldridge and Mumford (2005).

% In some Member States this may amount to an infringement of ne bis in idem.
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that assets are criminal, or whether, in certain circumstances, this is assumed) and the
standard of proof (i.e. how convinced the court needs to be) matter. In other cases criminal
assets will go unrecovered because there is no criminal conviction to serve as a basis for
ordinary confiscation. Such cases essentially consist of two types.

First are those where authorities have sufficient evidence but a case cannot be brought because
it is time barred or because the defendant is too ill, has died or absconded, lacks legal capacity
(e.g. is a minor or of unsound mind), or has immunity from prosecution or amnesty.*

Second are those situations in which authorities have insufficient evidence to obtain a
criminal conviction. This typology of criminal assets is illustrated in Figure 3.3. Type 1 assets
are those amenable to ordinary confiscation proceedings; type 2 assets are those not so
amenable due to barriers to prosecution; type 3 assets are those not so amenable due to
insufficient evidence; type 4 assets are those not so amenable for both of these reasons.

No other
barriers to
prosecution

[3]

Sufficient
evidence to
prosecute

[2]

[4]

Figure 3.3 Typology of criminal assets

There are strong arguments that authorities should be able to recover known criminal assets
notwithstanding that they are not of type 1. As Greenberg er al. have recently argued: “To
allow a person who can avoid prosecution to retain his or her illegally acquired assets (or pass
the assets on to heirs in the event of death) provides an enormous incentive to any would-be
criminal’ (Greenberg ez al., 2009: 31-33).

This argument is stronger with respect to type 2 assets; it is difficult to argue that someone is
morally entitled to retain ill-gotten gains merely because they lack criminal competence, have
fled the jurisdiction, have immunity from prosecution, and so on. Yet it also applies to type 3
and 4 assets (i.e. to circumstances in which authorities lack the evidence to convict the
perpetrator of a crime that can be reasonably held to have occurred). The two cases, however,
commend different solutions. Type 2 assets can be precisely targeted by removing the
requirement of a criminal conviction in defined circumstances while maintaining the
protections (e.g. standard of proof, evidentiary rules) which the criminal-justice process
affords defendants. Assets of type 3 are more problematic because, by definition, their
recovery means eroding or circumventing some of these protections which, #pso facto,
increases the probability of an unjust outcome (i.e. the confiscation of non-criminal assets,

3% For practical purposes, a defendant who is convicted and then pardoned may be similarly immune to
confiscation proceedings.
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which would be an infringement of, inter alia, the right to property). This means that
measures aimed at confiscating type 3 assets need to be more carefully justified. Broadly, they
fall into three categories: non-conviction-based (NCB) confiscation, extended confiscation
and extended criminalisation.”

NCB confiscation essentially involves removing the need for a criminal conviction and
substituting civil procedure for some or all aspects of criminal procedure. Some countries
have now introduced such regimes. Rather than proceeding against a defendant in personam,
authorities proceed against a suspected criminal asset in rem. They are opposed by any
person(s) claiming a legitimate interest in the asset — typically the person accused of having
acquired the asset illegally, or someone to whom the asset has been subsequently transferred.
It is still necessary to prove criminal conduct (i.e. the elements constituting a crime), but not
necessarily to the criminal standard of proof. Likewise, evidentiary rules may be civil rather
than criminal.

Extended confiscation essentially means that authorities are not required to establish a
connection between suspected criminal assets and specific criminal conduct. Confiscation can
instead be based on circumstantial evidence, typically an imbalance between a person’s assets
and their lawful sources of income and/or general evidence of engagement in profitable
criminal conduct (e.g. a pattern of convictions, evidence of participation in a criminal
organisation).

Extended criminalisation involves defining non-specific crimes in order to bring type 3
criminal assets within the purview of ordinary confiscation (i.e. they become type 1 criminal
assets). For example, Part 7 of the Proceeds of Crime Act 2002 (UK) (PoCA) defines money
laundering with respect to non-specific predicate offences.’® Another approach is simply to
criminalise the ownership of assets not corresponding to lawful sources of income.”

Each of these approaches must be considered in the light of both fundamental rights and the
constitutional and criminal law traditions of individual Member States. Appendix A provides
a detailed discussion of the fundamental-rights issues raised by each of these different types of
actions. It discusses European Court of Human Rights (ECtHR) case law and seeks to extract
the minimum human right standards applicable in this area. Generally speaking, although the
more draconian NCB and extended confiscation regimes have been examined by the
European Court on numerous occasions, the Court has so far only ruled on their application
in the particular case, by applying the principle of proportionality. It has not examined the
compatibility of these regimes with the convention iz abstracto.

Finally, because criminals will naturally seek to put themselves beyond the reach of
confiscation orders, confiscation regimes must be designed with this in mind. In particular,
they must be applicable where proceeds are no longer in the possession of the criminal. One
aspect of this is applicability against assets for which proceeds have been exchanged and — at
least in circumstances where even these assets cannot be recovered — against other assets,

%7 Another way to recover assets (often viewed as a last resort) is to tax them and demand any penalties and accrued
interest that are payable.

38 The limits of this are discussed in R v Anwoir and Ors [2008].

% See, e.g., COM (2008) 766 final, para. 3.3.2.
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whether licit or otherwise. This is known as value confiscation, and its necessity has long
been accepted by all Member States.”” The logic in support of value confiscation is twofold.
There is the moral argument that if authorities can prove that proceeds of a certain value were
obtained, there is no reason why this value should be unrecoverable simply because the
criminal has successfully hidden the proceeds. There is also the practical argument that,
because hiding assets is costly (see Appendix A) criminals will be deterred by the imperative to
hide a// of their assets rather than only their illicit assets.

Even if value confiscation is available, criminals may possess insufficient assets to satisfy a
confiscation order — indeed, divesting assets to third parties is a common tactic for defeating
authorities.” A confiscation regime is thus incomplete without some means of application to
third parties. Broadly, there are two routes. One is to base confiscation upon a separate crime
(e.g. a ‘fencing’ or money-laundering charge), in which case there is no longer a third party.
The other, known as third-party confiscation, is to allow confiscation orders to extend to
third parties. The difference here is not simply mechanical: criminality implies moral
culpability and a criminal record typically entails other negative consequences. Criminal
charges also demand higher procedural safeguards, which are likely to make recovery less
likely. They are also likely to be more expensive in terms of court time, because separate
criminal proceedings will need to be brought against a different defendant. For all of these
reasons, third-party confiscation is likely to be viable in some situations where separate
criminal charges are not. This is not to suggest, however, that third-party confiscation is
unproblematic. On the contrary, it is inherently problematic for the simple reason that
depriving an innocent person of an asset has the potential to affect fundamental rights
negatively — in particular the right to property.

A system for third-party recovery must define the circumstances in which the claim of the
third party outweighs the public interest in confiscating and recovering criminal assets. The
most important factor here is whether the third party is bona fide. If not, they do not have the
same moral entitlement to the asset. This may be obvious where the person knew, or
suspected, that an asset is the proceeds of crime, but the issue becomes less clear cut where it
is necessary to apply an objective standard — that is, where their suspicions were not aroused
in circumstances where those of a reasonable person would have been. Another relevant factor
is the amount, if anything, paid for the asset, as this bears upon the strength of the third
party’s moral claim vis-g-vis the deprived victim. Where a third party has not paid market
value, their moral claim may nevertheless be stronger if they have subsequently arranged their
affairs in reliance on the asset, such that its confiscation would place them in a position worse
than that in which they were originally. In addition to competing moral claims, there are also
more practical questions of policy relating to the deterrent effect of third-party confiscation
upon criminals who hope to continue to enjoy their ill-gotten gains — either directly or
vicariously — in the hands of third parties. This strength of this deterrent effect (and, thus, of
the argument for a strong third-party confiscation regime) depends upon the relationship
between the criminal and the third party (i.e. whether they are related or at arm’s length).

40 See Article 3 of FD 2001/500/JHA.

1 Although it should be noted that NCB confiscation regimes will generally not require tools for third-party
confiscation, as in rem proceedings are brought against the person in possession of the asset.
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3.4.2 Preservation

The essential tools for preservation of criminal assets are freezing and seizure orders. These
have many different names or labels throughout the EU Member States, but essentially fall
within two categories: those which allow for assets to be physically seized (referred to here as
‘seizure’) and those which, at risk of some penalty, ban people from dealing with the asset
(referred to here as ‘freezing’). Seizure is necessary whenever there is a significant risk that the
affected person would deal with the asset notwithstanding a ban on their doing so. This is not
typically the case for real estate, bank accounts, security and deposited valuables, which can be
frozen with little risk of dissipation — either because the assets are in the possession of a
trustworthy financial institution (in the case of bank accounts, securities and deposited
valuables) or because special rules prevent disposal of encumbered assets (in the case of real
estate).

Ordinarily, where a person’s rights are liable to be adversely affected by a decision, procedural
fairness (i.e. an opportunity to be heard) must be afforded. The protective purpose of freezing
orders does, however, justify some exceptions to due process, especially where assets can be
transferred instantaneously, as with money in bank accounts. Two procedures, in particular,
help to ensure that assets do not disappear before authorities are able to obtain and enforce a
freezing order:

e secret or ex parte applications, to ensure that the judicial process does not provide an
opportunity to deal in assets before a freezing orders is made and/or enforced; and

e ‘precautionary’ powers, whereby assets can be temporarily frozen or seized where
there is no time to bring an application before a court. This prevents someone from
dealing in assets where they have become aware, through the investigative process,
that a freezing order may be sought.

In either case, it is essential that procedural norms are restored promptly. It is particularly
important, from a fundamental-rights perspective, that the affected person is afforded the
opportunity to challenge such measures after their adoption. Precautionary orders should also
be endorsed, as soon as possible, by a court of law. In general, given the temporary nature of
freezing orders, mechanisms should apply, and/or remedies exist, to ensure that these are not
unduly and indefinitely applied.

Unless precautionary action has already been taken, a freezing or seizure order (like a
confiscation order), requires enforcement. The issues arising for freezing and seizure, being
similar to those which arise for confiscation orders, are discussed in Section 3.4.3 below.

Another important tool for the confiscation and recovery of criminal assets is a system for
managing frozen assets and disposing of confiscated assets. This is especially important where
seized assets are perishable, or otherwise liable to decline in value if not properly managed
(e.g. cars or businesses). In these situations, informed decisions need to be taken to preserve
the value of frozen assets. These decisions, however, have an obvious potential to impact upon
the rights of affected persons (in particular, the right to property) in circumstances where a
confiscation order is not ultimately obtained. According to the ECtHR, this right will not be
infringed unless the decline in value is due to the negligence of authorities (see Appendix A).
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3.4.3 Enforcement
Enforcement refers broadly to those processes by which assets are recovered in order to satisfy
a confiscation order or a freezing/seizure order. Four distinct issues may be identified.

First, there is the simple question of whether orders are backed by sufficient enforcement
powers.

Second, there is the question of whether it is efficient to utilise these powers (or whether, on
the other hand, the administrative burden exceeds the value of the assets sought to be
recovered).

Third, there is the question of whether enforcement unduly infringes upon fundamental
rights. In this regard, even if confiscation or freezing powers are themselves compliant with
the European Convention on Human Rights (ECHR), there may be circumstances in which
the enforcement of an order would have a disproportionate impact upon the fundamental
rights of the person in possession of the asset. For example, there is the possibility that the
right to private and family life,”” and in extreme cases even the prohibition against inhumane
treatment,” may be unacceptably infringed where a person is left destitute.

Fourth is the question of whether orders can be enforced in other jurisdictions. As between
EU Member States, this is an aspect of the wider goal of a European Judicial Area, as well as
an essential tool for Member States to keep pace with organised crime, which, which greater
agility, can avail itself of the Four Freedoms. It presents two questions: what foreign orders
should be recognised, and how should they be recognised?

Regarding the question of what foreign orders should be recognised, there is a need to
achieve sufficient enforceability of orders whilst ensuring that the judicial systems of receiving
Member States are not overburdened with minor cases. Delimitation can be with reference to
the type of criminal activity, the applicable criminal penalty, or the value of the proceeds
obtained. There is also a need to allow for non-recognition where this is demanded by other,
competing, legitimate interests — for example, the ne bis in idem principle (i.e. where assets
have already been confiscated in relation to the crime in question). There are circumstances
which demand only postponement too — for example, where enforcement is liable to
prejudice ongoing criminal investigations.

Turning now to the question of how foreign orders should be recognised, the EU has in
the last decade moved away from traditional concepts of mutual legal assistance (MLA)
towards an enhanced form of judicial cooperation known as MR. Described by the 1999
Tampere European Council as ‘a cornerstone’ of MLA within the EU, MR has since been
enshrined by the Treaty of Lisbon as the prevailing paradigm.* Essentially, it means that
Member States” judicial authorities are required to enforce properly transmitted foreign
judgments and orders, unless an exception applies. Underlying it is an assumption that
Member States, having mutual confidence in each others’ legal systems, need not review the
substance of foreign judgments and orders. Traditional MLA, on the other hand, involves

42 Article 8 ECHR.
4 Article 3 ECHR.
4“4 TFEU Article 82.
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Member States examining incoming requests and responding, as appropriate, under their
domestic system.

In theory, MR is fast and efficient because it does not involve the processing of requests via
central authorities, because it narrows the scope of enquiry in the receiving Member State,
and finally because it indirectly encourages the harmonisation of procedures. Realising these
benefits depends, however, upon Member States actually using the MR procedures (i.e.
circulating orders under cover of the prescribed forms). A decade of experience indicates that
this uptake is unlikely to occur if practitioners do not perceive a clear benefit to new MR
procedures (in which case, instead of transitioning, they will continue to use residual
procedures for MLA). Thus, to ensure uptake, MR procedures should:

e Dbe as simple as possible;

e demonstrate clear advantages;

e be communicated to relevant judicial officers; and
e  Dbe available in all Member States.

Potential barriers to MR are not only constitutional. In particular, and despite statements to
the contrary at EU level, Member States may still lack confidence in each others’ justice
systems (Van Tiggelen and Surano, 2008). This has led to the incorporation of various
safeguards in transposing existing MR instruments. For example, several Member States, in
implementing FD 2002/584/JHA on the European Arrest Warrant, retained the ability to
review the substance of foreign decisions in limited circumstances.” There has, in general,
been a hesitance to strip national courts of the ability to review a foreign order for compliance
with fundamental rights (even if this means examining the substance of the order, contra the
principle of MR) in circumstances where no other court may be willing to do so.
Furthermore, the ECtHR has ruled that states party to the convention must refuse
cooperation where there has been a ‘flagrant’ violation of the convention or denial of justice
(Drozd v. France and Spain [2008]), and this ground has been invoked by Member-State

national courts in numerous cases.*°

Looking ahead, the extension of the EU courts’ jurisdiction to the old ‘third pillar’ should
help to alleviate concerns over fundamental rights in two ways.

First, the EU legal framework will have direct effect, allowing it to be invoked by individuals
before national courts to challenge national laws falling within its scope.

Second, the Commission will have the power to proceed in EU courts against Member States
that breach their EU law obligations, including the obligation to respect fundamental rights
when implementing EU law.

4 The UK, for instance, retained their right to assess the compatibility of the foreign decision with fundamental
rights despite ECHR authority that states should assume that fellow signatories do not disregard their obligations
under the Convention; see Pellegrini v Italy [2001].////

46 See, e.g., Amsterdam [2005], where the Court refused to recognise a Spanish extradition request because the
length of time that has passed since the original offence constituted a flagrant breach of Article 6 ECHR.
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All of this should make national courts more accepting of each others™ orders, because they
can afford MR in the knowledge that infringements of fundamental rights can be reviewed at
EU level.

3.4.4 \Utilisation

Utilisation of laws and tools depends upon the roles, powers, discretions and motivations of
those agents who investigate criminal assets; those who pursue them in court; and those who
pass judgment. Where these are the same police, prosecutors and judges who investigate,
prosecute and try criminal cases, there is the potential for resource constraints to discourage
asset-recovery work. Whether or not this happens will depend on how agencies and,
ultimately, individuals are incentivised and performance assessed. If assessment is based on
the number of criminals apprehended, or the number of successful prosecutions, or the rate at
which criminal cases progress through the judicial system (i.e. if it is biased towards
traditional criminal-justice work as opposed to asset-confiscation work) then asset-
confiscation work is unlikely to be prioritised. Even in the absence of such bias, agents of the
criminal-justice system may be slow to adopt new functions in the absence of specific
incentives to do so. This is especially so if training and additional resources are not made
available for this purpose. Barriers may also be cultural (for agents who do not see asset-
confiscation work as their role because it has not been so traditionally) or ideological (for
agents with memories of property rights disrespected by totalitarian regimes). They may even
be perverse, as where an agent is reluctant to move against someone who is politically
influential. Even where all of these factors can be discounted, simple bureaucratic inertia may
suffice to ensure a slow uptake of new functions.

For all of these reasons, utilisation of new laws by practitioners is largely a matter of
incentives,” of which there are essentially two types:

e Positive incentives may be construed as rewards for engaging in asset-confiscation
work.

e Negative incentives may be construed as punishments for not doing so.

A Member State wishing to promote asset-confiscation work could even go so far as to make
certain steps mandatory, rather than discretionary.

It should not, of course, be taken for granted that Member States regard a greater emphasis
on asset-confiscation work as being in their interests. Instead, in deciding whether to
incentivise this work they may take into account a number of financial considerations. In the
first instance, there is profitability in the direct sense (i.e. the cost of the work versus the value
of the assets recovered). Then there are also potential higher-order impacts. If the work
succeeds in reducing the rate of crime, there will be savings resulting from a reduction in
negative externalities (e.g. fewer costs to the health care system). However, Member States
that are relatively attractive destinations (havens) for criminal assets may — especially if the
negative externalities associated with these assets are borne elsewhere — fear capital flight. Of

7 It also depends on having adequate laws and tools in the first place. From the practitioner’s perspective, it must
be difficult to motivate oneself to begin a financial investigation if one is inadequately trained or equipped; equally
so to seek freezing in support of a confiscation order which one is very unlikely to obtain.
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course, if (as we argue elsewhere in this report) Member States lack the necessary data to
assess profitability, policy-makers’ appetite for risk becomes the important factor.

Other motivations may be non-financial. In theory at least, if Member States subscribe to the
argument that asset confiscation is an effective way to combat organised crime, they should be
motivated to support asset-confiscation work, in the interests of justice and victims, even if it
is unprofitable. It is of course possible that some Member-State governments remain
unconvinced about the necessity of asset-confiscation work, despite this message having been
repeatedly conveyed internationally and by the EU. It is also possible that Member States do
not necessarily behave as rational actors for perverse, political reasons (e.g. because persons in
positions of power have links to organised crime, or because they may be implicated by the
‘money trail’ generated by asset-confiscation work).

3.4.5 Redistribution

Having considered those aspects of the problem definition that bear upon the amount of
criminal assets recovered, we now turn to consider how these can be disposed of and
redistributed. The aim here is to maximise social utility by restoring assets to victims and
boosting public confidence in criminal justice (see Sections 3.1.2 and 3.1.3).

As regards victims, a regime for redistribution must first ensure restitution for identified
victims ahead of the state in a residual capacity. Beyond this basic proposition lie several
vexed questions. Should the state take priority over civil creditors? This has the potential to
transfer loss to innocent third parties, but the alternative provides yet another mechanism for
criminal wealth to be rendered irrecoverable (i.e. by creating liabilities which are difficult for
authorities to trace as bogus, and then declaring bankruptcy). Another question is how to
compensate victims who are dispersed or unknown. In some cases (e.g. where consumers have
been defrauded) there are the procedural questions of how to identify and accommodate
potentially thousands of victims. In other cases the nature of the victimisation is itself the
issue. The damage suffered by victims of drug-related violence or robbery is only indirectly
referable to the activities of dealers and traffickers. Mafia-type groups impact negatively upon
entire communities over extended periods. In such circumstances, legal claims may be an
inefficient mechanism for compensating victims. It may be more efficient for the state to
pursue appropriate social programmes in favour of entire victimised groups or communities,
in which case there are two approaches. One approach is to commit criminal assets — either
directly or following liquidation — into a ‘social reuse’ programme. The opposite approach is
to have no such formal link, allowing confiscated assets to vest in the general state revenue.

Whatever the model chosen, liquidation of criminal assets raises the possibility of criminals
buying them back. In most cases, this will be undesirable due to the message sent. In the
words of one Italian prosecutor whom we interviewed: ‘Should, instead, Mafiosi be able to re-buy
confiscated assets, the psychological effects would be devastating and the message spread would ... be a
tangible proof, for the entire community, of the power of organised crime.’

Member States may face practical difficulties (and perhaps even constitutional difficulties) in
excluding the criminals, or their associates, from a public sale process. They may also fail to
realise a decent price if organised criminals intimidate rival bidders at auction or simply if
organised criminals are the only wealthy members of the community in which an immoveable
asset is located.
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Social reuse programmes can help to overcome such problems. They can also send positive
messages that reinforce public confidence in the criminal-justice system. This is a matter of
amplifying the message already flowing from the confiscation itself and making it enduring.
This effect can be achieved when assets are liquidated to fund social programmes, but it is
potentially far greater where assets are directly reapplied to social purposes. This will of course
depend on the location and type of assets. Real estate in the affected community itself can be
socially reapplied to tremendous symbolic effect, whereas investments away from the affected
communities (especially foreign assets) may be more apt for liquidation. In any case, the end
is the same: to provide tangible social benefits whilst reminding the community that the state
is active in combating organised crime.

Social reuse programmes also produce direct social benefits that flow through to victimised
communities and disadvantaged groups. Some such benefits could equally well be achieved
through directly funded social programmes, but there are certain circumstances in which a
social reuse programme may be preferable. In particular, where a community has suffered
entrenched and enduring Mafia-type organised crime, a successful law-enforcement operation
may leave a vacuum in the local economy. This is because the wealthy criminals provide
employment income for many in the legal economy both through extravagant consumption
and also by investing in property developments and local businesses (both licit and illicit).
Furthermore, many of these businesses deliver services, both illegal (e.g. private protection
and ‘enforcement’ services for business contracts) and legal (e.g. garbage collection). Unless
action is taken to fill the ensuing economic void, communities are liable to economic
downturn and a resurgence of organised criminal activity. Social reuse programmes, backed
by the state (and, indeed, by local communities themselves), have the potential to achieve this
in circumstances where private entrepreneurs are unlikely to do so (at least in the short term)
due to the historical presence of organised crime. They can help to transition from a Mafia
economy into a licit economy.

Efficiency must also be considered when determining how best to provide restorative justice
for deprived communities. Social reuse programmes have benefits, but creating an additional
redistributive mechanism for confiscated criminal assets entails additional administrative costs
(although costs associated with liquidation are avoided). Moreover, management of
confiscated assets may require specific knowledge or skills, the lack of which could result in
mismanagement and loss of value. Losses could also accrue if authorities fail to identify assets
that are inapt for social reuse (such as an inefficient business, the real purpose of which was to
facilitate money laundering).

Corruption also presents as a risk. If social reuse schemes (or individual assets redistributed
through them) are managed corruptly then the result will be to damage further, rather than
restore, confidence in the criminal-justice system. Because corruption and organised crime
tend to go hand in hand (see discussion in Appendix A) this risk is greatest in the very
circumstances (entrenched Mafia-style groups) where social reuse has the potential to do the
most good. To avoid maladministration it is especially important that programmes are
carefully designed with corruption in mind — for example, a degree of central control,
transparency and reporting obligations, all of which, it should be noted, will add to the risk of
bureaucratic inefficiency. The risk of corruption, although significant, is hardly unique to
social reuse programmes. Indeed, a system involving liquidation of assets in favour of the state
presents comparable corruption risks.
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Whether social reuse programmes will be beneficial overall will depend upon the
circumstances prevailing in different countries. It is for this reason that the FATF
recommends only that Member States should consider ‘Establishing an asset forfeiture fund in its
respective country into which all or a portion of confiscated property will be deposited for law
enforcement, health, education, or other appropriate purposes.” (FATF, 2003: Recommendation 38)

Finally, a further source of complexity arises in cross-border cases where assets are recovered
pursuant to confiscation orders executed in other countries, giving rise to the question of how
they should be split between issuing and executing Member States. Protocols for asset sharing
need to take account of two competing imperatives. On the one hand, an entitlement to a
share of the recovered assets may serve to incentivise authorities within the executing Member
State. On the other hand, it can be argued that victims should retain primacy over states as
residual beneficiaries even where the assets are located in a different country. In crafting a
protocol on this basis, it would be necessary to specify which Member State is entitled to
approve and value the claims of victims. At the very least, a working definition of ‘victim’

would be needed.

Existing measures at EU level

An existing EU legal framework consists primarily of FDs on confiscation orders (FD
2005/212/JHA), MR of freezing orders (FD 2003/577/JHA) and MR of confiscation orders
(FD 2006/783/JHA). There is also Council Decision 2007/845/JHA, which aims to enhance
the practical utilisation of confiscation laws. Complementing the pre-existing CARIN
practitioner network,” it requires Member States to designate Asset Recovery Offices (AROs)
to facilitate the tracing and identification of cross-border criminal assets, including by
exchanging information and best practices. Non-legislative measures at EU level include
implementation workshops in relation to the FDs, as well as ARO platform meetings which
aim, inter alia, to share information and promote best practice.

The existing EU legal framework is now described in detail with respect to the five-category
problem definition structure derived above. Whilst its stated purpose is to combat organised
crime, with the exception of the provisions on extended confiscation in FD 2005/212/JHA,
the EU legal framework is not limited to organised crime in particular.

3.5.1 Confiscation orders
Confiscation law is harmonised by FD 2005/212/JHA. Ordinary confiscation is required by
Article 2(1):

Each Member State shall take the necessary measures to enable it to confiscate, either wholly
or in part, instrumentalities and proceeds from criminal offences punishable by deprivation of
liberty for more than one year, or property the value of which corresponds to such proceeds.

Proceeds are defined in Article 1 as ‘any economic advantage from criminal offences’, but it is
not clear that this incorporates indirect proceeds achieved through reinvestment. Nor is it
clear, from the usage of the word ‘or’, that Article 2(1) demands a regime for value

4 C ARIN is an informal practitioner network. Membership of it is open to Member States and to states,
jurisdictions and third parties invited to the CARIN launch congress in 2004. Observer status is available to those
that cannot be members.
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confiscation, although even if it does not, Article 3 of FD 2001/500/JHA clearly does in cases
where ‘proceeds cannot be seized’. No attempt is made to prescribe a standard of proof
regarding the question of whether particular assets are proceeds. Nor are there compulsory
provisions on recovery from third parties.

Article 3 then sets out minimum requirements for extended confiscation, viz where an offence
is ‘committed within the framework of a criminal organisation’ and ‘covered by’ one of
several FDs dealing with specific criminal activities, then a Member State must provide for
confiscation of at least one of the following three categories of property:

(a) where a national court based on specific facts is fully convinced that the property in
question has been derived from criminal activities of the convicted person during a period
prior to conviction for the offence referred to in paragraph 1 which is deemed reasonable by
the court in the circumstances of the particular case, or, alternatively,

(b) where a national court based on specific facts is fully convinced that the property in
question has been derived from similar criminal activities of the convicted person during a
period prior to conviction for the offence referred to in paragraph 1 which is deemed
reasonable by the court in the circumstances of the particular case, or, alternatively,

(c) where it is established that the value of the property is disproportionate to the lawful
income of the convicted person and a national court based on specific facts is fully convinced
that the property in question has been derived from the criminal activity of that convicted
person.

This is a rather limited regime for extended confiscation, for several reasons.

First, it applies only to property of the defendant falling within one of the three categories
cited above. Thus, if a Member State implements only para. (b), then extended confiscation
will not be possible based on evidence of proceeds from dissimilar criminal activities, nor
evidence of assets disproportionate to lawful income, nor, indeed, evidence of participation in
a criminal organisation.

Second, the regime applies only to the following offences:

e counterfeiting the euro;

e money laundering;

e human trafficking;

e unauthorised entry etc.;

e  child sex/pornography; and
e drug trafficking.”

Third, the regime only applies to offences ‘committed within the framework of a criminal
organisation’ as defined by Article 1 of Joint Action 98/733/JHA, viz:

a structured association, established over a period of time, of more than two persons,

acting in concert with a view to committing offences which are punishable by

deprivation of liberty or a detention order of a maximum of at least four years.”

# This list is more limited than the lists of offences to which MR of freezing and confiscation orders applies (see

below).
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This definition carries several elements, the proof of which will detract from prosecutorial
resources for the vast majority of cases in which it is not part of the offence giving rise to
confiscation. Its effect, if transposed, is likely to be to discourage the utilisation in practice of
extended confiscation powers.

Fourth, there is no requirement for NCB confiscation.”’ This includes type 2 assets (i.e.
circumstances in which a conviction is unobtainable for non-evidentiary reasons).

Fifth, the regime does not extend to assets in the possession of third parties. Article 3(3)
provides only that Member States ‘may also consider’ measures to enable confiscation of
‘property acquired by the closest relations of the person concerned and property transferred to
a legal person in respect of which the person concerned — acting either alone or in
conjunction with his closest relations — has a controlling influence’.

3.5.2  Preservation
The existing EU legal framework does not impose any requirements upon Member States
regarding preservation of assets pending confiscation.

3.5.3  Enforcement

The EU legal framework contains two FDs for the MR of freezing and confiscation orders.
These exist in parallel to residual MLA procedures, which remain in common use for freezing
and confiscation orders, so it is useful to examine these first.

‘Mutual assistance in criminal matters’ is governed by the 1959 CoE Convention, to which
all EU Member States are party, and the supplementary 2000 EU Convention. Parties to the
1959 convention ‘undertake to afford each other ... the widest measure of mutual
assistance’.”> This non-specific commitment is weakened by most EU Member States
reserving the right to refuse requests in certain circumstances. A common basis for refusal is
the absence of ‘dual criminality’ (i.e. where the act in question is not criminal in both the
requesting and the executing state). All but three EU Member States assert the right to refuse,
on this basis, requests for search and/or seizure of property.”

Non-conviction-based orders lie outside the scope of these conventions, so it is necessary to
turn to their civil equivalent, namely the Brussels I Regulation, which lays down rules for
recognition and enforcement of civil and commercial judgments (European Union, 2000).
Although this regulation was apparently not written with quasi-criminal judgments in mind,
NCB orders are not amongst the types of orders explicitly excluded from the definition of

50 This instrument has been replaced by FD 2008/841/JHA, which narrows the definition slightly by adding that
the purpose of the offence be ‘to obtain, directly or indirectly, a financial or other material benefit’.

5! There is only Article 3(4), which provides that Member States ‘may use procedures other than criminal
procedures to deprive the perpetrator of the property in question’. Aside from being merely optional, this arguably
refers only to enforcement mechanisms rather than the question of what property is liable for confiscation, because
the ‘property in question’, according to Article 3(1), is ‘property belonging to a person convicted of an offence’. cf.
Greenberg ez al. (2009).

52 CoE 1959, Article 1(1).

5% Only Greece, Italy and Latvia do not make this reservation. In most cases the reservation takes the form of a
declaration lodged pursuant to Article 5(1), which specifically envisaged dual criminality as a basis for non-
recognition. The reservations of each Member State are listed at: http://conventions.coe.int.
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‘judgment’ as ‘any judgment given by a court or tribunal of a Member State, whatever the
judgment may be called’* Nevertheless, incoming orders need to be recognised via an
exequatur procedure, and this may raise difficulties where civil courts in the Member State of
enforcement simply lack jurisdiction to make an order of this type. It is also worth noting
that the Brussels I Regulation contains a ‘contrary to public policy’ basis for non-
recognition.”

Three further conventions dealing specifically with the confiscation and recovery of criminal
assets contain provisions on MLA. These are: the 1990 CoE Convention, the 2000 UN
(Palermo) Convention and the 2005 CoE Convention.

The 1990 CoE Convention, to which all EU Member States are party, sets out minimum
standards for MLA. In particular, Article 13 provides that parties, upon receipt of a request
for confiscation, shall either enforce it or ‘submit the request to its competent authorities for
the purpose of obtaining an order of confiscation and, if such order is granted, enforce it’.
Article 11 provides for ‘necessary provisional measures, such as freezing or seizing, to prevent
any dealing in, transfer or disposal’ of property that may become the subject of a confiscation
order. A clear gap in this regime, however, is that there is no obligation to take provisional
measures during the crucial early stages of an investigation, but only after the requesting party
has ‘instituted criminal proceedings or proceedings for the purpose of confiscation’.

The 2000 UN (Palermo) Convention and the 2005 CoE Convention, like the 1990 CoE
Convention, give parties a choice between enforcing an incoming confiscation order and
taking the necessary steps to obtain a domestic confiscation order.”® Both also require MLA
for freezing, in broader terms than the 1990 convention.”

The 1990 and 2005 CoE conventions are not limited to conviction-based confiscation orders.
Whilst neither convention purports to require parties to recognise NCB orders if doing so
would be incompatible with domestic judicial systems, both contain a basis for recognition.
Within the 1990 convention, NCB orders are subtly recognised by Article 11, which provides
for freezing in support of ‘criminal proceedings or proceedings for the purpose of
confiscation’.”® The 2005 convention, in force in 12 EU Member States, is clearer, stating in

Article 23(5):

The Parties shall cooperate to the widest extent possible under their domestic law with those
Parties which request the execution of measures equivalent to confiscation leading to the
deprivation of property, which are not criminal sanctions, in so far as such measures are

>4 Article 32.

> Article 34.

5 Palermo Convention Article 13(1); CoE 2005, Convention Article 23(1).
57 Palermo Convention Article 13(2); CoE 2005, Convention Article 21.

58 This acknowledgement of NCB confiscation proceedings is clearer in para. 43 of the Explanatory Report to CoE
1990, viz: ‘Any type of proceedings, independently of their relationship with criminal proceedings and of
applicable procedural rules, might qualify in so far as they may result in a confiscation order, provided that they
are carried out by judicial authorities and that they are criminal in nature, that is, that they concern
instrumentalities or proceeds. Such types of proceedings (which include, for instance, the so called “in rem
proceedings”) are ... referred to in the text of the Convention as “proceedings for the purpose of confiscation”.’
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ordered by a judicial authority of the requesting Party in relation to a criminal offence,
provided that it has been established that the property constitutes proceeds or other property
in the meaning of Article 5 of this Convention.”

All of these MLA instruments exist in parallel to the EU legislative framework for the MR of
freezing and confiscation orders, consisting of FDs 2003/577/JHA (freezing) and FD
2006/783/JHA (confiscation).”® MR offers two potential advantages to traditional MLA
mechanisms.

First, and recalling Section 3.4.3, it should offer a faster, more efficient means of cross-border
enforcement, because it involves direct contact between judicial authorities without
interposing central authorities. In this regard, both FDs prescribe protocols for the
transmission of orders to competent judicial authorities (i.e. those in the receiving Member
State with competence to execute foreign orders) under cover of standard forms.® Upon
receipt of a properly transmitted order, competent authorities are required to recognise it
‘without further formality’ and to ‘forthwith’ take the measures necessary for execution.®

The second potential advantage of MR is that it presents an opportunity to require
recognition that would be merely optional under traditional MLA. In this regard, the scope of
the EU legal framework is delimited in various ways. In general, delimitation is via the
concept of dual criminality, with reference to the type of offence and the penalties incurred.
Member States are required to afford MR for listed offences punishable by three or more
years’ deprivation of liberty, as well as where ‘the offence the acts for which the order was
issued constitute an offence under the laws of [the executing Member| State’. The listed
offences are:

e participation in a criminal organisation;

®  terrorism;

e trafficking in human beings;

e sexual exploitation of children and child pornography;

e illicit trafficking in narcotic drugs and psychotropic substances;

o illicit trafficking in weapons, munitions and explosives;

e  corruption;

e fraud, including that affecting the financial interests of the European Communities
within the meaning of the convention of 26 July 1995 on the protection of the
European Communities’ financial interests;

e laundering of the proceeds of crime;

%9 See also para. 165 of Explanatory Report to CoE 2005 and paras. 24-26 of the Venice Commission Interim
(2010).

6 The concept of a ‘freezing order’ as defined in Article 2 of FD 2003/577/JHA encompasses both ‘freezing’ and
‘seizure’ in the sense used in Section 3.4.2. The concept of a ‘confiscation order’ as defined in Article 2 of FD
2006/783/JHA is essentially the same as in Section 3.4.1.

61 FD 2003/577/JHA Article 4; FD 2006/783/JHA Article 4.
2 ED 2003/577/JHA Article 5; FD 2006/783/JHA Article 7. FD 2003/577/JHA explicitly states that freezing

orders are to be executed in the same way as for a freezing order made by an authority of the executing state; FD
2006/783/JHA does not contain an equivalent statement for confiscation orders.
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e counterfeiting currency, including of the euro;

e computer-related crime;

e environmental crime, including illicit trafficking in endangered animal species and in
endangered plant species and varieties;

e facilitation of unauthorised entry and residence;

e murder, grievous bodily injury;

e illicit trade in human organs and tissue;

¢ kidnapping, illegal restraint and hostage-taking;

e racism and xenophobia;

e organised or armed robbery;

o illicit trafficking in cultural goods, including antiques and works of art;

e swindling;

e racketeering and extortion;

e counterfeiting and piracy of products;

o forgery of administrative documents and trafficking therein;

e forgery of means of payment;

e illicit trafficking in hormonal substances and other growth promoters;

o illicit trafficking in nuclear or radioactive materials;

o trafficking in stolen vehicles;

e rape;

e arson;

e crimes within the jurisdiction of the International Criminal Court;

e unlawful seizure of aircraft/ships; and

e sabotage.”

Bases for non-recognition, non-enforcement and postponement are exhaustively set out in the
FDs. Some of these leave significant scope for interpretation. One might wonder, for
example, at what stage does execution of a foreign confiscation order become ‘impossible” due
to conflicting third-party rights?**

Delimitation is also contained in the definitions of ‘property’ within the two FDs. In FD
2003/577/JHA, property includes anything which is ‘the proceeds of an offence ... or
equivalent to either the full value or part of the value of such proceeds’. To this definition FD
2006/783/JHA adds anything ‘liable to confiscation resulting from the application in the
issuing State of any of the extended powers of confiscation specified in Article 3(1) and (2) of
Framework Decision 2005/212/JHA’. The reason for this difference appears to be that FD
2003/577/JHA predates harmonisation of extended confiscation under FD 2005/212/JHA.
In any event, it effectively limits MR of freezing orders to cases of ‘ordinary’ confiscation.

This is not to say that FD 2006/783/JHA is unproblematic. It does not apply to NCB
confiscation orders,” nor to extended confiscation orders falling outside the scope of Article

% FD 2003/577/JHA Article 3(2); FD 2006/783/JHA Article 6(1).
% D 2006/783/JHA, Article 8(2)(d).
% Article 8(2)(g).
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3(2) of FD 2005/212/JHA. In fact, its relationship to FD 2005/212/JHA is even more
tortuous, because — recalling that Article 3(2) of FD 2005/212/JHA gives Member States a
choice of three approaches to extended confiscation — there is a partial ground for non-
recognition where the executing Member State has not provided for the type of orders in
question, whereby that it ‘shall execute the confiscation order at least to the extent provided
for in similar domestic cases under national law’.%

Issues of scope also arise because FD 2006/783/JHA exists alongside FD 2005/214/JHA on
MR of ‘financial penalties’. Financial penalties are defined to include ‘the obligation to pay ...
compensation ... for the benefit of victims’ but only ‘where the victim may not be a civil party
to the proceedings and the court is acting in the exercise of its criminal jurisdiction’.*” This
definition goes on to exclude explicitly ‘orders for the confiscation of ... proceeds of crime’
(presumably any orders to which FD 2006/783/JHA applies) as well as any orders enforceable
under the Brussels I Regulation, thus avoiding any overlap between the various means of
enforcement.

The delineation in scope between FD 2006/783/JHA and FD 2005/214/JHA depends upon
the meaning of ‘confiscation’ within the latter (which predates the former). The difference
may be that confiscation orders are defined with reference to the proceeds generated by a
crime, whereas compensation orders are defined with reference to the loss suffered by the
victim. In practice, provided both instruments are available as between two Member States, it
is unlikely to matter whether an order falls within the scope of FD 2006/783/JHA or FD
2005/214/JHA (unless the executing Member State is reluctant to share the recovered assets,
for which see Section 3.5.5 on redistribution).®® However, the reference in FD
2005/214/JHA reminds us that not all orders for the recovery of criminal assets will fall
within either of these instruments. In particular, where a court exercises civil jurisdiction then
enforcement is no longer a matter of ‘judicial cooperation in criminal matters’ and we are in
the domain of the Brussels I Regulation. This is significant because Member-State judicial
authorities would no longer take the lead; enforcement would instead be at the initiative of
the victim.

3.5.4 Utilisation
The EU legal framework contains no provisions dealing directly with utilisation, although
some provisions may have an indirect effect.

3.5.5 Redistribution

The EU legal framework deals with redistribution only in cross-border cases, by providing in
Article 16 of FD 2006/783/JHA that recovered assets are to be shared 50/50 between the
issuing and enforcing Member States, unless they agree otherwise (except for sums below
€10,000, which need not be shared by the enforcing Member State). This guaranteed return
gives Member States an incentive to utilise FD 2006/783/JHA — at least when compared to

% Article 8(3).
7 Article 1(b)(ii).

6 Both instruments clearly contemplate orders made with victims in mind: see Article 13 of FD 2005/214/JHA
and clause 4 of the preamble to FD 2006/783/JHA. However, neither instrument contains a mechanism to
achieve restitution directly; as discussed in Section 3.5.5, recovered assets will in the first instance be split between
the issuing and executing Member States.
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the status quo ante in which there was no requirement for asset sharing. It also sets FD
2006/783/JHA apart from FD 2005/214/JHA on MR of financial penalties, which allows the
executing Member State to retain the entire penalty unless agreed otherwise.

Neither FD 2006/783/JHA nor FD 2005/214/JHA establishes mechanisms for recovered
assets to be returned to known victims, even where this is contemplated by the order being
enforced. The assumption — implicit in the former and explicit in Article 13 of the latter — is
that the two Member States will be able to agree on the return of assets to victims, probably
via the issuing Member. Seen in this light, a civil order enforceable under Brussels I, whilst it
requires more effort on the part of the victim, at least avoids the (hopefully unlikely)
possibility that the victim is denied restitution because the enforcing Member State decides to
retain some or all of the assets in question.

Member-State baselines

The following baselines — informed throughout by fieldwork and desk research at the
Member-State level — describe prevailing law and practice. Some utilisation trends and
legislative proposals are also noted, but it is generally fraught to attempt to predict how a
particular Member State’s law and practice will evolve into the future. Even where we gained
insight into aspects of the system which practitioners identify as deficient (as in Sweden), it is
not obvious that Member-State law-makers will address these deficiencies any time soon,
especially if there are attendant concerns about fundamental rights. It is therefore far less
speculative to examine baseline trends for the EU as a whole, which we do later in Section

6.1.

3.6.1 Confiscation orders

Key elements of Member-State confiscation regimes are tabulated in 0. Each confiscation
regime is listed individually (most Member States have more than one), and the following
characteristics described:

e relevant Member-State laws;

e type of regime (whether ordinary, extended, NCB);

e date of introduction;

e trigger event (whether certain types of crime, minimum value, etc.);

e extent (whether proceeds of other crimes recoverable);

e definition of proceeds (direct or indirect; gross or net);

e value confiscation;

e standard of proof (for the question of whether assets are proceeds);

e burden of proof (whether reversed or shared);

e procedure (including timing); and

e third-party confiscation.
There are numerous points to note when interpreting this table. The first is that not all of the
more controversial aspects of Member-State confiscation laws have survived constitutional

challenge. Some extended confiscation regimes are yet to be definitively upheld. In Slovakia,
where a NCB confiscation law was ruled unconstitutional in 2008, the legislature has recently
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introduced a similar law together with a constitutional amendment, but doubts remain.*’
Experts interviewed in Greece and Estonia expressed grave constitutional concerns and
considered it not unlikely (international pressure notwithstanding) that their countries’
extended confiscation regimes would eventually be ruled unconstitutional. This is not
unheard of: whilst many extended confiscation regimes have survived constitutional
challenge,” in 2003, following a decade of uncertainty and academic controversy, Germany’s
‘asset penalty’ was laid to rest by the Bundesverfassungsgericht.”

A related point is that in some Member States extended confiscation regimes are already
pressed against the limits of constitutionality. Evidence of this comes from court decisions, as
in Germany, where the Bundesverfassungsgericht upheld the extended confiscation regime in
73d of the Criminal Code,”* but also from the legislative process, as in Finland, where a
reversal of the burden of proof was removed from proposed extended confiscation laws by the
parliament’s constitutional committee. It is also important to note that constitutional limits
are not uniform throughout the EU. Although some concepts such as the presumption of
innocence and the right to property are found in many places, uniform interpretations should
not be expected. Furthermore, some constitutions contain more protections than others. The
Greek constitution protects many rights; the Romanian constitution deals explicitly with the
confiscation and recovery of criminal assets, by providing that ‘goods intended, used or
resulting from crimes or offences can be confiscated only in the conditions set out by the
law’,” and that ‘licit acquired assets cannot be confiscated. The licit character of the acquired
assets is presumed’.”*

Constitutionality aside, it is important to realise that some legal tools may be more necessary
in some Member States than in others (even if Member States faced identical organised-crime
threats, this would be the case owing to their having different legal systems). To take a
concrete example, NCB confiscation is most useful, in the language of Section 3.3, in
Member States where there are a smaller proportion of ‘type 1’ assets because criminal
convictions are more difficult to obtain. Variations in this regard could be due to different

% On 3 September 2008, the Slovakian Constitutional Court declared Law 335/2005 to be unconstitutional,
noting that it could become an arbitrary tool in the hands of public authorities. On 26 March 2010, the Slovakian
parliament passed Act 101/2010 in similar terms, together with Constitutional Act 100/2010, inserting into
Article 20 of the constitution a statement that the constitution does not protect illicit assets. For a discussion see
Stahovcova (2010) (as of access date).

7% e.g. the UK’s ‘criminal lifestyle’ provisions, Sweden’s Article 36(1b) and Germany’s Section 73(d).

"' Decision of the Bundesverfassungsgericht (Federal Constitutional Court) [2002]. The Court held that the ‘asset
penalty’ in StGB s43a, a flexible instrument that allowed for confiscation of all of the defendant’s assets, infringed
the principle of ‘clarity and definiteness” in Article 103(2) of the German constitution. For a discussion, see

Kilchling (2004).

72 Bundesverfassungsgericht (Federal Constitutional Court) [2004].
73 Article 44(9).

74 Article 44(8).
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police powers (i.e. because wider powers can be used to generate more evidence). Alternatively
they could be due to differing procedural rules — especially rules of evidence.”

Extended confiscation may also be less necessary where there is extended criminalisation. In
this regard, France has criminalised the ownership of unjustified assets of persons
‘maintaining habitual relationships’ with drug dealers/users, prostitutes, members of
organised criminal groups and even beggars,”® whilst Portugal has seriously debated the
criminalisation of owning unjustified assets. Furthermore, several Member States have
extended criminalisation by defining money laundering without reference to specific
predicate offences. A Spanish practitioner thus considered NCB confiscation unnecessary
because money laundering could be proved relatively easily with circumstantial evidence.
Powerful money-laundering laws are a favoured route to confiscation in Belgium and
Luxembourg. The UK also has powerful money-laundering laws to complement its other
confiscation tools.”

Extended criminalisation may also serve as an alternative to third-party confiscation, as
already noted in Section 3.4.1. This appears to be the preferred approach in Luxembourg
(where prosecutors favour money laundering) and France, where in addition to money-
laundering laws the unjustified asset laws introduced in the 2000s also proved a popular
route.

Mention must also be made of standards of proof. The baseline table describes these as ‘high’
(i.e. beyond reasonable doubt), ‘medium’ or ‘low’ (balance of probabilities), but the
underlying concepts will differ across Member States in ways which it is difficult to capture in
the absence of careful study. Thus in Sweden the standard of proof for extended confiscation
is ‘clearly more likely’ (‘medium’ for the purposes of the table) after an official government
report utvidgat forverkande m.m. (extended confiscation, etc.) concluded that it would be
practically impossible to demonstrate beyond reasonable doubt that assets not linked to a
specific crime are criminal. The Spanish Supreme Court, meanwhile, accepts that multiple
(more than one), closely related and non-contradictory indicios (indications) are
constitutionally sufficient evidence to prove, beyond reasonable doubt that assets have an
illicit origin; see Jorge (2007: fn. 9). In other Member States it is meaningless even to refer to
a standard of proof. Most notably, in France there is only the ‘intimate conviction’ of the
judge.”®

7> One academic expert compared the UK (where elaborate rules of evidence support the jury trial as the
cornerstone of criminal justice, making convictions more difficult to obtain) with Sweden (where benches of
professional and lay judges are relatively unconstrained by rules of evidence).

76 Penal Code, Articles 222-39-1, 225-6(3), 450-2-1 and 225-12-5(4); see also Article 321(6), which has a similar
function for guardians of children habitually committing property crimes.

77 PoCA permits reliance on circumstantial evidence without reference to a predicate offence, but the case of R v
Anwoir & Ors [2008] states that there must be something more than mere evidence that the defendant’s assets are
disproportionate to lawful sources of income. The Spanish Constitutional Court has reached a similar conclusion.

78 This is defined in Article 352 of the French Penal Code and often equated to the ‘beyond reasonable doubt’
standard known to common lawyers (Greenberg ez al., 2008: 58; Clermont and Sherwin, 2002), whilst the Civil
Code simply makes no mention of standard of proof and the issue is barely elaborated on in French jurisprudence
(Clermont and Sherwin, 2002).

46



RAND Europe Problem definition

3.6.2 Preservation

Key elements of Member-State freezing/seizure regimes are tabulated in 0. As with the
confiscation regimes discussed above, these are listed individually. The following
characteristics are described:

o relevant law;

e nature of measure (whether it extends to seizure);
o whether each step is discretionary or mandatory;
e the scope of application;

e precautionary measures; and

e management of assets.

Freezing was seen as critical by practitioners whom we interviewed; as was seizure for
moveable assets within a suspect’s possession. The threshold for freezing was also viewed as
critical: if the bar is set too high then assets may be gone by the time the necessary evidence
has been gathered. This is especially important for bank transactions. A key question is
whether authorities need to have in mind a specific offence. If so, it will be impossible to
freeze a transaction that is suspicious for being disproportionate to the account-holder’s lawful
sources of income, unless ‘self-laundering’ is criminalised, in which case any such transaction
suggests a money-laundering offence.”” One investigator noted that, but for preliminary
freezing of suspicious bank transactions, his unit would have been unable to pursue many
cases of ‘carousel’ fraud.

Appropriate asset management mechanisms were also seen as important. Where these are
lacking — as in, for example, Portugal and Bulgaria — assets are stored on an ad hoc basis and
often waste away. Appropriate powers of management and realisation are needed, preferably
vested in a way that permits best practice to develop.

3.6.3 Enforcement

Enforcement regimes differ throughout the EU, and this can impact upon asset-confiscation
work. Central professional enforcement agencies, such as those of Sweden and the
Netherlands, are likely to provide a more efficient service than the decentralised, court-
intensive (Napoleonic) processes of Spain, France and Italy. This is because procedures are
less complicated, and do not need to be undertaken separately for assets in different
localities.®

For cross-border cases, it is necessary to examine how the two alternative approaches discussed
in Section 3.4.3 — traditional MLA and the EU legal framework for MR — function in
practice. Where both options are available and practitioners face a choice, they will consider
which is more efficient (e.g. simpler and faster to use) and/or applicable to a wider range of
assets. Their perceptions of the relative merits of the two options become all-important
drivers of utilisation (in fact, problems of utilisation are so intertwined with problems of

7 Sweden is an example of a country where suspicious transactions are not able to be properly investigated. An
extant study, commissioned by the Swedish government, is examining inter alia the adequacy of existing money-
laundering laws.

8 These are our assumptions based on the fieldwork undertaken. We have not sought to explore them further in
circumstances where no options recommend themselves (see Section 5.1.3).
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enforcement that we consider these together). Given that practitioners are generally familiar
with traditional MLA procedures, the EU legal framework on MR will need to offer tangible
advantages in order to overcome inertia.

Our attempt to gather statistical data on utilisation rates for MR instruments proved fruitless.
Some practitioners were able to speak of known cases, but none was able to provide proper
statistics, let alone together with statistics on traditional MLA to enable utilisation rates to be
compared. Nor are statistics contained in literature, although a 2008 report by the European
Judicial Network (EJN), which described the EU legal framework on MR of freezing and
confiscation orders to be least used amongst all existing tools for judicial cooperation in
criminal matters, is telling.®’ The EJN went on to note a clear preference for the traditional
MILA procedures amongst practitioners. Our own fieldwork (albeit limited) revealed
practitioner opinion to be a little more balanced, possibly reflecting a trend in favour of
utilisation (which is to be expected, given that several Member States have implemented the
legal framework only recently). Nevertheless, some practitioners reported that the MR
instruments were rarely or never used. This is no doubt due in part to slow transposition by
Member States. The status quo is summarised in Table 3-2.

Table 3-2 Implementation of EU legal framework on mutual recognition

Framework Decision

M 2003/577/JHA 2006/783/JHA 2005/214/JHA

BE Yes No (draft bill) No

BG Yes Yes (25/02/2010) Yes (Feb 2010)
cz Yes Yes (01/01/2009) Yes (2007)

DK Yes (01/01/2005) Yes (01/01/2005) Yes (December 2004)
DE Yes (06/06/2008) Yes (October 2009) No

EE Yes Yes (2008) Yes

IE Yes (2008) No No

EL No (bill being drafted) No No

ES Yes Yes (April 2010) Yes (December 2008)
FR Yes Yes (2010) Yes (2007)

IT No No No

CYy Yes (June 2010) Yes (June 2010) Yes (2007)

LV Yes Yes (2009) Yes

LT Yes No Yes (December 2007)
LU No (draft bill) No (bill being drafted) Yes (2010)

HU Yes (2003) Yes (January 2009) Yes (2003)

MT Yes (2007) No Yes (2009)

NL Yes (01/08/2005) Yes (2009) Yes (2007)

AT Yes Yes Yes

PL Yes (02/08/2007) Yes (05/02/2009) Yes (2008)

PT Yes (July 2009) Yes (2009) Yes (2009)

81 Council of the EU, note 5684/09.
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RO Yes (November 2008) Yes (November 2008) Yes (2008)
Sl Yes (October 2007) Yes (2007) Yes (2007)
SK Yes (2005) No (progress anticipated) No
Fl Yes (2/08/2005) Yes (November 2008) Yes (2007)
SE Yes (2005) No (bill being drafted) No
UK No* No No

*Although it is sometimes written that the UK has implemented FD 2003/577/JHA, this concerns only evidence
and not proceeds of crime

It may be seen that, despite the expiration of the implementation periods, not all the Member
States have transposed the EU legal framework into domestic law. Some of these results are
not readily explicable: the UK and Italy have not transposed either FD even though, as
relatively frequent issuers of orders encompassing cross-border assets, they should stand to
gain. In any event, their failure to implement the EU legal framework also constrains
utilisation possibilities for other Member States which have done so. Specifically, a Member
State which has implemented FD 2003/577/JHA can use it with the other 22 Member States
(85%) which have done so. A Member State which has implemented FD 2006/783/JHA can
use it with 16 other Member States (62%) that have. It is also possible to calculate upper
limits on overall utilisation. In the case of FD 2003/577/JHA, implementation by 23 of 27
Member States equates to 253 out of a total of 351 possible pairs (72%). In the case of FD
2006/783/JHA, implementation by 17 of 27 Member States equates to just 136 pairs (less
than 40% of the total).®” Thus it may be seen that overall utilisation remains significantly
capped by the slow rate at which the EU legal framework has been implemented.

The quality of transposition may also be expected to affect the utility of MR and, thus, its
popularity and rate of utilisation. There have, in this regard, been some notable failures.
Several Member States have failed to transpose the terms ‘freezing’ and ‘confiscation’, which
are autonomous concepts of EU law, instead legislating with reference to domestic concepts.
Some have failed to implement the requirement that freezing orders be recognised within 24
hours.® Some have added grounds for refusal to lists that are intended to be exhaustive.*
Although not in contravention of any obligations, several Member States have limited the
scope of MR by making grounds of refusal mandatory rather than optional.** Yet it is by no
means obvious that these factors have played a significant role in practice. Instead,
practitioners with whom we spoke identified more fundamental aspects of the problem,
which reside in the legal framework itself rather than its implementation.

82 Mathematically, we examine combinations, viz: €23 =253 and C}7 = 136, whilst C27 = 351. Admittedly,
this rough heuristic is based on an even spread of potential utilisation amongst all pairs, and it ignores the size of
Member States in terms of population or confiscation orders made, but it should be noted that amongst the states
yet to implement both FDs are the UK and Italy, both large Member States and relatively prolific issuers of
confiscation orders.

8 e.g. Hungary and Poland.

8 The most worrying example is perhaps non-recognition on the basis of some conflict with domestic law, e.g. in
the case of Hungary.

% e.g. France, Slovakia.
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The most significant complaints came from Member States that rely either mostly (as in
Ireland) or significantly (as in the UK) on NCB confiscation. Such orders are excluded from
the EU legal framework on MR, yet here more than anywhere else MR would be
advantageous because it is not obvious that the Brussels I Regulation (discussed in Section
3.5.3) presents a viable alternative. Italy, which issues ‘preventative’ NCB orders under its
Law 575/65, has had these recognised by France. The UK, without relying on Brussels I, has
enjoyed a degree of success with France and Luxembourg, with the latter recently affording
MILA on the basis of the 1990 CoE Convention. Recognition in Spain has proved more
difficult, not because of in-principle opposition on the part of authorities, but because only
criminal courts can order freezing. Rather than trying to have an NCB order recognised, the
UK has thus far favoured a more practical approach — for example, by providing Spain with
the information necessary to allow it to obtain a criminal conviction and, hence, confiscation.
Most EU Member States, like Spain, do not recognise NCB orders — or at least have not done
so to date. In order to understand the current situation better, the recent Council
Conclusions on Confiscation and Asset Recovery call upon the European Commission and
the Member States to: ‘Consider, based on further studies, ways to acknowledge non-
conviction-based confiscation systems in those Member States which do not have such
systems in place, and in particular to examine, within the framework of MR, ways to enforce
non-conviction-based confiscation orders in those Member States.”®

Another aspect of the problem definition validated by our fieldwork is the different treatment
afforded orders depending on whether they are criminal or civil in nature. The former are
enforceable via FD 2006/783/JHA (MR of confiscation) or FD 2005/214/JHA (MR of
financial penalties), the latter via Brussels I. Our fieldwork confirms that the problems that
may arise are not merely hypothetical. In particular, practitioners from Spain and Finland
(both of which have implemented all of the relevant FDs) mentioned a recent fraud case in
which Spain froze assets pursuant to a request under FD 2003/577/JHA. Finnish courts
subsequently issued a compensation order in favour of many victims, only to discover that
this is unenforceable in Spain under either FD 2006/783/JHA or FD 2005/214/JHA.* This
is through no lack of will on the part of Spanish authorities, nor any failure of transposition.
Rather, it is because Finnish criminal courts (like their Swedish and Danish counterparts) can
exercise civil jurisdiction to order compensation at the request of the prosecutor. This
principle of ‘adhesion’, whereby a civil case is adhered to a criminal case, gives the victim a
claim against the criminal which is enforceable under the Brussels I Regulation and, therefore,
outside the scope of FD 2005/214/JHA. In this particular case there are many victims with
moderate claims who cannot reasonably be expected to deal with an exeguatur procedure in a
Spanish court in order to enforce the rights under Brussels I. The upshot is that criminal
assets remain unrecovered and victims remain uncompensated.

Most practitioners with whom we discussed cross-border cases focused on more general
issues. The majority acknowledged the aim of MR, and believed that it either was — or had
the potential to be — a faster process than traditional MLA. However, opinion was divided on

8 7769/3/10 Rev 3.

87 As at September 2010, this problem remained unresolved. It is unclear whether Spanish courts will permit the
assets to remain frozen indefinitely.
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the forms attached to the current instruments. Some practitioners are perturbed by the length
and complexity of these, whilst others consider the forms to be useable once one becomes
familiar with them. Similarly, some practitioners consider the form too imprecise (they were
unable to locate the relevant asset) whereas some others would prefer not to have to specify
assets at all (i.e. in cases of value confiscation). The one point on which practitioners agreed
was that it was inconvenient to fill out the freezing order form and then, in any event, prepare
a letter rogatory (i.e. a letter formally requesting MLA) for some other investigative action
taking place in parallel (e.g. search, transfer of evidence). Practitioners expressed a preference
for being able to combine related requests and explained that this was an important advantage
of traditional MLA vis-a-vis FD 2003/577/JHA.

Some practitioners opined that the existing MR instruments should be allowed to ‘settle’, so
that practice could begin to develop. Others suggested that the EU should intervene to speed
up this process by somehow suppressing the alternative MLA route. Some Member States
have, indeed, begun to do this at a local level. For example, Finland, a strong proponent of
the MR instruments, has refused incoming MLA requests from other Member States on the
basis that these instruments are available and should be used; one Swedish practitioner said
that this effectively forced him to become familiar with the instruments.

3.6.4 Utilisation

Having examined utilisation of MR instruments in the previous section, we focus now upon
utilisation of domestic confiscation and recovery tools such as freezing and seizure. Utilisation
rates are, however, inherently difficult to gauge. Defining ‘utilisation’ as the number of cases
in which confiscation is ordered divided by the total number of cases will inevitably produce
very low values, as there are many crimes that simply do not generate profit. More
sophisticated definitions are possible (e.g. based on subsets of crimes that tend to be
profitable) but it then becomes necessary to establish comparable data sets across Member
States. This task is already impaired by the need to account not only for assets confiscated in
favour of the state, but also those returned to identified victims.*® Similarly, there may be
circumstances in which it is expedient for a court to issue a fine rather than go through
confiscation, which may be a more time-consuming procedure. An alternative approach is to
rely upon the statements of practitioners whom we interviewed, but this raises its own
methodological challenges. Some practitioners openly discussed problems of utilisation, but
others appeared reluctant to do so. In these circumstances, our estimates of utilisation are
rough at best.

Before discussing Member States individually, certain oft-cited problems should be
mentioned. Many practitioners spoke of the difficulty in effecting organisational change
against considerable inertia. It is challenging to introduce financial investigation into police
forces staffed, generally, by officers who yearn to investigate and solve crimes. It is challenging
to motivate prosecutors to prepare confiscation applications against a backlog of pending
(often urgent) cases. It is challenging to persuade judges to apply (or even to remember to
apply) new laws in which they lack expertise. It is relatively easy to establish special agencies,
or to train special magistrates, to undertake the most complex or high-value cases; far more

8 The latter is far harder to measure because it will not be recorded as income to the state (except where victims
are able to recover from confiscation due or paid to the state); see Section 3.6.5.
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difficult to effect system change that normalises asset-confiscation work. The latter takes time
and also demands continuous informational efforts. Practitioners and judges (most of whom
never came across asset confiscation during their university studies and basic vocational
training) must be educated in the technical aspects of asset-confiscation work. Moreover, if
cultural change is to take place, the purpose and benefits of this work must be clearly
communicated throughout the criminal-justice system and, indeed, beyond.

We now comment on individual Member States where specific information permits an
assessment. Where it appears that barriers to utilisation exist at the investigative stage, we
mention these even though they fall outside the scope of the problem definition, so as not to
misrepresent the significance of those barriers which are of more immediate interest.

In Austria the government issued a decree on 11 September 2009 decrying the lack of
utilisation of asset-confiscation laws. For example, in Vienna confiscation is applied in only
13% of drug cases and just 1% of cases of property crime, whilst extended confiscation
provisions — on the books since 2002 — are almost never used.” It stressed the mandatory
nature of confiscation laws in all but exceptional circumstances, urging early financial
investigations especially for drugs, organised crime, economic crimes, and so on, both for
suspects and for their close associates — and not only to trace proceeds, but also to identify
other assets capable of satisfying a value confiscation order.

In Bulgaria confiscation is rarely practised by regular police and prosecutors, but the
Commission for Establishing Property Acquired from Illegal Activity (CEPAIA) brings
confiscation proceedings in civil courts upon evidence of disproportionate assets. CEPAIA
(previously known as CEPACA until the word ‘illegal’ was substituted for ‘criminal)
commenced operations in 2006 and rapidly built up a large pipeline of work, but it has so far
concluded only a few cases, with some of its first cases still not having resulted even in first-
instance decisions. This slow progress is owing to various factors, including the scope for legal
challenges to a novel confiscation regime, the opportunities for delay presented by Bulgarian
civil procedure and judicial corruption (cases are heard locally, and timetables are entirely a
matter of judicial discretion). There is, however, considerable momentum in favour of more
action, fuelled by public mood and a populist government. This has very recently culminated
in legislative changes which strengthened CEPAIA by, inter alia, introducing a genuinely
NCB procedure (previously, confiscation was not possible without a conviction in related
criminal proceedings). Detailed provisions on how to manage confiscated assets (including
through social reuse) may indicate that increased utilisation is anticipated by Bulgarian law-
makers.

The Czech Republic is not a heavy user of confiscation laws. Courts often issue financial
penalties under Section 67 of the penal code instead of ordering confiscation, which is more
complicated procedurally.

In France asset confiscation was not a focus until the early 2000s. This focus found reflection
in the introduction of extended criminalisation provisions” and the establishment in 2005 of

8 Erlass vom 11. September 2009 idiber die verstirkte Anwendungvermigensrechtlicher Anordnungen und praktische
Probleme ihrer Handhabung.

%0 See fn.76.
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the Platform for Identification of Criminal Assets (PIAC) to provide expert support to
investigators. Seizures have risen significantly in recent years, despite a persistent lack of
engagement from many prosecutors and investigating judges and a general lack of resources
available for early financial investigations. Yet the 2009 figure of €186m seized suggests lower
levels of utilisation than the UK (£154m recovered in 2009) and Germany (€281m
confiscated in 2009), suggesting scope for positive trends to continue.

In Germany federal statistics suggest that utilisation climbed throughout the 1990s for
organised crime, and has since been relatively stable at around 25-30% (cases with seizures /
number of investigations). One expert suggests that utilisation rates plateaued when the best
financial investigators were reassigned to FD 2008/841/JHA terrorist finance investigations.”’
Several practitioners opined that significant progress had been made over the last decade in
promoting asset confiscation for ordinary acquisitive crimes, but that work remained to be
done in this area.

In Greece barriers to utilisation have traditionally included an underdeveloped legal regime, a
shortage of financial investigators, inadequate tools for financial investigators (not even a
register of real estate) and weak mechanisms for management and disposal of assets. Recently,
however, Greece appears to be moving towards higher utilisation rates (one interviewee even
spoke of an emerging overzealous approach to freezing of the assets of potential suspects) due
to an upsurge of political will following two events: first, her inclusion in February 2010 in an
FATTF list of countries with deficient legal regimes prompted further strengthening of money-
laundering laws; and, second, her parlous financial situation following the global financial
crisis has put the spotlight on money laundering and tax evasion. Greece now has a new
system for managing confiscated assets and a determination to target illicit wealth through the
new anti-money-laundering laws. To that end, there are plans to upgrade the Greek Financial
Intelligence Unit (FIU) with powers to control the asset declarations of public servants and
investigate the discrepancies identified. There are also plans to set up a new department
within the Directorate General of Tax Audits, in order to investigate taxation records and
bring money-laundering proceedings against businesses and individuals. These investigations
will extend not only to the individuals concerned, but also to family members and close
business associates.

In Hungary statistics from 2007 show that there were 86,705 convictions (nearly half of
these for economic or property crimes) but just 598 forfeiture procedures. In its fifth-round
mutual evaluation, the European Council concludes that these statistics suggest utilisation
only where authorities happen upon cash and other tangible assets, rather than as a result of
financial investigations aimed at recovering criminal assets.

In Ireland most asset-confiscation work is done by the Criminal Assets Bureau (CAB), which
brings NCB proceedings under the Proceeds of Crime Act (1994 and 2005) and has a staff of
approximately 70. Its recovery statistics are skewed towards its taxation powers, but this is in
part because confiscated assets typically revert to the state only after seven years. It focuses on
serious and organised crime, but also increasingly on low- and medium-level offenders who
may present as poor role models within their communities, even though these cases often cost
more to bring than they return financially. Such cases are best handled at the local level, to

%! Kilchling (2004) and fieldwork.
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which end the CAB is in the process of training Divisional Assets Profilers, with a view to
increasing utilisation of ordinary confiscation rules. There is much still to be achieved in this

regard.

In Italy laws are systematically utilised to combat Mafia-type crime, and the legislature has
generally been responsive to feedback from practitioners aimed at making the overall system
more effective. This has recently included Law 125/2008, which permits NCB confiscation
from a dead suspect’s heirs — an amendment which appears to have paid dividends. Italy’s
relatively high utilisation rate is reflected in confiscation and disposal statistics, which are
likely to continue an upwards trend on the back of many high-value seizures in recent years.
Italy also utilises its social reuse options to significant effect, preventing Mafia assets from
being bought back at auction and sending a powerful message to victimised communities.
Recent changes aim to make disposal and reuse processes even more efficient.

In the Netherlands, where robust legislation (including extended confiscation for serious
crimes) has been on the books since 1993, utilisation rates have risen relatively recently, with
money-laundering law proving a useful investigative tool. Asset-confiscation work is
undertaken primarily by the Bureau Ontnemingswetgeving Openbaar Ministerie (BOOM), a
special unit within the prosecution service staffed by some 85 prosecutors, financial
investigators and others. In the last two years (as in Ireland) the authorities have focused not
only on big targets, but also on lower-level criminals who are visible role models within their
communities. The Netherlands, like the UK, is very much focused on increasing its
utilisation rate, and targets are set with this in mind.”> Success, in the form of asset-
confiscation work becoming generalised throughout the country, will require many more
financial investigators.

In Portugal ordinary confiscation is used mainly for drug cases and other organised-crime
cases, and judges are often reluctant to apply extended confiscation because it contains a
reverse burden of proof, which is viewed as draconian. Also, prosecutors often do not seek it
as no one has done the anterior work in the form of a financial investigation showing what
has been acquired/spent in the last five years, because such work is onerous in light of
available resources and tools. For similar reasons, the estates of family and other associated
third parties are rarely examined. In theory, compliance with Law 5/2002 on extended
confiscation is mandatory; in practice, prosecutors have a high degree of autonomy and
corrective mechanisms are weak.

In Romania, as in Bulgaria, ordinary confiscation is rarely undertaken in criminal
proceedings, but there is a special agency charged with bringing NCB confiscation
proceedings on the basis of assets being disproportionate to declared income. The National
Integrity Agency (ANI) was established by law in 2007 to, inter alia, bring proceedings
against politicians, senior bureaucrats and other powerful persons required by law to lodge
asset declarations, giving institutional backing to powers which had barely been utilised since
their introduction in 1996.” Although its powers were never especially great, ANI made some
initial progress before a decision of the Romanian Constitutional Court of 14 April 2010 and

92 In both countries, defence lawyers expressed concern about whether such targets distort incentives in favour of
profitable cases.

% Law 144/2007, Law 155/1996.
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an ensuing curtailment of its powers by the Romanian parliament, which drew criticism for
going beyond what was demanded by the limits of constitutionality.”® This criticism
prompted parliament to restore ANI’s powers partially (Ciocoiu, 2010), but these events
suggests that ANI does not enjoy strong support amongst the elites which it investigates. In
some cases, this lack of support may be born of genuine historical/constitutional concerns;
some critics argue that it is more a matter of self-interest.”

In Spain confiscation work relates mostly to organised crime, drug offences, corruption and
other serious crimes — as evidenced by the ongoing Operation Malaya in which €2.4b was
seized in the first phase of arrests. For ordinary crimes, however, confiscation is rarely
practised. A major barrier to normalisation is the opportunity cost to authorities: one
practitioner estimated that the cost of judge-managed investigations quadrupled, on average,
if a parallel financial investigation was opened. As a remedial measure, Law 10/2010
transposing the third EU money-laundering directive will establish a central financial registry
— allowing investigators to trace assets more efficiently — though with access subject to judicial
permission.

In Slovenia barriers to utilisation include a lack of capacity for completing financial
investigation during the period (48 hours) in which suspects may be held without charge, the
prospect of police or prosecution agencies having to pay compensation if assets decline in
value and procedures which are overly burdensome for prosecutors. There is a trend towards
addressing the first of these issues, and also towards increased efforts by the police.” Also
prosecutors have persevered with the non-conviction-based confiscation power in Article
498A of the zakon o kazenskem postopku (code of criminal procedure) and, despite restrictive
court rulings,” this has recently resulted in a confiscation order in excess of €1m.”

In Sweden, a recognised barrier to greater utilisation is the inability of authorities to freeze
assets unless a specific predicate offence is suspected, which means that the suspicious
transactions reported by financial institutions cannot be frozen even where the parties are
known to police. Sweden lags behind its neighbours in this regard, and the government have
recently commissioned a study examining the possibility of, inter alia, criminalising self-
laundering. This, according to police and prosecutors of the Ekobrottsmyndigheten (Swedish
Economic Crime Authority) and the Rikskriminalpolisen (Swedish National Criminal
Police), would allow a money-laundering investigation (and, thus, freezing) where assets

94 SEC (2010) 949.

% The historical context is the Soviet-era Law 18/1968, which reversed the burden of proof for ordinary people
who were subjected to secret hearings, given insufficient time to prove the legitimate origins of their assets, and
stripped of them. Against this background, a presumption of licit origin was included in the Romanian
constitution in 1991 (following amendments in 2003, the presumption is contained in Article 44, paras. 7 and 8).
This was debated heavily: some saw it as an essential bulwark against totalitarianism, others as symbolically
important, still others as hindering Romania’s ability to adopt potentially important tools for combating
corruption. See Jorge (2007).

% Moneyval fourth round, paras. 83 and 84.
7 See, e.g., Cases 763/2007 and 1352/2007 of the Higher Court of Ljubljana.

% Moneyval fourth round, para. 17.
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(including financial transactions) are suspicious for being disproportionate to a person’s
known lawful sources of income.

In the UK statistics show that confiscation outputs rose immediately following the
introduction of PoCA, in part because the cash seizure/forfeiture regime in Part 5 is fast
enough for outputs to register in the first year of operation. The UK now have over 2500
trained financial investigators (though not all of them do confiscation work full-time) and
financial investigation is routine for serious and organised crime. As in Germany, there
remains considerable scope to continue to expand efforts for ordinary acquisitive crimes. To
this end, strategies have included published targets (now discontinued) and an incentive
scheme. The UK situation is further discussed in Appendix G.

3.6.5 Redistribution

All Member States have some mechanisms in place for ensuring that victims can be
compensated, but these differ greatly in procedural terms, with some Member States offering
mechanisms as part of (or joined to) the criminal proceedings themselves, whilst others
require a separate civil claim. Some of these procedures essentially give the prosecutor a
second function on behalf of victims.” This may have interesting consequences. For example,
the Swedish or Estonian prosecutor attempting to strip a convicted criminal of an asset faces a
criminal standard of proof (regarding whether the asset is derived from crime), unless a victim
has come forwards, in which case the civil standard applies. In Poland and Slovakia
confiscation is impossible where there is the possibility of a victim claiming compensation.'®
This was also the case in Germany until 1 January 2007, but the law was amended to avoid
the situation whereby assets remained with the criminal because victims were not
forthcoming. Section 11le of Germany’s Criminal Procedural Code now integrates
compensation and confiscation into a process whereby confiscated property does not vest in
the state for several years, extending the time in which victims and third parties may claim an
interest. This new law is widely criticised amongst practitioners for being inscrutable and for
prolonging proceedings, but also for not being ‘insolvency proof’. Practitioners complain that
even an insolvency post-dating the confiscation order could see creditors (all-too often
associates of the defendant) take priority over the state. An alternative approach — as in
Sweden, Slovenia'®! and Denmark!® — is to allow victims who have not claimed in advance to
come forwards ex post and claim from funds which have already vested in the state. In
Bulgaria the Law of Divestment in Favour of the State of Property Acquired from Illegal
Activity excludes from the bankrupt estate any property frozen pending possible confiscation.

Once confiscated assets have vested in the state, procedures for their disposal and
redistribution vary markedly. Several states have social reuse programmes, the largest of which
is that established by Italy’s Law 109/96, pursuant to which all property acquired through
illegal activities should be granted to private organisations, cooperatives and municipal,

% In Finland this role has existed since 2002, and the prosecutor’s role on behalf of victims has become a
motivating force for asset-recovery work.

190 Polish Criminal Code Article 45; Slovak Criminal Code Article 55(8).
101 Criminal Code, Article 97.
102 Criminal Code, Article 77.
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provincial and regional administrations, who then should return the property to the
community by converting it to socially beneficial uses.'”® Thousands of assets worth some
€800m have has since passed through the scheme, with thousands more awaiting disposal
following final court orders. Only rarely is this converted into cash or administered for private
rental. More commonly, buildings are used as government offices, as classrooms, or as
emergency housing. Other assets are used to fund law-enforcement activities. The majority
(some €450m) of confiscated assets are administered by organisations and cooperatives for
community projects, many of which aim to establish clean economic activity on land
reclaimed from the Mafia. For example, confiscated lands in Sicily, Calabria, Campania,
Puglia and Lazio have been taken over by cooperatives of students for the production of oil,
wine, pasta, taralli, melons, legumes, preserves and other organic goods. Some of this produce
is labelled ‘from lands freed from the Mafia’.!*

Other countries with special funds for confiscated assets include France, Luxembourg,
Portugal, Spain and the UK, with Bulgaria having recently passed a law establishing one.
Many of these funds relate specifically to the proceeds of drug crime, which are disbursed for
drug-related law-enforcement and rehabilitation programmes. In Luxembourg the Law of 17
March 1992 established a fund for the fight against drug trafficking with a mission ‘to
promote the development, coordination and implementation of means to fight against drug
trafficking, against drugs and against all direct and indirect effects related to these illegal
practices’ (FATF, 2010b). In France assets confiscated following criminal investigations into
drugs-related crime are transferred to the Fonds de Concours (Drugs Help Fund) and
allocated 35% to the national police, 25% to the Gendarmerie, 20% to the Ministry of
Justice, 10% to Customs and 10% to the Ministry of Health (Matrix Insight, 2008: 120). In
Spain the Plan Nacional sobre drogas (National Plan on Drugs), established by Law 36/1995
and recently strengthened by Law 17/2003, manages all confiscated assets relating to drugs.
Some assets (typically real estate) are put to public use; others are liquidated, with the revenue
stream reinvested into drug-prevention and rehabilitation programmes. Furthermore, coming
into force in December 2010 is new Article 367 septies of the Code of Criminal Procedure,
whereby seized assets can (at the judge’s discretion) be assigned to an asset management office
(AMO), in which case, upon confiscation, they may be realised in favour of law-enforcement
agencies.

The Portuguese system sees assets split, inter alia, between the judicial system, a fund for the
victims of violent crime, funds for the rehabilitation of prisoners and drug addicts, and
general state revenue. Similarly, the UK uses confiscated proceeds of crime to fund (and
hence incentivise) the asset-recovery process itself. In England, Wales and Northern Ireland,
50% of the revenue stream is returned to law-enforcement agencies, prosecution agencies and
the courts (which incur expenses through the enforcement process), with the remaining 50%
remitted into the budget of the Home Office (FATF, 2007). In 2009 the UK also began a
Community Cashback programme which saw £4m allocated to fund 269 community

195 Consistenza, destinazione ed utilizzo dei beni sequestrati o confiscate Stato dei procedimenti di sequestro o confisca
(Report to parliament under Law 109/1996), April 2010, Italian Ministry of Justice. See also the website of
Libera, an umbrella network of organisations and associations interested in the fight against Mafia and organised
crime: www.libera.it.

194 heep:/fwww.libera.it/flex/cm/pages/ServeBLOB.php/L/IT/IDPagina/4141(as at September 2012).
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projects suggested by members of the public.'” In Bulgaria new Section II of Chapter 5 of the
Act on Forfeiture in Favour of the State of Assets Acquired through Illegal Activity provides
for recovered assets to be liquidated, with the revenue stream used to offset the cost of
managing frozen assets and other costs of enforcing the Act, after which surplus revenue is
directed to a social fund managed by the Minister for Labour and Social Policy and/or the
National Strategy for Encouraging Small and Medium Enterprises. Assets that it is not
possible to liquidate may be granted by the Minister of Finance for humanitarian purposes.

Whilst agency incentives may perversely distort incentive structures if not carefully designed,
social reuse funds raise problems of their own, regarding oversight and efficiency. In the
Italian context Law 109/96 has been amended more than once to ensure that confiscated
assets are allocated and managed efficiently, and the law itself provides for regular reports to
parliament by the Ministry of Justice. In the Spanish context, the performance of the Plan
Nacional sobre drogas has often been criticised as wasteful (Matrix Insight, 2008; FATFE,
2006a).

A different approach altogether is to establish rules for dealing with particular zypes of asset. In
Estonia the Decree of 30 July 2004 provides that historical artefacts revert to the Ministry of
Culture, computer systems revert to the local governments to be used by police officers,
counterfeit products can (with the permission of the brand owner) be given over to children’s
social institutions, and so on, with a residual rule that assets are realised in favour of general
state revenue.'® Other Member States have systems that allow for flexibility in extraordinary
circumstances. A recent example is the Irish Minister for Finance’s decision to hand over two
bullet-proof cars to the Garda Siochdna for police escort use, on the basis that they could not
safely be auctioned (O’Keeffe, 2010, as of 25 November).

Member States which have not established asset forfeiture funds may be divided into those
which have considered doing so in accordance with the FATF’s Recommendation 38, and
those which have not. The former category includes Poland (Moneyval, 2007) as well as
strongly federalist Germany, which prefers to leave the question of disposal to the Lander in
accordance with Section 60 of the ordinance on the Execution of Sentences
(Strafvollstreckungsordnung) (FATF, 2010a). Some Lander have legislated to use confiscated
assets for law enforcement or other purposes, whereas others have not done so. In Ireland
Sinn Fein has repeatedly raised for parliamentary debate the question of an asset forfeiture
fund in favour of victims of crime, but the majority remain unconvinced of the need to
hypothecate state revenue (FATF, 2009; Sinn Féin, 2010 — as of access date).'”” In Denmark,
meanwhile, there is a long tradition against hypothecation, making it unsurprising that the
legislature has decided against establishing any special fund (FATF, 2006b).

105 http://webarchive.nationalarchives.gov.uk/20100115015804/http://cashback.cjsonline.gov.uk/  (as  of
September 2012)

106 RT 12004, 61, 432.

197" Also, practitioners opined during fieldwork that it would be highly unusual to confiscate property with an
obvious social utility.
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CHAPTER 4. Obiectives for the EU

This chapter derives objectives for the EU based on the problem definition. However, in
order for the EU to have legitimate objectives in this field, its legal ‘right to act’ must first be
established in accordance with the Treaty of Lisbon.'”® The necessary checks are performed in
Section 4.1, leading to the conclusion that the EU does have the right to act. Section 4.2 then
defines objectives which, in accordance with the IAGs, take the form of general, specific and
operational objectives.'”

The EU’s right to act

As was noted in Section 2.3, the EU has already passed measures relating to the confiscation
and recovery of criminal assets. However, it does not automatically follow that the EU has the
power to take further action in this field. On the contrary, the EU’s right to act is limited in
several ways.

First, the EU is built on the principle of conferred powers, so measures adopted at EU level

must have a specific basis in the TEU and/or the TFEU.

Second, in areas of shared competence'"” with the Member States, these powers can only be
exercised according to the principles of subsidiarity and proportionality.

Third, powers must be exercised with respect for fundamental rights.'"" Each of these
restrictions upon the EU’s right to act, with the exception of the principle of proportionality,
are discussed below. The principle of proportionality is discussed later, in Chapter 1.

4.1.1 Conferral of competence

The Treaty of Lisbon has made it easier for the EU to legislate in the field of ‘judicial
cooperation in criminal matters’ (by removing the requirement for unanimity in the Council)
but, as quid pro quo, some competencies in this area have been rather narrowly redefined
(Ladenburger, 2008: 34). In practice, therefore, there is now less scope to circumvent the

108 See Section 5.2 of the IAGs.
109 See Chapter 6 of the IAGs.
119 Tn which the provisions on an area of freedom, security and justice fall. See Article 4 TFEU.

"1 See in particular the courts’ case law on general principles of law, charter on fundamental rights, Article 4 TEU,

Article 67(1) TFEU in the context of an AFS].

59



Asset confiscation impact assessment RAND Europe

express definition of powers contained in the TFEU. These powers, moreover, may well
prove to be more limited than those available prior to Lisbon.

Potentially relevant conferrals of power are discussed in detail in Appendix G, upon which
the present summary is based. It seeks to determine, first, whether a legal basis to support
action in the field of recovery and confiscation of assets may be found in the treaties (this
involves determining the exact scope of each provision deemed relevant to the subject matter);
and, second, what are the exact conditions for, and/or limits to, such action (these include,
but are not limited to, examining the formal legal requirements that each relevant provision
prescribes for the institutions to exercise their powers). Based on the foregoing problem
definition, three main issues arise, viz:

e can the EU legislate to harmonise confiscation/freezing powers;
e can the EU legislate for the MR of freezing and confiscation orders; and

e can the EU legislate for the rights of victims?
In the summary that follows, all references are to the TFEU.

Harmonisation of freezing and confiscation laws: Article 82(1), which is the opening
provision for Title V, Chapter 4, on ‘Judicial cooperation in criminal matters’, broadly
defines the powers of the EU in this area. It provides that cooperation shall include
approximation of laws ‘in the areas referred to in paragraph 2 and in Article 83’. The question
is whether this means that harmonisation can occur only by using either Article 82(2) or
Article 83, or whether this merely refers to the subject matter covered by these provisions (i.e.
specific aspects of criminal procedure and the definition of criminal offences and sanctions in
certain listed areas). If the second reading is endorsed, then harmonisation of confiscation
laws could also occur under Article 82(1)(d), which broadly allows for the adoption of
measures to facilitate cooperation between judicial or equivalent authorities of the Member
States in relation to proceedings in criminal matters. It would need to be established that
confiscation/freezing measures fulfil this function.

If harmonisation can only be achieved by means of Articles 82(2) and 83, the appropriate
legal basis, and the extent of the EU’s power to harmonise, will depend on the classification of
confiscation laws as either ‘sanctions’ or ‘procedural measures’. If confiscation and/or freezing
are criminal sanctions, then Article 83 would allow the adoption of common EU rules in
relation to listed ‘areas’ of crime with a cross-border dimension (there are currently ten areas,
including drug trafficking, money laundering and any ‘organised crime’) and also any area of
EU policy subject to harmonised standards. Confiscation orders are more likely than freezing
orders to be interpreted in this way, as the purpose of a freezing order is not to punish an
offender, but only to preserve an asset.''> Nevertheless, freezing orders are arguably integral to
the imposition of a sanction because they serve to guarantee confiscation orders.

112 There is authority for the proposition that confiscation is a ‘penalty’ (see, for instance, Phillips v UK [2001],
para. 51).
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If confiscation and/or freezing are instead procedural measures, then the relevant legal basis
is Article 82(2).!? There are two main issues here.

First, the proposed measures must be necessary to facilitate MR and police and judicial
cooperation in criminal matters having a cross-border dimension. The exact meaning of
‘cross-border dimension’ — and, hence, of how it limits the EU’s right to act — remains
unclear.

Second, Article 82(2) contains an exhaustive list of the aspects of criminal procedure that can
be harmonised, which list includes neither freezing nor confiscation. There is a general
provision on ‘the rights of victims of crime’, but this would cover only a limited part of the
subject matter. The Council, acting unanimously and with the consent of the European
Parliament, may extend the list of EU competences, so freezing and/or confiscation could be
added in the future.

Finally, as regards rules harmonising NCB confiscation, there are two possible courses of
action. The first would be to include these within a general EU confiscation instrument
adopted under one of the legal bases outlined above on the basis that although NCB
confiscation is a civil measure, it is still imposed in relation to conduct that is deemed to be
criminal in nature. (It may also be arguable that the objective and content of NCB regimes
broadly relate to criminal law and justice.) A second option is to use the EU’s harmonising
powers in the field of judicial cooperation in civil matters having cross-border implications. In
this regard, Article 81(1) refers to measures ‘for the approximation of the laws and regulations
of the Member States’, while under Article 81(2)(a), a measure must be necessary to facilitate
MR of judgments. Like the term ‘cross-border dimension’ in the criminal context, the exact
meaning of ‘cross-border implications’ — and, hence, of how it limits the EU’s right to act —
remains unclear.

Mutual recognition: The question of a legal basis for an instrument on MR of freezing and
confiscation orders is much less controversial. For conviction-based orders, it is Article 82(1);
the only uncertainty is whether the words ‘facilitate cooperation between judicial or equivalent
authorities [emphasis added]” can be used to provide for MR of precautionary freezing orders
or whether the provisions on police cooperation should be used instead. If necessary, MR of
NBC orders could be adopted under the civil cooperation provisions (i.e. Article 81).

Procedural safeguqrds: Finally, a legal basis for procedural rules concerning the rights of
suspects, defendants and victims in the context of confiscation proceedings may be found in
Article 82(2). It would have to be shown, however, that EU rules facilitate MR and/or
judicial and police cooperation in criminal matters having a cross-border dimension.

4.1.2 Fundamental rights

Fundamental rights have acquired a prominent place in the EU legal order. First developed as
general principles of law the observance of which it is the duty of the EU courts to ensure,
they are now referred to in numerous provisions of the treaties. Most importantly, following
the Treaty of Lisbon, the Charter of Fundamental Rights was made legally binding and

3 This provision confers power to enact minimum rules in certain areas of criminal procedure to ‘facilitate
mutual recognition of judgments and judicial decisions and police and judicial cooperation in criminal matters
having a cross-border dimension’.
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granted equal status to the treaties. It sets out a whole range of rights and freedoms that the
institutions and the Member States when acting within the scope of EU law must respect.
Thus compliance with fundamental rights is a condition for the legality of EU acts."'* Even
further, there is increasingly a view that it conditions the very existence of an EU power to
act. Any purported action to promote the confiscation and recovery of criminal assets must
therefore be assessed for its compatibility with fundamental rights. The principles applying in
this area are explored in Appendix A, which we now draw upon to discuss those issues that
may apply to an EU legal framework on freezing and confiscation.

Confiscation: Ordinary conviction-based confiscation is generally perceived to be a
legitimate restriction to the right to property, if coupled with procedural guarantees to secure
the rights of individuals affected. The provision of adequate remedies is moreover specifically
required by Article 47 of the Charter. In principle, however, conviction-based confiscation
will raise fundamental-rights issues only in extreme case

NCB and extended confiscation regimes are more controversial. Given that they enable
interferences with the right to property without the said property being linked to a specific
criminal conviction, stronger arguments must be put forwards to demonstrate that these are
legitimate and proportionate restrictions to fundamental rights. More particularly, since these
regimes do not pursue solely a punitive objective, they have to be justified on broader
grounds. Any EU law on these matters will have to reflect duly on this and carefully phrase
the purpose of the legislation.

With regard to Article 6 ECHR, NCB confiscation regimes have consistently been held to be
civil in nature (see, e.g., Walsh v United Kingdom [20006]), and the European Court has also
refused to qualify extended confiscation as a ‘criminal charge’.'” However, while this means
that the full guarantees of Article 6(2) and (3) do not apply, Article 6(1) has nonetheless been
held to encompass the right to be presumed innocent."® Since these regimes do not relate to
assets for which a criminal conviction has been obtained, they do raise issues with regard to
the presumption of innocence. This issue arises where criminal proceedings have been
terminated and, even more strongly, where the relevant assets are said to be proceeds of a
crime for which the person affected has been acquitted.

As regards reversals of the burden of proof concerning the legitimacy of assets, these have
survived the scrutiny of the European Court, as long as they were applied fairly in the
particular case, with adequate safeguards in place to allow the person affected to challenge the
presumption.

Freezing: There is an inherent tension in the necessity for, and application of, freezing orders.
On the one hand, they have far-reaching consequences for individuals despite criminal
liability having yet to be established. There is thus an issue regarding the justifications for
such restrictive measures. On the other hand, they are necessary to ensure the subsequent
application of confiscation orders, and have been upheld on this basis.'"” An added difficulty

4 Opinion 2/94, para. 34

5 Phillips v UK [2001].

116 Phillips.

7 See, e.g., Raimondo v Italy [1994].
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is that freezing orders often justify departures from traditional principles of due process.
Many states use techniques such as ex parte or in camera proceedings to ensure that the person
affected is not able to defeat the purpose of the order through prior knowledge of it. The
procedural guarantees which normally serve to justify restrictions on substantive rights are
lowered. It thus becomes even more pressing to have adequate mechanisms in place for
individuals to challenge the imposition of such orders. Some guidance regarding the approach
that the EU courts may take on this point may be found in their case law on administrative
freezing decisions adopted against terrorist suspects.

4.1.3 Subsidiarity

The establishment of an area of freedom, security and justice is expressly listed in Article
4(2)(j) TFEU as an area of shared competences between the EU and its Member States. As a
consequence, beyond the need to establish the exiszence of an EU power to act in a given field,
one must consider whether such power/competence should be exercised, with due regard to

the principle of subsidiarity.

Under Article 5(3) TEU, the EU shall act only if the proposed action cannot be sufficiently
achieved by the Member States ‘but can rather, by reason of the scale or effects of the
proposed action, be better achieved at the level of the Union’. The core test of subsidiarity is
seen as a test of comparative efficiency: are there more advantages in taking action at EU level
or at Member-State level?''® Moreover, in the field of judicial cooperation in criminal matters,
national parliaments now must, pursuant to Article 69 TFEU, ensure that any proposal or
legislative initiative complies with the principle of subsidiarity, making it even more
important for proposed measures to demonstrate that the principle is respected. However,
compliance with subsidiarity is hard to assess (indeed, it is widely regarded as a political — as
opposed to legal — concept). Protocol No. 2 on the application on the principles of
subsidiarity and proportionality provides some guidance.'”” The criteria to apply in the
context of the efficiency test thus include an appraisal of:

e the financial impact;

e in the case of a directive, its implications for the rule to be put in place by Member
States, including regional legislation; and

e the added value of EU action, which must be supported by qualitative and
sometimes quantitative indicators.

Section 3.1.1 explained how pursuing assets is increasingly recognised as necessary to combat
organised crime. Organised crime is very often transnational in nature and thus needs to be
tackled on a common basis; this is all the more true in the EU, where the abolition of internal
frontiers makes it far easier to commit cross-border crimes. These two propositions, in
combination, justify pan-European action to target the assets of organised criminal groups.
This is supported by the proliferation of both international law and EU instruments in this
area.

18 Craig and De Burca (1992).

"9 Particularly Articles 2 and 5 Protocol No. 2 on the application of the principles of subsidiarity and
proportionality.
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A more difficult question is whether, in order to be an effective tool in the fight against
organised crime, common confiscation laws need only to relate to crimes of a cross-border
nature, or whether it is advantageous for them to extend to all criminal activity from which
organised criminal groups might derive revenue.'” There are strong logical arguments for an
expansive view — for example, (a) that depriving organised criminal groups of assets is a useful
tool regardless of exactly what type of crime each asset is derived from; (b) the tools needed
are the same in either case; and (c) assets themselves can cross borders regardless of the nature
of the crimes from which they derive. Notably, the current EU-harmonised rules on ordinary
confiscation extend to all offences punishable by one year’s imprisonment, and not merely to
crimes having cross-border implications.'*!

Objectives

Objectives are the link between the problem definition and policy options. Clear objectives
based on the problem definition allow for targeted policy options. This takes place at three
levels: general objectives, specific objectives and operational objectives. General objectives are
high-level treaty-based goals which help to achieve the AES]. In the present context, these
follow from the main problems identified in Section 3.2, viz:

e recovery of all criminal assets located within the EU; and
e disposal/redistribution of these assets to maximum effect.

These general objectives can be achieved through five specific objectives, each dealing with
one of the five causes identified in Section 3.3, viz: confiscation, preservation, enforcement,
utilisation and disposal/redistribution. Under each specific objective sit operational objectives,
addressing aspects of the problem for which baseline scenarios reveal deficiencies at Member-
State level which may warrant EU-level intervention. We acknowledge here the imperative to
respect fundamental rights, but we do not establish this as an objective in its own right as it is
more appropriately considered ‘horizontally’ across all objectives.'** The specific objectives,
together with operational objectives, are as follows:

A. Eliminating deficiencies in Member-State confiscation laws: The aim is to ensure,
through harmonisation, that confiscation orders are available for all criminal assets
the confiscation of which accords with fundamental rights of interested parties.
Operational objectives are to ensure that Member States:

1. provide for confiscation orders for type 1 criminal assets;
2. provide for confiscation orders for type 2 criminal assets;
3. provide for confiscation orders for type 3 criminal assets; and
4. provide for confiscation orders for assets held by third parties.

120 This question only really arises if the EU’s conferral of power extends beyond cross-border crimes: see Section
4.1.1.

121 FD 2005/212/JHA.

122 This horizontal treatment aims to ensure that the EU legal framework on the confiscation and recovery of
criminal assets does not disproportionately affect fundamental rights. It does not aim to espouse measures with
wider application.

64



RAND Europe Objectives for the EU

B. Eliminating deficiencies in Member-State preservation laws: The aim is to ensure
that criminal assets can be effectively frozen or seized wherever this accords with the
fundamental rights of interested parties. Operational objectives are to ensure that
Member States:

1. provide for freezing/seizure orders for assets liable to confiscation;

2. have effective mechanisms to preserve assets pending enforcement of
freezing/seizure orders; and

3. have effective systems for managing frozen/seized assets.

C. Eliminating deficiencies in Member-State enforcement laws: The aim is to ensure
that freezing/seizure and confiscation orders can be enforced wherever this accords
with the fundamental rights of interested parties. However, it is not appropriate to
address all aspects of the problem within the EU legal framework on confiscation and
recovery of criminal assets. In particular, baseline scenarios revealed concerns that
decentralised enforcement mechanisms in some Member States were inefficient and
liable to corruption, but the issues involved are not unique to asset confiscation and
would require far-reaching procedural reforms.'” Cross-border enforcement, on the
other hand, falls squarely within the scope of this study and is also an area in which
baseline scenarios reveal deficiencies. The operational objectives, which focus
deliberately on MR (as the EU’s preferred approach to MLA), are to ensure that
Member States must:

1. recognise and enforce freezing/seizure orders from other Member States; and
2. recognise and enforce confiscation orders from other Member States.

D. Raising utilisation rates in Member States: In theory, utilisation rates are
measurable at each stage of the attrition process, but the paucity of statistics
maintained by most Member States makes measurement impossible. It follows that it
is not possible to formulate objectives as quantitative targets at either Member-State
or EU level. This does not, however, mean that higher utilisation rates should not be
an objective. On the contrary, the vast gaps between estimates of organised criminal
turnover and amounts finally recovered (which are known for several Member States)
are evidence of high overall attrition rates. The evidence available (especially
practitioner opinion) suggests that problems of utilisation involve a lack of focus on
freezing and confiscation (and an associated bias towards the traditional law-
enforcement functions of arrest and prosecution) as well as a slow uptake of existing
MR tools. It does not suggest that Member States fail to utilise available asset
management tools.'** Operational objectives are thus for Member States continually
to increase utilisation of:

1. freezing powers;

125 Such a system is inefficient if orders need to be enforced in multiple jurisdictions, and liable to corruption if
organised criminals are able to bribe or intimidate a relatively small number of local magistrates and other officials.

124 It should be noted that many interviewees are not involved in the practical aspects of asset management, and
therefore were only able to comment on the tools available in theory. There is, however, no reason to expect
underutilisation of this sort; as a matter of logic, it would be counter-intuitive for Member-State authorities to fail
to take economical steps to preserve the value of assets under management. This is so first because negligence
renders Member States liable to remedies at the hands of interested parties (see the baselines in this regard), and
second because the assets concerned will often revert to the state.
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2. confiscation powers; and
3. MR instruments.

E. Disposal and redistribution mechanisms that maximise social utility: Once assets
are recovered, the aim (as with the general objectives) is to apply them in ways that
benefit victims and raise confidence in the justice systems of Member States.
Baselines reveal that Member States have various mechanisms for restitution in the
case of known victims of acquisitive crime (i.e. those who have been directly deprived
of assets), but that such mechanisms are less common in the case of deprived
communities and subgroups. Another aspect of the problem is the need to apportion
assets between Member States in cross-border cases. This is already dealt with in the
existing EU legal framework in the form of a default 50/50 split which can be
derogated from by agreement.'” Although it is theoretically possible that this system
could work against the interests of victims, there is no evidence that this occurs in
practice. In general, the data-gathering exercise did not reveal comprehensive systems
for disposal and redistribution so as to maximise social utility. Recognising that social
problems will vary across Member States, operational objectives are to ensure that
Member States have effective mechanisms — where necessary — to:

1. compensate dispersed victims;

2. prevent criminals from reacquiring confiscated assets;
3. raise public awareness; and

4. fill economic voids.

125 Article 16 of FD 2006/783/JTHA.
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CHAPTER 5. Policy options

This chapter derives policy options based on the operational objectives set out in the previous
chapter. As discussed in Section 2.3.1, the complexity and heterogeneity of the problem
demands a two-stage process. First, in Section 5.1, we derive 21 EU-level actions targeting
particular operational objectives. Then, in Section 5.2, we group these into policy options for
analysis, viz: a ‘do nothing’ option, a non-legislative option, a ‘minimal’ legislative in which
existing framework decisions are amended and two ‘maximal’ legislative options which would
go beyond the aims of the existing legal framework — one with and one without EU-level
action on MR.

EU-level actions

The 21 EU-level actions are now introduced and described, grouped by the specific objectives
to which they relate. In order to allow these descriptions to focus on matters of substance, we
preface them with some general comments regarding common issues of scope. In general, a
wide scope of application (in terms of the crimes to which the actions apply) seems desirable,
for two reasons.

First, given that the definition of organised crime as operationalised in Member States is
problematic, it is important that the policy options are elastic in their effect beyond what may
be formally defined as organised crime by the EU.

Second, even though the problem definition here is centred on ‘organised’ crime, asset
confiscation also has utility in combating ‘ordinary’ crime and an expansive scope is in this
sense legitimate.

Against these arguments, the principle of proportionality may warrant more draconian
measures to be limited in scope to organised-crime types, or even just a serious subset of
these. Moreover, even where this is not the case, the Treaty of Lisbon may impose
constraints.

5.1.1 Confiscation

The existing legal framework in FD 2005/212/JHA contains obligations regarding extended
confiscation and value confiscation (relating to operational objectives Al and A3) yet to be
fully implemented by Member States.

1. Promoting implementation of existing confiscation obligations: Although the
trends towards compliance are clearly positive, the European Commission could help
to ensure ongoing progress via continued implementation/expert workshops in which
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practitioners and experts could share best practice and learn from each others’
experiences.

Even if FD 2005/212/JHA were fully implemented, it does not address several aspects of the
problem definition, giving rise to further policy options of a legislative nature. We begin with
operational objective Al (recovery of type 1 criminal assets — i.e. those amenable to ‘ordinary’
confiscation):

2. Confiscation of all valuable benefits, including indirect proceeds: Baselines reveal
that Member States currently employ varying definitions of criminal ‘proceeds’, a
term that is currently undefined within the EU legal framework. These definitions
could be harmonised to ensure the recovery of ‘indirect’ proceeds resulting from the
appreciation in value, or profitable reinvestment, of direct proceeds. Harmonisation
could also ensure that any valuable benefit (e.g. including the value of liabilities
avoided) is liable to confiscation.

3. Civil standard of proof regarding whether an asset is ‘criminal’: Baselines reveal
that the majority of Member States employ a high (full criminal) standard of proof
regarding whether particular assets are proceeds.'” This could be harmonised to a
lower ‘balance of probabilities’ standard, to make it more difficult for convicted
criminals to retain type 1 assets.

4. Separate confiscation proceedings: Baselines reveal that in many Member States the
opportunity to confiscate criminal assets ends when criminal proceedings are
finalised. This encourages criminals to try to conceal assets for the duration of the
criminal proceedings. It may also cause authorities to rush financial investigations in
order to conform to timetables imposed by criminal procedure. These limitations
could be ameliorated by harmonising to ensure that separate confiscation proceedings
can be brought at a later date.

Turning to operational objectives A2 and A3, the existing EU legal framework contains no
mandatory provision for the confiscation of type 2 assets (those not amenable to ordinary
confiscation because criminal proceedings are not allowed to be brought despite sufficient
evidence), whilst type 3 assets (those which are believed to be criminal even though there is
insufficient evidence to obtain the criminal conviction that would bring them within the
scope of ordinary confiscation) are covered — in a limited and complicated way — by Article
3(2) of FD 2005/212/JHA. Options for reforming the EU legal framework include the
following:

5. Strengthening extended confiscation: Basclines show that Member States have
enacted many different types of extended confiscation regimes, taking different
approaches to ensuring respect for fundamental rights.'”” As a consequence, it is
difficult to design ways of strengthening extended confiscation that target only those

126 In some Member States the standard of proof may vary; e.g. in Sweden the criminal standard prevails unless a
victim has laid claim to the asset in question, in which case a balance of probabilities standard prevails (with the
prosecutor essentially seeking compensation for the victim rather than confiscation in favour of the state).

127 e.g. Limiting the categories of crime which may trigger extended confiscation, limiting the categories of assets
to which it applies, limited its temporal scope, requiring a pattern of criminal behaviour, or imposing criminal
procedural safeguards (e.g. standard of proof, rules of evidence) upon the state.
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states with more limited regimes. Failure to do so could very easily disturb the
delicate balance struck by Member-State legislatures, even to the point of
unconstitutionality.'”® Looking at baseline scenarios, it may nevertheless be possible
to simplify and strengthen the existing EU legal framework by providing for
extended confiscation at least where a court is absolutely convinced (including as a
result of circumstantial evidence) that a person convicted of a serious offence is in
possession of assets derived from other criminal activities. The attendant definition of
‘serious offence’ could be linked to Article 83(1) of the TFEU.
Non-conviction-based confiscation in limited circumstances: In some Member
States it is impossible to confiscate criminal assets where a conviction cannot be
obtained because the suspect has died, fled the jurisdiction, is unable to stand trial,
has immunity from prosecution, and so on. This option would harmonise laws by
making ordinary confiscation possible in such circumstances.

Finally, the problem definition reveals scope for action in relation to operational objective A4

on confiscation from third parties, which is an entirely optional aspect of the existing EU
legal framework within Section 3(3) of FD 2005/212/JHA.

7.

5.1.2

Third-party confiscation: Baselines show that some confiscation regimes do not
apply to assets which have been passed on to third parties. Others do, but require
proof of mala fides even where the third party is a relative or close associate who has
received far less than market value. Typically, a criminal evidentiary standard
prevails, but in practice this is far harder to satisfy in some Member States than in
others. Laws could be harmonised by requiring third-party confiscation to be
available for assets which a reasonable person in the position of the third party would
suspect to be derived from crime, or for assets received for significantly less than
market value. This would be presumed (i.e. reverse burden of proof) where the third
party is a spouse, blood relative, heir or other close associate of the convicted person,
and also for companies linked to the perpetrator.

Preservation

Preservation of criminal assets pending confiscation is an important aspect of the problem

definition. The following relates to operational objective B1:

8.

Universal freezing/seizure: Baselines reveal that all confiscation regimes are
supported by freezing/seizure powers, but that, in a minority of cases, these do not
apply to all assets liable to confiscation (e.g. because they do not extend to assets in
the possession of third parties, or to assets representing equivalent value).
Harmonised minimum standards for freezing/seizure could ensure that it is possible
to preserve any assets over which a confiscation order may be sought.'”
Harmonisation would also tend to ease the MR of freezing orders.

128 See especially the situation in Germany, discussed above in fn.72, which makes it almost certain, e.g., that the

Bundesverfassungsgericht would reject a law seeking to apply a civil standard of proof to extended confiscation

proceedings, or to reverse the burden of proof. Incidentally, the latter would directly contradict Article 44 of the

Romanian constitution.

129 This could be achieved without harmonising freezing/seizure procedures themselves, a move that would require

more careful consideration, as these differ considerably throughout the EU, including as regards their fundamental

relationship to confiscation.
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For operational objective B2 — aimed at preserving assets during and prior to application for a
freezing/seizure order — any EU-level action must take account of the different approaches
already employed throughout the EU. The general approaches are twofold: judicial
procedures which ensure that the defendant does not become aware that an order is being
sought (e.g. hearings ex parte and in camera, or decision ‘on the papers’ based on written
evidence provided to a judge) and/or providing for preliminary freezing on the authorisation
of a prosecutor or investigator. Baseline scenarios are difficult to assess because there is overlap
with other areas beyond the scope of this study (e.g. police powers to seize evidence, and
special anti-money-laundering provisions for freezing suspicious bank transactions).'”’
Moreover, it is difficult to design specific yet simple policy actions in circumstances where

1 or have different priorities.'**

Member States have gone down different procedural paths,
To avoid unnecessary interference in criminal-justice procedural matters, a less specific

approach recommends itself.

9. Mechanisms for safeguard freezing: Without specifying specific approaches,
Member States could be required to have in place appropriate mechanisms to ensure
that assets in danger of being hidden or transferred out of the jurisdiction are able to
be immediately frozen/seized. This would include, in appropriate circumstances, the
ability to freeze/seize prior to seeking a court order, in which case, as a minimum
procedural safeguard, persons affected would be immediately entitled to challenge the
basis of this freezing/seizure.

Finally, operational objective B3 concerns the imperative to preserve the value of frozen
assets. Baselines show that in many Member States assets are managed ad hoc by agents (court
officials, prosecutors and police) involved in the criminal proceedings. In some cases, they
lack even basic powers to realise seized assets which are liable to decline in value (even where
requested to do so by the affected person):

10. Powers to realise frozen assets: Harmonisation could ensure that, regardless of how
frozen assets are managed, there are powers to realise them at least where they are
liable to decline in value or uneconomical to maintain.

11. Designating AMOs: Further harmonisation could require all Member States to
entrust the management of frozen assets to AMOs at a national or regional level. This

could increase efficiency and promote best practice.

130 As discussed at the 2010 CARIN plenary, most but not all Member States provide for temporary freezing of
suspicious transactions reported by financial institutions pursuant to anti-money-laundering obligations. The
circumstances vary widely.

131 In particular, if preliminary freezing is always an option, then there is no need for ex parte applications. This is
the approach taken by Portugal’s code of criminal procedure (which was also amended in 2007 to abolish judicial
secrecy). On the other hand, if preliminary freezing is available only in circumstances where there is insufficient
time to seek a court order, there remains an argument for judicial secrecy in the first instance.

32 E.g. in Romania, where there is preliminary freezing on the authority of prosecutors but not police, one
Romanian expert argued that this limitation is appropriate to guard against the possibility of abuse by corrupt
police officers (another expert argued the opposite — i.e. that it is an important tool missing from Romanian
confiscation legislation).
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5.1.3 Enforcement
Operational objectives C1 and C2 aim to ensure MR of, respectively, freezing/seizure orders
and compensation orders.

12. Promoting implementation of existing MR obligations: Baselines reveal that some
Member States are yet to implement fully existing MR obligations under FDs
2003/577/JHA  (freezing orders), 2006/783/JHA (confiscation orders) and
2005/214/JHA (financial penalties, including compensation orders that may
encompass proceeds of crime). As with FD 2005/212/JHA, the trends towards
compliance are positive. The European Commission could help to ensure ongoing
progress via continued implementation / expert workshops. Similarly, the European
Commission could continue to support initiatives such as the extant Moneyval
survey aimed at understanding perceived barriers to the mutual recognition of NCB
confiscation orders.

13. MR of all types of order: The existing framework decisions are limited in scope.
Extended confiscation is not supported by FD 2003/577/JHA, whilst FD
2006/783/JHA supports extended confiscation in a limited way, through a tortuous
relationship with FD 2005/212/JHA. Neither requires MR of NCB orders. These
limitations handicap the ability of Member States to combat organised crime by
strengthening extended confiscation, or introducing NCB confiscation. This is
especially true for NCB confiscation because the alternative MLA route is relatively
weak. The European Commission could remove these limitations, allowing orders to
circulate better around the EU. This would also make the existing EU legal
framework more coherent.

14. MR of compensation orders: The existing EU legal framework involves a confusing
delineation between two similar instruments, viz: FD 2006/783/JHA (MR of
confiscation orders) and FD 2005/214/JHA (MR of financial penalties, including
compensation orders). This dichotomy between confiscation and compensation
seems unnecessary given that the recovery mechanisms employed are very similar.
Moreover, civil compensation orders (such as those made in Finland, Sweden and
Denmark pursuant to the principle of ‘adhesion’) fall outside the scope of these
instruments and must instead be enforced under the Brussels I Regulation. This
creates practical barriers to enforcement of exactly the type that MR secks to avoid. A
perverse consequence may be that criminal assets become less likely to be recovered if
a victim steps forwards. The EU could resolve this issue — and simplify the existing
EU legal framework — by consolidating FD 2006/783/JHA and 2005/214/JHA and
extending their scope to include all compensation orders made in the context of
criminal proceedings.

5.1.4 Utilisation

Regarding specific objective D, the first thing to note is that the existing EU legal framework
neither obliges utilisation nor provides for incentives. This is true for each of the operational
objectives — viz utilisation of confiscation laws, freezing laws and MR instruments. The
ultimate aim, in each case, is cultural change through the normalisation of asset-confiscation
activity; in the same way that it is viewed as unacceptable for police and prosecutors to fail
through negligence or reticence to convict a criminal, so it would become unacceptable for
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them to fail for these reasons to recover criminal assets. At the outset it is convenient to

mention cross-cutting options.

15. Utilisation workshops: There is evidence that the profitability (in a narrow, direct
economic sense) of asset-confiscation work is poorly understood by government
decision-makers in some Member States — even in those with relatively developed

> This lack of understanding causes asset-

asset-confiscation programmes.'’
confiscation work to be viewed as a drain upon scarce resources, tending to retard
utilisation. In order to improve understanding, utilisation workshops — attended by
senior bureaucrats, experts and practitioners — could provide a forum for the sharing
of scientific knowledge and practitioner experience."*

16. Reporting obligations: Underutilisation of asset-confiscation tools persists in the
face of ample rhetoric regarding the utility of confiscating and recovering criminal
assets. Publicly drawing out this inconsistency has the potential to motivate Member
States to do more. One way to achieve this is through reporting obligations.
Reporting criteria would need to be settled. An example would be an obligation to
report, for all cases covered by TFEU Article 83(1), assets frozen/seized, the
confiscation orders (if any) obtained and the type of order. A potentially beneficial
corollary would be the generation of statistical information that could be used for
performance audit and training purposes.

Regarding operational objectives D1 and D2, FD 2005/212/JHA only requires Member
States to legislate to ‘enable’ the confiscation of criminal assets. It does not require courts to
make orders, or even to consider making orders, for confiscation. Nor does it do so for
freezing. Nor (going further back in the chain of necessary events) does it require an
investigation into whether criminal assets exist.

17. Mandatory assets investigation: In some Member States, tracing of criminal assets
is neglected in favour of the criminal investigation. This tendency could be reduced
by requiring investigators to open a parallel financial investigation for crimes listed in
TFEU Article 83(1). Greater emphasis upon identifying criminal assets — aside from
increasing the pool of known criminal assets — would make practitioners more likely
to take timely action to freeze/seize those assets that they do find.

18. Limited judicial discretion: Baselines show that freezing/seizure and confiscation
orders are in some sense discretionary in most Member States, allowing them to go
underutilised for a variety of reasons. This could be overcome by harmonising
procedure to require freezing/seizure to be ordered wherever there is reasonable cause
to suspect that an asset may become liable to confiscation and then, in the event of a

133 During fieldwork several practitioners spoke of impending cuts to profitable financial investigation activities in
the aftermath of the global financial crisis. In contrast the Greek government, viewing asset confiscation as a
potential revenue stream in austere times, has moved to increase utilisation.

134 The aim is to engineer system change by providing the information necessary for the professional information
system itself to exert a motivating influence. Such feedback mechanisms are useful not only to overcome reticence
or bureaucratic inertia, but also to promote reasoned decision-making where there are principled objections to
innovation (e.g. because of the potential for system change conflicting with fundamental rights of citizens).
Moreover, by arming proponents, they can help to overcome perverse elements within Member-State decision-
making processes.
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criminal conviction, to require confiscation to be ordered unless doing so would
disproportionately affect fundamental rights. This means limiting judicial discretion
and also imposing procedural obligations upon police, prosecutors and/or
investigating magistrates, depending upon individual criminal-justice systems.

Regarding operational objective D3, there is evidence — from the fieldwork conducted in this

study as well as from other sources — that many practitioners are slow to switch from

traditional mechanisms of MLA to the FDs on MR of freezing and confiscation orders.

Trends suggest that uptake will continue to improve with time. Nevertheless, EU-level

intervention has the potential to accelerate this process.

19. Consolidated MR forms: Requests for freezing are very often made alongside other

requests (e.g. for assistance in identifying and tracing assets, or requests for transfer of
evidence, or for a coordinated arrest)."” This means that a practitioner using the
existing MR instruments must complete additional paperwork wvis-g-vis MLA
mechanisms which allow all requests to be combined in a single letter rogatory. It
also means that practitioners need to be familiar with many different instruments.
Fieldwork revealed these to be significant barriers in practice. The obvious solution is
to provide a single form for all types of MR at the investigative stage. This could be
achieved by including all freezing orders within the recently proposed European
Investigation Order (EIO)."* In this regard, it should be noted that the draft EIO
proposal envisages suppressing the existing MLA alternative, so this EU-level policy
action also incorporates the following one (at least as regards freezing).

20. Enforcing the primacy of MR: A different way to increase uptake of the MR

5.1.5

instruments is to suppress the use of MLA with respect to freezing, seizure and
confiscation. The EU could achieve this by repealing the existing MLA conventions
as regards requests between Member States in these areas.

Redistribution

The final question to be addressed within a comprehensive framework for the confiscation

and recovery of criminal assets is, per specific objective E: what to do with the recovered

assets? Four distinct operational objectives have been identified, all of which could be

achieved through social reuse schemes.

21. Social reuse: The social reuse schemes established by some Member States take

various forms. In some cases confiscated assets are directly put to social purposes,
whilst in others income streams are used to fund social benefits. To promote social
reuse in other Member States, the EU could require Member States to establish
mechanisms allowing confiscated assets, in appropriate cases, to be returned to
deprived and victimised communities through social reuse schemes. (Although there
are four operational objectives relating to specific objective E, we focus here only on
operational objective E1 because the link to victims makes it more likely that a
conferral of power could be found for EU-level action.)

135 From a practical perspective arrests and freezing should occur together to ensure that neither suspects nor assets

are put beyond the reach of authorities.

13 The EIO draft includes freezing for evidentiary purposes only (i.e. a partial repeal of FD 2003/577/JHA).
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To recapitulate, Table 5-1 shows which EU-level policy actions relate to which operational
objectives.

Table 5-1 Targeting of EU-level actions

EU-level policy actions Operational objectives
(grouped by specific objective) (A1 A2 A3 A4 B1 B2 B3 C1 C2 D1 D2 D3 E1 E2 E3 E4

Confiscation

1 Implementation of 2005/212/JHA
Indirect proceeds

Civil standard of proof
Separable proceedings

Stronger extended confiscation ..V
NCB in limited circumstances .V .
7 Third party confiscation N
Preservation
8 Universal freezing/seizure Y

9 Mechanisms to safeguard freezing R R R
10 Powers to realise seized assets NN NN
11 Asset management office N
Enforcement

12 Implementation of MR obligations
13 Broadened scope of MR

14 MR of compensation orders
Utilisation

15 Utilisation workshops

16 Reporting obligations

17 Mandatory assets investigation

18 Limited judicial discretion ] .
19 Consolidated MR forms NN NN NN
20 Enforced primacy of MR NN
Redistribution
21 Social reuse programme N R AR AR A

v

o s wnN
ANANANEN

ASAN
ANENEN

AN NN
AN NN

Grouping actions into policy options

As discussed in Section 2.3.1, the complexity and heterogeneity of the problem definition
necessitates numerous EU-level actions, many of them complementary. In order to produce
meaningful recommendations, these actions must now be grouped into synthetic policy
options for analysis. As it is impracticable to analyse every potential combination of actions as
a separate policy option, we have — in consultation with the European Commission —
grouped them into four options which, over and above the ‘do nothing’ option, represent
different degrees of EU-level intervention, viz: a ‘non-legislative’ option, a ‘minimal’
legislative option to correct identified deficiencies in the existing EU legal framework, and
two ‘maximal’ legislative options that go beyond the aims of the existing EU legal framework.
Each option is now described in more detail, with reference to its constituent policy actions.

No action at EU level: This does not mean no change at EU level. As will be discussed in
Section 6.1.1, Protocol No. 36 to the Treaty of Lisbon ensures that the existing EU legal
framework — or at least those provisions that do not exceed the EU’s post-Lisbon competence
— will, on 1 December 2014, become enforceable against Member States through
infringement proceedings brought by the European Commission before the European Court
of Justice (EC]). Analysis will need to account for this step-change, as well as for other factors,
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including continued international developments and scrutiny in the forum of mutual
evaluations by Moneyval and the FATF.

Non-legislative option: Policy actions 1, 12 and 15 combine to form this option. In broad
terms, it has two aims: encouraging Member States to transpose the existing EU legal
framework better into domestic law (by highlighting its benefits and reiterating its
compulsory nature); and encouraging Member States to utilise their asset-confiscation laws
better (again by highlighting benefits and sharing scientific knowledge and best practice).

Minimal legislative option: This option consists of the non-legislative option plus policy
actions 14 and 19. These additional policy actions deal with identified deficiencies in the
existing legal framework — both of which concern MR. Although some interviewees identified
further deficiencies, opinion in these cases was too variable to sustain further policy actions.

Maximal legislative option not including MR: This option consists of the non-legislative
option plus policy actions 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 16, 17, 18 and 21 (i.e. all policy
actions that do not involve legislative action in relation to MR).

Maximal legislative option including MR: This option consists of all policy actions — that
is, it takes the previous maximal legislative option and adds policy actions 14 and 19 (which
feature in the minimal legislative option) and also policy actions 13 and 20. We note again
that policy actions 19 and 20 partly overlap, and shall be analysed as such.
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6.1

CHAPTER 6. Analysis

This chapter begins by examining the factors that drive the baseline ‘do nothing’ option
against which the other options are ranked (Section 6.1). Impacts are analysed in accordance
with the process laid out in Section 2.5. First, we examine the immediate impacts of all 21
EU-level actions (Section 6.2). We then analyse economic, social and environmental impacts
for the different policy options (Section 6.3). Finally, we rank the policy options in
accordance with the evaluation criteria (Section 6.4).

Trends and drivers

To ensure that second- and higher-order impacts have time to develop, our analysis spans the
period to 2020, the main point of comparison being the year 2020 itself. Options will be
analysed vis-2-vis a ‘no change’ option, which is simply a function of known trends and
driving forces. These are now described.

6.1.1 Impact of Lisbon

Protocol No. 36 to the Treaty of Lisbon ensures that existing Council framework decisions
(including the existing EU legal framework on asset confiscation described in Section 3.5)
remain in force until ‘repealed, annulled or amended in implementation of the Treaties’. It
implies (but does not require) a process whereby existing instruments are replaced with
directives, at which point obligations will become subject to infringement proceedings
brought by the European Commission before the EC]. It also provides for this enforceability,
upon amendment of an existing instrument or, in any event, five years after the Treaty enters
into force (i.e. 1 December 2014). Member States failing to implement the EU legal
framework on confiscation and recovery of criminal assets will face penalties, the prospect of
which will tend to encourage timely implementation. There is, however, one significant
caveat regarding the enforceability of the existing legal framework come 1 December 2014:
the need to ensure an ongoing legal basis for the existing measures. This issue arises because
the Lisbon Treaty narrowly (re)defines the EU’s competencies in the field of criminal justice,
giving rise to the possibility that existing measures are no longer supported by a relevant

1 137

conferral.””” It essentially divides into two questions: (a) Is the EU competent, post-Lisbon, to

do what it has already done? If not, (b) what is the status of the pre-Lisbon legal framework?

137 This narrow redefinition accompanies the introduction into this field of the ordinary legislative procedure.
Whereas FDs were adopted unanimously via procedures that constituted the ‘third pillar’ of the EU, directives do
not require unanimity (except in the sense that a Member State can pull the ‘emergency brake’), making Member
States more circumspect about conferring competence upon the EU.
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Regarding the first question, the potentially relevant conferrals of power in the TFEU appear
not to support the existing legal framework in its entirety. The problem lies not with the
framework decisions on MR, which find a clear basis in TFEU Article 82(1)(a) and (d),'*®
and will therefore become enforceable on 1 December 2014 if not sooner, but rather with FD
2005/212/JHA — in particular its application to all crimes punishable by imprisonment of at
least one year. The two most promising conferrals of power are Article 82(2), which allows
harmonisation of criminal procedure to the extent necessary to facilitate MR, and Article
83(1), which allows for the harmonisation of crimes and penalties. As already discussed in
Section 4.1.1, the former exhaustively sets out the aspects of criminal procedure to which it
applies and is thus useless unless confiscation is added to the list. This would require the
support of both the European Parliament and the Council acting unanimously, which should
not be presumed even though this is an area in which the EU has already legislated (consider,
e.g., recent rhetoric within conservative elements of the UK’s coalition government against
conferring new powers upon the EU).

Reliance upon Article 83(1) raises two issues.

First, the conferral is limited to ‘particularly serious crime with a cross-border dimension’,
defined as ‘terrorism, trafficking in human beings and sexual exploitation of women and
children, illicit drug trafficking, illicit arms trafficking, money laundering, corruption,
counterfeiting of means of payment, computer crime and organised crime’, to which list the
Council acting unanimously may add. Clearly, this list can never encompass all crimes
punishable by more than one year’s imprisonment.

Second, there is the question of whether confiscation is a ‘penalty’ within the meaning of
Article 83(1). In this regard, Article 1 of FD 2005/212/JHA defines confiscation as ‘a penalty
or measure, ordered by a court following proceedings in relation to a criminal offence or
criminal offences’, while Article 3(4) specifies that ‘Member States may use procedures other
than criminal procedures to deprive the perpetrator of the property in question’. These
provisions reflect the fact that there is no uniform conception of even conviction-based
confiscation across the EU; it is in some places regarded as a penalty, elsewhere as a non-
punitive (restitutionary) consequence of a criminal conviction. This diversity has hitherto
presented no difficulty for the existing legal framework, but it calls into question the
adequacy of the narrowed post-Lisbon conferral. Such a question has yet to be ruled upon by
the ECJ, but an interpretation in the EU’s favour is quite plausible, for the simple reason that
directives are concerned with ends rather than means, far less with mere form. The opposite
interpretation could cause the EU to act in a way antithetical to the very essence of
subsidiarity and proportionality — specifying means instead of ends and forcing some Member
States to redefine confiscation as a penalty to no substantive benefit.

We now return to question (b) above by asking where this leaves the existing EU legal
framework in the event that it is not replaced before 2014. This depends upon the exact
meaning of Protocol No. 36, which is also yet to be ruled upon by the ECJ, but the text
suggests two things. On the one hand, the very fact that FDs become enforceable five years
after entry into force of the Lisbon Treaty suggests that they can continue to exist until at
least this time, and probably indefinitely. On the other hand, the inclusion of the word

138 See TFEU.
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‘annulled’ alongside ‘repealed’ and ‘amended’ suggests that the ECJ will not enforce
provisions for which there is no ongoing conferral.”’

6.1.2 International obligations

Relevant international conventions may impose obligations, or present opportunities, beyond
those flowing from the EU legal framework. An example is the clear basis for recognising
NCB confiscation orders afforded by the 2005 CoE convention (see Section 3.5.2 above). So
far, 12 Member States have ratified this convention and it is likely that others will do so in
the future. It is also possible that the additional international treaties will ensue, presenting
still further obligations and opportunities, but our analysis is not based on this assumption.

6.1.3 Related EU obligations

The EU legal framework on confiscation is interrelated with other EU legislation and it is
therefore possible that amendments in other areas will bear upon baselines in some relevant
way. Future developments are, of course, difficult to predict. We therefore assume only one,
which looks reasonably probable: an MR instrument along the lines of the initiative of 29
April 2010 for an EIO." Although the legislative process is far from complete, we assume in
line with the proposed initiative that the EIO will cover almost all investigative measures,
replacing MLA and absorbing existing MR instruments including the European Evidence
Warrant (FD 2008/978/JHA) and, in so far as it relates to freezing of evidence, FD
2003/577/JHA. This assumption is, in fact, built into EU-level action #19, to be analysed
shortly.

6.1.4  Financial interests

Financial pressure will undoubtedly influence Member States into the future, but it is
difficult to predict the extent and even the direction of this influence. On the one hand, the
cost of asset-confiscation activity is borne by the state; on the other hand, the activity yields
an economic return. In other words, asset-confiscation work is potentially profitable, and this
will naturally tend to influence government investment levels. If Member-State governments
behave rationally, they will always invest in asset-confiscation work to the extent that they
expect it to yield a financial dividend; if they expect other valuable higher-order impacts, they
will invest even more.

Unfortunately, even if the rational actor assumption is valid, Member-State governments
almost certainly lack the information necessary to make informed decisions on profitability.'*!
Thus it is difficult to evaluate whether the Greek government’s recent enthusiasm for
increased asset-confiscation activity as an adjunct to their taxation system is well placed.
Exceptional in this regard, however, is the UK, where system-wide income statistics, as well as

13 The two-month deadline for a direct challenge under Article 35(6) TEU (as in force prior to the Treaty of
Lisbon) has long passed, so a direct challenge would not be possible in the event of infringement proceedings:
Commission v Greece [1988]. However, because ‘third pillar’ acts would have become subject to the full jurisdiction
of the EC]J, the ongoing validity of FD 2005/212/JHA could be contested indirectly, through a reference for a
preliminary ruling by a national court. Provisions lacking a proper legal basis in the TFEU are therefore unlikely to
remain in force.

140 JUST/B/1/AA-et D(2010) 6815.

11 The data-gathering exercise for the present study leads us to this conclusion.
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pockets of useful cost statistics, allow profitability to be estimated.'® The evidence, however,
does not necessarily validate the rational actor assumption. In particular, a recent decision by
the Metropolitan Police Authority (MPA) to reduce its ranks of financial investigators appears
to be a classic case of suboptimal ‘bureaucratic rationality’.'"*® The MPA appears to have acted
on the basis that projected receipts under the prevailing Asset Recovery Incentivisation
Scheme (ARIS) would not cover agency costs — an entirely rational decision from its own

(narrow financial) perspective, but irrational from a ‘whole of government’ perspective.'*

6.1.5 Domestic politics
Domestic political imperatives can take several forms, which we shall consider here as ideal

types.

First, there is the imperative to be seen to be confiscating criminal wealth, as this action tends
to resonate well with law-abiding voters.

Second, there is the opposite imperative, as the targets of the asset-confiscation work also have
a share of the vote. This is not necessarily insignificant — if asset-confiscation powers are used
to supplement the tax base then large numbers of voters could consider themselves potential
targets, especially in Member States with high rates of tax avoidance.

Third, there are perverse incentives, when decision-makers are themselves in possession of
criminal assets or perhaps under the influence of others who are. One might expect these
perverse incentives in Member States with acknowledged corruption problems, but they are
almost certainly a factor, albeit perhaps to a lesser extent, in other Member States too.

Unfortunately, the interplay between all of these domestic political incentives is difficult to
predict. Consider, for example, Romania and Bulgaria — former Soviet bloc countries with
comparable per-capita GDP, corruption problems and post-accession obligations. Both have
agencies empowered to investigate disproportionate assets and bring confiscation proceedings,
but, whereas the Bulgarian parliament has recently granted new powers to CEPAIA, the
Romanian government has recently decimated those of ANI. These differences apparently
have much to do with domestic politics: the ruling party in Bulgaria has made asset
confiscation part of its populist agenda. If this assessment is correct then it follows that
current trends (in both countries) may wax and wane with the currents of domestic politics.

6.1.6 External pressures

The most important sources of international pressure (in that they apply to all EU Member
States) are perhaps the mutual assessment procedures of Moneyval and the FATF. These
procedures, which are formally focused on the threat posed by money laundering and terrorist
financing, are taken seriously by Member States, not least out of a desire to compare well to

142 This is attempted in Appendix G.

13 See para. 25 of: http://www.mpa.gov.uk/committees/finres/2010/100923/07/. The scheme is discussed in
detail in Appendix G.

144 Specifically, because only half of recovered money is returned to agencies under ARIS, the MPA is delivering a
100% return on investment to the UK government despite being at break-even point as an agency. This produces
a disconnection between what is rational for the MPA and what is rational for the UK, leading to suboptimal
decision-making from the perspective of the latter.
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their neighbours.145 In extreme cases, a poor assessment can result in further measures, as
happened recently to Greece. This is confirmed by Greek interviewees, who described how
FATF pressure has previously caused Greece to strengthen anti-money-laundering laws
(including asset-confiscation powers) and is likely to do so again.

Moneyval and the FATF assessments of legal regimes for confiscation and freezing will
typically look for many aspects which we are here analysing as potential EU-level policy
options, including: (2) indirect proceeds, (6) NCB confiscation in limited circumstances, (7)
third-party confiscation, (8) freezing regimes, (9) mechanisms to safeguard freezing, (10)
powers to realise frozen assets and (11) asset management arrangements. Both organisations
are acutely aware, however, that all of these tools are useless unless utilised. In the future,
therefore, they will complement a continued focus on legal tools with an increased focus not
only upon how they work in practice, but also the extent to which they are utilised.'*

Other sources of external pressure include criticisms by the EU and the US, often in the
context of the imperative to combat official corruption. An example already mentioned is the
criticism that followed the Romanian parliament’s revision of ANI’s powers, which went
beyond what was necessary to bring them into line with a recent ruling of the constitutional
court.

6.1.7  Cultural evolution

Fieldwork in this study has confirmed that police and judicial culture are significant factors in
the utilisation of asset-confiscation laws. Police officers, prosecutors and judges who have
spent their careers pursuing traditional criminal-justice ends (detecting, arresting and
prosecuting offenders) will be slow to adopt new functions, especially where this presents an
additional demand upon their time. System change requires that training, as well as the work
itself, is properly resourced. Even then, interviewees stressed that change takes time,
measurable in decades rather than years or months. This is especially true where the aim is to
have asset-confiscation work performed routinely by regular police officers, prosecutors and
judges, rather than by specialist agencies, which can be raised relatively quickly by bringing
together interested practitioners to tackle the most serious cases only. Even practitioners from
Member States with relatively strong asset-confiscation programmes (e.g. the UK, Germany
and the Netherlands) admit that there is a long road to travel in this regard.

For present purposes, the slow rate of cultural evolution has two important consequences.
Where Member States have implemented policies aimed at raising utilisation rates, it can be
assumed that simply continuing these will have an ongoing beneficial impact, as their full
impacts are unlikely yet to have been achieved. The flipside of this, however, is that the
impacts of further system change — including anything engineered at EU level — may take a
long time to manifest fully.

145 Swedish practitioners, e.g., were conscious of the fact that their legal tools for confiscating criminal assets,

which were previously ‘ahead of the pack’ in northern Europe, are now comparatively weak in some aspects.
14 The purpose of the FATF recommendation on statistics is to allow utilisation to be propetly assessed. This will

be strongly emphasised in the next round of FATF mutual evaluations (fieldwork: FATF).
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6.1.8 Trends in organised crime and public confidence

Empirically backed knowledge about organised crime and associated trends at EU level is
available solely through the Europol Organised Crime Threat Assessment (OCTA). OCTA
collates confidential questionnaire returns from Member-State and other key law-
enforcement agencies. The published OCTA (Europol, 2009) is a non-quantitative
descriptive account based on a typology of organised-crime types and a mapping of
developing and existing markets across a number of hubs (see Appendix A). It is generally the
case that the threat assessments detail a steady increase in the number of hubs, the types of
criminal activity and markets involved and the number and size of criminal transactions
taking place. This picture is not accompanied by any empirical detail and the changes
recorded are not quantified. However, a reasonable conclusion from a reading of the 2009
OCTA is that as Member States increase their efforts to counter organised crime, more and
more organised criminal activity is identified even if this is not reflected in convictions or
confiscated assets. We are therefore inclined to conclude that while absolute trends in
organised-crime prevalence and incidence are unknowable, estimates of them drawn from
enforcement operations will grow pari passu with investment of enforcement resources. Given
the strong economic constraints on this investment, it is unlikely that this association will
reach an asymptote.

Indicators of public confidence in criminal justice are available from the International Survey
of crime victims (ICVS, 2005; van Dijk ez al., 2008). Of necessity this survey deals with the
victims of volume crime, but it can be argued that the fear-of-crime tables for Member States
(fear of burglary and fear of being on the streets after dark) reflect not just specific fears but
more generalised anxiety about criminality. The fear-of-crime Member-State profiles suggest
that with a few exceptions fear of crime across Europe was diminishing from its high points in
the mid 1990s. Whether this trend will continue into the current recession cannot be
predicted, especially given the putative relationship between economic prosperity and falling
acquisitive crime (Dhiri ez al., 2009) .Moreover, confidence in the police has risen in nearly
every Member State over the course of this period (1989-2005) of falling property crime.
However, if the current recession leads to an upswing in acquisitive crime this increased
confidence may evaporate.

Phase 1: analysis of EU-level actions

This section identifies and analyses the immediate impacts of each of the 21 EU-level actions
considered individually. Actions deemed not to be viable are then cut from the list, whilst
those remaining are grouped into the policy options defined, in Section 5.2, by degree of
intervention. Immediate impacts are then synthesised along these lines.

6.2.1 Barriers and impacts

For policy actions which would harmonise laws, it is relatively straightforward to identify
which Member States have already introduced the measure in question and, thus, the likely
locations of the most significant impacts. The results of this exercise — including efforts to
identify where weak or missing components of a Member State’s asset-confiscation system are
compensated for elsewhere in the system — are displayed in Table 6-1, in which v" denotes
that the measure under consideration is already implemented, ¥ denotes that it is not, P
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denotes partial implementation, A denotes an alternative approach to the objective, ? denotes
a gap in the data set and P/? denotes at least partial implementation.

Table 6-1 Location of potential impacts by Member State

EU-level policy actions Member State
(grouped by specific objective) |BE BG €z DK DE EE IE EL ES FR IT CY LV LT LU HU MT NL AT PL PT RO SI SK FI SE UK
Confiscation
1A Extended confiscation ViV V|V Vv YPAP |V V|V VIV i x vV ViV VPV P x Vv VYV
1B Value confiscation viviviv v Vv v PY VPV IVIVV ViV VVVVyVYyVyvyvyv
(2) Indirect proceeds viVviVvIiPVY VIV PY VIVIVIVIVV VIV IV ?RIVVVI?VV VIV
3 Civil standard of proof ¥ P ¥ P ¥ x v P x x P ? % x x x ?2 vV P x x|x x P P PV
4 Separable proceedings ? P x x x vV vV P x 2PRx 2?2 2 2 x 2 v 2?2 2?2 x P ?2PR??V
5 Stronger extended confiscation x vV VvV V VPIAx vV V V|V V| x x x|p ¥V i x PV P x ? VvV VV
6 NCBin limited circumstances « PV PY VYV PV ?2PPVY PV x Vv PP % PP PV VYV
(7A) Third party: if mala fide vPRPRY PV Vv PY AP x v YPAY PV x PV x p ? PV V
7B Third party: if gift PPRPRY PV VY P ? AP Y YV ¥ AY P A x PP x P ? P x V
Preservation
8 Universal freezing/seizure v v VYV VPRY VYV VYV VYV VYV VPRPRY PPRY
9 Mechanisms to safeguard freezing |v P v v v v v PRY P P P Vv vV VvV vV P P Y PR P 2 PRPRPRY V
10 Powers to realise frozen assets ViV Vie v V2RV VNV IYV eV x vV x|? x x 2?2?22 ? |V
11 Asset management office Vie x/ 2?2 2 x|/?2 2?2V VV/V £ x x x x x vV x ? £ % x % ? ? %
Enforcement
12A Implemented FD 2003/577/JHA ViVIViVV VIV ViVisl vV ViVvise vy vVvvVvvVvivivivivyy s
12B Implemented FD 2006/783/JHA x VIVIV Vv V x x vV iy Vi x Vi vvVvvVvviviviey s x
12C Implemented FD 2005/214/JHA *x VIVIV £ Vi x VvV SV VVVVIVIVIVIVIVIVIV$Y % %
13A) Recognition of NCBorders (CARIN) | ¥ x x x v x ? x x v 2?2 x ? x vV x x x x ? x x x x x ¢
(13B) Ratified 2005 Warsaw convention [v' x % x x x x x v x x v vV x x v v v x v vV vV vV ¥V x x x
14 Principle of 'adhesion' or similar 2?2 ?2 vV 2?2 2?2 22?2?22 ?2?2?2?2?2?27?2?27?2?2 VvV
Utilisation
17 Mandatory assets investigation 22?2 ? x V2?2 ? x V2?2 ? xx x 2?2?22V ? x 2?2V x 2 x
18A Limited discretion re: freezing x ?2 2 2 x P x ? x v vV 2?2 PV x 22?222 PP 2?2 2?2 2?2 %
18B Limited discretion re: confiscation [ P ? % v v P ?2 x v 2V 2?2222 % 22?2 vV 2PV
Redistributi
21 Social reuse programme x v x| x P x x x vV vV VvV x x x ¥ x| x x x x v x x x x x v

It may be seen that 17 of the 21 policy actions have been assessed in this way. The four policy
actions not so assessed are:

e 15 (utilisation workshops) and 16 (reporting obligations), based on our assumption
that there is scope for increased utilisation in all Member States; and

e 19 (consolidated MR forms) and 20 (enforced primacy of MR) because, in the
absence of policy at Member-State level, the impacts here would be at the level of
individual practitioners.

It may also be seen that some policy actions are split into two parts (e.g. 1A and 1B). This is
done where the data set would permit a judgement as to whether a subset of the policy is
redundant. Finally, it may be seen that some policy actions are listed in round brackets. This
means that, in order to expand the comparative data set, we have examined only one aspect of
the policy action in question, or used a proxy.

Having identified and located potential primary impacts, we now analyse each of the EU-level
policy actions. We analyse potential change through to 2020, both with and without each
action, in each case taking into account underlying driving forces as well as the action itself.
We examine, with implicit reference to Table 6-1 and the underlying Member-State
baselines, the following positive and negative impacts:
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e impact upon aspects of the specific objective being targeted (confiscation,
preservation, enforcement, utilisation, redistribution);

e  other system effects (including unintended consequences);

e fundamental rights;

e direct economic costs (administrative burden, implementation costs, ongoing costs);
and

e simplicity and coherence.
We also examine the following as potential barriers to action:

e The need for a conferral of power (unless otherwise specified, we refer to articles of
the TFEU and, to avoid repetition, we refer often to the analysis of Articles 82(2)
and 83(1) already conducted in Section 6.1.1).

e Proportionality.

e Compatibility — that is, the possibility that Member States will rely upon the
‘emergency brake’ to derail a proposal regarded as unconstitutional or contra
fundamental principles of their criminal-justice systems. This is a safeguard built into
the legislative process in certain conferrals of power, whereby Member States can
claim that a proposal affects ‘fundamental aspects’ of their criminal-justice system
and, thereby, prolong the legislative process and ultimately force the Council to act
unanimously rather than by qualified majority.

The 21 individual analyses are contained in Appendix G and the results are summarised in
Table 6.2 (which contains an additional action #7a, being a less ambitious version of #7 given
that the latter may face barriers). In the analysis of barriers, ¥ indicates that there is no
barrier, ? indicates a potential barrier, ?? indicates a likely barrier and % indicates a clear
barrier, in which case the action itself is struck out. Impacts are rated + or — for slight
impacts, ++ or — — for moderate impacts and +++ or — — — for significant impacts. (Within
Appendix H, all impacts are described as slight, moderate or significant.) For fundamental-
rights impacts, R indicates that it should be possible to require remedies at EU level to
mitigate any negative impact, whilst R/+ indicates that such remedies could result in a
positive impact. Finally, V indicates either that administrative burden will vary greatly
depending upon an individual Member State’s approach to implementation, or an impact
that cannot be assessed owing to a lack of data; and NA indicates an impact that is not
applicable or that we have chosen not to assess. Impact ratings are applied vis-2-vis the ‘no
change’ baseline, so a score of ++ represents a moderate improvement upon the baseline (in
each case, the baseline is described, usually in terms of trends, in Appendix G).
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Table 6-2 Summary of EU-level policy actions

Barriers Impacts
. . £ A . c
EU-level policy actions z £ ) s § § S
(grouped by specific objective) § £ § S g 5 é; 8§ § :SS
£ § F |l £ 8 5 § ¢ £ 8§
s & & | & & 5 & & & 5 &
Confiscati
1 Implementation of 2005/212/JHA v 4 v .
2 Indirect proceeds v v v R/+ +
3 Civibstandard-efproet ?? ?? x R \Y ++
4 Separable proceedings ?? v ? R/+ - ++
5 Stronger extended confiscation v ? ? R . ++ ++
6 NCBinlimited circumstances ? ? ? - . . ++
7  Third party confiscation v ? ?? -— +++ +
7a Third party confiscation (adjusted) v v v ++
Preservation
8 Universal freezing/seizure v v v . . .
9 Mechanisms to safeguard freezing v 4 v R/+ . . . +
10 Powers to realise seized assets v v ? R + ++
11 Assetmorogementoffice x v v Vv ++
Enforcement
12 Implementation of MR obligations v v v . + +
13 Broadened scope of MR v 4 ? + . + . . 44
14 MR of compensation orders v v v ++ . . ++ . ++
Utilisation
15 Utilisation workshops v NA NA . Vv . . . . /
16 Reporting obligations v v v - ++
17 Meandateryassetsinvestigation x x x -—= NA
18 Limitedjudicial-diseretion x x x - === . . . NA
19 Consolidated MR forms (cf. 20) v v v + 4+ . . ++  +++
20 Enforced primacy of MR (cf. 19) v v v + + . . +++
Redistributi
21 Social reuse programme ?? v ? . V R . . . . +++

The only impact that we do not assess, for want of data, is that of utilisation workshops
(action #15) upon utilisation rates. We feel that such an assessment would be premature
owing to the lack of good data upon which to base the analysis. In this regard, our own
analysis in Section 6.3.1 is an encouraging basis upon which to hypothesise that asset-
recovery work is profitable, but further research is needed to turn this hypothesis (hopefully)
into an evidence base which will have persuasive force in utilisation workshops of the type
envisaged. This does not mean that utilisation workshops cannot be held; on the contrary,
they could initially provide a forum for information sharing and tasking in support of the
very research that is needed and, where this leads to an improved evidence base, the results

could be presented.

6.2.2  Synthesis

The foregoing analyses of individual EU-level actions are now synthesised by eliminating
those that are very unlikely to be viable and grouping those that remain into policy options.
Table 6-3 gives the results of this exercise. The ‘do nothing’ option is not shown as it is

simply the baseline against which the other options are assessed.
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Table 6-3 Potentially viable EU-level actions and corresponding options

Impacts Options
EU-level policy actit.)ns. Y o o = _é: b&‘ §- §
(grouped by specific objective; ;”7 IS § .ﬂ? g S _;5 g - = *
non-viable actions removed) s £ & 5 & F £ & & £ £
R EEERATERN
o qQ &5 Q Q [ ) 3 < IS IS S
Confiscation
1 Implementation of 2005/212/JHA . 4 v v 4
2 Indirect proceeds R/+ + v v
4 Separable proceedings R/+ - ++ v v
5 Stronger extended confiscation R . ++ ++ v v
6 NCBin limited circumstances - . . ++ . . . v 4
7  Third party confiscation —— +++ . . . + v v
Preservation
8 Universal freezing/seizure v 4
9  Mechanisms to safeguard freezing R/+ . . . + . . . . v v
10 Powers to realise seized assets R + . ++ . . . . . v v
Enforcement
12 Implementation of MR obligations . + . . . + . . v v v 4
13 Broadened scope of MR + + . +++ . . . v
14 MR of compensation orders ++ . . ++ . ++ v v
Utilisati
15 Utilisation workshops . v . . . . / . v v v 4
16 Reporting obligations - . . . . ++ . . . v v
19 Consolidated MR forms (cf. 20) + o+t . . ++ 4+ . . v v
20 Enforced primacy of MR (cf. 19) + + +++ . v v
Redistribution
21 Social reuse programme . Vv . . . . . +++ v v

We begin by reiterating our predictions regarding the ‘do nothing’ option, which are set out

in Appendix G. In essence, we predict progress against each of the specific objectives (i.e.

confiscation orders, preservation, enforcement, utilisation and distribution) based not only
upon the driving forces identified in Section 6.1, but also upon historical trends which are
evident both in the evolution of Member-State laws and in statistical data available. Positive
trends are not, however, cause for complacency: our legal analysis revealed significant gaps,
MR instruments remain underutilised and the amount of criminal assets confiscated
throughout the EU remains tiny compared to estimates of organised criminal turnover. Thus,
whilst the situation without EU-level intervention is far from static, the rate of change is not
fast, suggesting that there may be scope for the EU to effect positive system change.

It is immediately evident from Table 6-3 that the added value of the non-legislative option
is likely to be low. The reason for this is that, although transposition of existing options
remains incomplete, there is only slight scope for non-legislative action to add value in
circumstances where the existing legal framework will become enforceable by 2014 in any
event (although it may be noted here that the bringing of infringement proceedings is itself a
form of non-legislative action, in which case the line between the ‘no change’ option and the
non-legislative option becomes blurred).'”” The most promising aspect of the non-legislative
option is the utilisation workshops. Although we are not yet able to analyse the expected
impact of these, owing to insufficient evidence, we see significant potential for the workshops

147 We note that our research is limited to the legal framework relevant for confiscation and recovery of criminal
assets. By no means are we suggesting that non-legislative intervention cannot play a significant role in other areas.

Indeed, we have argued the opposite in our recommendations.
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themselves to help generate this. Moreover, even if this evidence suggests that certain Member
States are not likely to be profitable, the process will have usefully served to identify likely
causes of this, facilitating future remedial efforts (perhaps assisted by the EU).

Compared to the non-legislative option, the minimal legislative option contains additional
action relating to MR instruments and their utilisation, in the form of EU-level action #14
and actions #19 and #20, which are alternatives. Either of these alternative actions would
significantly enhance utilisation of MR instruments, but the former has additional benefits.
Incorporating MR of freezing orders into the EIO would ensure not only that MR was
compulsory amongst those to whom it applies, but also amongst those four Member States to
whom FD 2003/577/JHA does not yet apply (because the new legislative framework would
be immediately enforceable against Member States via infringement proceedings).
Furthermore, the simplicity of the EU legal framework would be significantly enhanced
because practitioners would only need to deal with a single MR instrument during the
investigative phase.

The maximal legislative option (without MR) builds upon the non-legislative option by
introducing many new aspects to the existing EU legal framework, the immediate impacts of
which include stronger systems for confiscation, freezing and managing assets. These changes
are important, but in our opinion the most important issue is utilisation. If the EU wishes
asset-confiscation work to become truly a key factor in combating organised crime, it must
encourage Member States to utilise their powers. We devised various additional EU-level
actions, but the only one of these not struck out by barriers is the requirement to report asset-
confiscation activity to the EU (#16). The intervention logic for this action assumes that
Member States do not want to be seen to be performing poorly (a negative incentive). This
relies on different intervention logic from the utilisation workshops proposed above, which
aim to inform Member-State decision-makers about the potential profitability of asset-
confiscation work (a positive incentive) and thus empower them to promote change. These
intervention logics may prove highly complementary, in the sense that there is the potential
for Member States to appear to underperform notwithstanding evidence of profitability,
which prospect should serve to motivate decision-makers.

At this point we should also note two system effects likely to flow from a maximal legislative
option.

First, more powerful legislative tools will themselves tend to encourage utilisation by raising
the chances of successful intervention.

Second, harmonisation of laws (particularly for concepts such as extended confiscation, NCB
confiscation and third-party confiscation) can de facto promote MR by ensuring that
incoming orders are compatible with the judicial system of the executing Member State.

The maximal legislative option (with MR) adds the related policy actions 19 and 20 (which
feature in the minimal legislative option and aim to ensure utilisation of MR) and also policy
action #13, which aims to expand the scope of MR. Together, these options will significantly
improve the status quo as regards cross-border enforcement of orders throughout the EU,
which is important because barriers to enforcement are effectively a dampener on
profitability, tending to discourage utilisation in Member States with NCB regimes.
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6.2.3  Preliminary rankings

Based on Table 6-3, it is possible to rank each policy option in terms of its impact against the
five specific objectives of confiscation, preservation, enforcement, utilisation and
redistribution. Based on the first four of these rankings, a ranking may also be derived for
impact upon the number of assets recovered.'*® Our preliminary rankings are set out in Table

6-4.

Table 6-4 Preliminary rankings of options

Policy option rankings

Specific objective

no non- minimal maximal maximal

change legislative legislative without MR with MR
Confiscation 3 2 2 1 1
Preservation 2 2 2 1 1
Enforcement 4 3 2 3 1
Utilisation 5 4 2 3 1
Redistribution 4 4 3 2 1
Assets recovered*® 4 3 2 2 1

* Impact on number of assets recovered is a function of confiscation, preservation, enforcement and utilisation.

Looking first at impacts upon specific objectives, it may be seen that the maximal with MR
option is ranked first or equal first against all of the specific objectives, suggesting that it will
result in the most assets confiscated. For three of the specific objectives, the minimal
legislative option actually surpasses the maximal without MR option as it includes actions
on MR that impact not only upon enforcement, but also on utilisation and redistribution.
On the other hand, the maximal without MR option ranks equal first for confiscation and
preservation and is an obvious cut above the minimal legislative option in these areas. Overall,
the non-legislative option clearly ranks below the minimal legislative option and the
maximal legislative options, but above the no change option.

In terms of number of assets recovered, the maximal with MR option clearly has the greatest
impact as it ranks first for confiscation, preservation, enforcement and utilisation. The
maximal without MR option and the minimal legislative option are then ranked equal second
overall because their relative impacts may be expected to differ amongst Member States.
Member States which already have robust confiscation and preservation laws, as well as those
which stand to gain greatly from action on MR (the UK is a paradigm example of both
categories), may experience a greater impact under the minimal legislative option, whereas
other Member States may experience a greater impact under the maximal without MR

148 Whilst it is also possible at this stage to rank policy options against some of the evaluation criteria, we hold off
doing so until we are in a position to so this for all of the evaluation criteria (see Section 6.4).
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option. In any case, both are ahead of the non-legislative option, which is ahead of the no
change option.

Phase 2: analysis of policy options

This section translates rankings against specific objectives into rankings against the evaluation
criteria of social, economic and environmental impacts. We examine first profitability (a
measure of economic impact), then recovery for victims (a social impact), then public
confidence in criminal justice (another social impact) and, finally, other economic, social and
environmental impacts that may flow from the impact of asset confiscation upon crime.

6.3.1 Profitability

The potential profitability of asset-confiscation work is a critical factor because it drives
utilisation (see Section 6.1.4). In particular, where asset-recovery work is known to be
profitable — such that the marginal impact of doing more work is a direct financial benefit —
Member States acting rationally will invest even with zero expectation of other valuable
economic, social or environmental benefits. Despite doubts about the rational actor
assumption,'” we consider that the profitability of asset-confiscation work warrants
quantitative analysis to the extent possible. We examine profitability in the narrowest sense —
that is, the ratio of annual ongoing profit (amount confiscated less cost of asset-confiscation
work in a given year) — to annual ongoing cost of asset-confiscation work.

Impacts upon profitability are inherently difficult to predict. Because asset-confiscation
systems are so complex — with outputs consisting of the aggregated results of individual cases,
the outcomes of which are impossible to predict with certainty — it is hopeless to try to
predict profitability using a (reductionist) systemic model. It is instead necessary to estimate
future profitability with reference to known profitability data. These data could involve
extrapolating trend data for each Member State or, alternatively, analogising between
Member States. The former type of data obviously accounts for the unique characteristics of
the Member State in question, but it may have low predictive value if it describes a situation
that is a long way removed from that which the option aims to bring about (because historical
trends may not provide a reliable basis upon which to estimate future performance). The
latter type of data may need to be adjusted to account for differences in unique characteristics
but it may be advantageous where one can reason by analogy with a Member State that has
already gone down a path similar to that contemplated by the option in question.

With this in mind, our data-gathering activities sought to identify any relevant data through
literature reviews (academic, ‘grey literature’, government publications) and conversations
with practitioners throughout the EU. Unfortunately, but not unexpectedly, we identified
only a small amount of potentially useful data, which we set out in Appendix A.”" Only for a

14 At the micro level, these are doubts as to whether rational proponents of asset recovery will prevail at the
domestic level. This is the very focus of EU-level policy action #15.

150 This is one aspect of the general paucity of statistical data already noted. It is conceivable (although we have no
evidence) that some Member States are reluctant to provide data that call into question the efficiency of existing
programmes. In most cases, Member States themselves probably lack the necessary data to assess profitability, in
which case decisions are likely to be based (even subconsciously) on a conservative estimate that asset confiscation,
like most work done by the government, is not self-financing.
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very few Member States did we identify data on the specific cost of asset-confiscation work —
viz Bulgaria, Ireland and the UK."”" We have not attempted to build a profitability model
around the Irish or Bulgarian data for several reasons. First and foremost, both data sets are
incomplete; they include only one aspect of the prevailing asset-confiscation apparatus (the
specialist agencies CAB and CEPAIA) and not court or enforcement costs. Moreover, the
country examples are poor approximates of the maximal legislative option considered here.
Both CAB and CEPAIA rely exclusively upon NCB powers. The Bulgarian CEPAIA has been
operating for only a short period of time and hardly any cases have been finally determined,
making future profitability almost impossible to estimate. The Irish CAB dates from 1996,
but its results cannot easily be compared with those of other Member States, nor with the
options proposed here, owing to a heavy reliance upon revenue (taxation) powers (not
proposed here) and an idiosyncratic seven-year lag between assets being confiscated and their
vesting in the state.

By contrast, the UK has data available (or able to be estimated) for all elements of its asset-
confiscation apparatus. It also has a relatively ‘normal’ mix of asset-confiscation powers,
which, although it does not exactly parallel those proposed in our ‘maximal’ policy option, is

not too far removed.'?

More specifically, the UK is a reasonable approximation of the
maximal policy option without action on MR. Finally, the UK profitability data available are
based on some six years of effort to raise utilisation rates following the introduction of PoCA,
which usefully reflects what a ‘maximal’ policy option could hope to achieve by the year
2020, given that Member States will need time to transpose the new EU legal framework into

national law (the issue of timing is discussed below).

Due to the general lack of useful data, we are required to reason by analogy, and the UK
provides the only viable benchmark. The UK data set, together with the assumptions
underlying its compilation from several sources and some trend-based projections through to
2020, is produced in Appendix G."”* Reliance upon these data does not, however, mean that
it is necessary to ignore differences between Member States. On the contrary, we build upon a
simple but important insight: if it is possible to identify key factors affecting the profitability
of asset-confiscation work, and EU-wide data are available for these factors, then these data
can be combined with benchmark profitability data for a given Member State to examine
how profitability may vary owing to differences in the key factors between Member States. In
this way, we develop EU-27 estimates for the impact of the ‘maximal’ policy option upon
income and cost and, thus, profit and profitability. This analysis is set out in Appendix G. By

51 The official website of the Netherlands’ Openbaar Ministerie (public prosecution) claims a profitable asset-
recovery programme, but this cannot be assessed because data are provided only for income, not administrative
burden.

152 Tt should be noted that an exact parallel would not necessarily be any more useful where other Member States
themselves differ from the proposed ‘maximal’ option (consider, e.g., France’s ‘general confiscation’ power, or the
equivalent powers in Denmark, the Czech Republic, Slovakia and Latvia).

153 Whilst a database consisting of other Member States in addition to the UK would be preferable, it is not
possible to present it at this stage. Should further data become available in the future, they can be incorporated
into our analysis. Indeed, if the method is recognised as valuable, appropriate data for the purposes of refining the
application of this method could be generated quickly by limited future research exercises in selected Member
States (given sufficient cooperation from local experts).
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way of summary, the components of the logic model for generalising profitability are as

follows:

e Income is a function of profitable criminality (in order to generate a pool of
criminal assets) and also investment in policing (representing a Member State’s

capacity and willingness to combat organised crime).

e Cost is assumed to be a function of administrative efficiency within the Member

State as a whole.

The results of this analysis are encouraging. Table 6-5 shows that 21 of the 27 Member States
are estimated to be profitable ground for the maximal legislative option even if MR is
excluded. The additional benefit of MR is very difficult to estimate, so we include a sensitivity
analysis, the results of which indicate that some of the unprofitable Member States will
become profitable under different MR scenarios. Even an optimistic scenario would not,
however, bring about profitability in Finland and Denmark. This is explained by relatively

Analysis

low levels of criminality and relatively low investment in policing in these countries.

Table 6-5 Profitability of maximal legislative option without MR, EU-27

Member State R(-z(\g::)ue g::; '?é?:)t (i:g:::lr:agisct’) Categorisation
Czech Republic 131.00 36.57 94.43 3.50 highly profitable
Lithuania 188.08 131.08 57.00 2.63 highly profitable
Spain 167.56 124.86 42.70 2.58 highly profitable
Latvia 31.66 10.87 20.79 2.12 highly profitable
Poland 19.21 4.27 14.94 1.91 highly profitable
Slovakia 32.49 18.33 14.15 1.46 highly profitable
Slovenia 105.42 91.92 13.49 1.37 highly profitable
Romania 109.13 96.73 12.40 1.16 highly profitable
Estonia 19.24 13.80 5.44 1.1 highly profitable
Bulgaria 10.78 5.77 5.01 0.87 moderately profitable
Hungary 8.89 412 4.77 0.81 moderately profitable
Netherlands 12.88 8.32 4.56 0.77 moderately profitable
Portugal 8.02 4.43 3.59 0.55 moderately profitable
Malta 5.85 2.38 3.47 0.46 moderately profitable
United Kingdom 21.39 19.22 217 0.43 moderately profitable
Cyprus 2.74 0.75 1.99 0.42 moderately profitable
Greece 3.43 1.45 1.98 0.39 moderately profitable
Italy 2.37 0.76 1.61 0.34 moderately profitable
France 2.1 1.49 0.62 0.15 moderately profitable
Germany 1.00 0.48 0.53 0.13 moderately profitable
Belgium 0.26 0.18 0.08 0.1 moderately profitable
Luxembourg 1.48 1.51 -0.03 -0.02 not profitable
Sweden 7.67 8.62 —-0.96 -0.11 not profitable
Austria 7.74 9.27 -1.53 -0.17 not profitable
Ireland 7.66 9.89 —2.23 -0.23 not profitable
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Revenue Cost Profit Profit ratio N
Member State (€m) (€m) (€m) (profiticost) Categorisation
Finland 1.99 4.33 -2.35 -0.54 not profitable
Denmark 1.73 5.79 —4.06 -0.70 not profitable

Source: own Calculation

It is important that these results are not misinterpreted. They are rough estimates which
indicate that asset confiscation is likely to be profitable overall if pursued with vigour. By
analogy with the UK, they represent annual performance which the maximal legislative
options could achieve, from a standing start, by 2020. Member States that are already some
way along this route, together with those that can implement change faster than the UK
(including by learning from the UK’s experience), may of course be able to achieve more.
Likewise, a Member State that faces additional limitations may take longer to become
profitable. It is important to realise that, during this time, confiscation work will not
necessarily be profitable as it will take time to implement changes, and then for cases to
progress through the judicial system. We did not have sufficient data to model this process.'>*
Rather, our results are estimates of annual performance which a Member State with currently
low utilisation can, all else being equal vis-2-vis the UK, achieve by 2020.

6.3.2 Recovery in favour of victims

Our analysis of profitability focuses entirely on assets recovered in favour of the state.
However, at least as valuable to society are assets recovered in favour of identified victims, as
these assets are not only denied to criminals (contributing, if the logic holds, to the first
general objective) but their restitution also achieves restorative justice for victims (which is the
second general objective). The paucity of statistics in this area has already been noted.”
Nevertheless, experienced practitioners to whom we spoke estimated that recoveries in favour

of victims were significant."®

Importantly, actions which help to recover assets in favour of the state are, at least in the early
stages, identical to those which help to recover assets in favour of identified victims. Referring
back to the attrition diagram (Figure 3.1), there is in both cases a need to identify and
preserve criminal assets; in some Member States it is even possible for victims to claim from
the state after assets have been recovered. Two assumptions follow from this. The first is that
an impact upon recoveries in favour of the state will be attended by a pro raza impact upon
recoveries in favour of victims. The second is that the two types of recovery have a similar cost
base. However, because the costs tend not to be separated out by the agencies involved,”’
most of them are already built into the foregoing profitability estimate. Consequently, if

154 For an example of a fledgling asset-recovery agency currently operating at a loss, see the annual reports of

CEPAIA.
155 See Section 2.2.3.

156 According to experts in the UK, a significant minority (perhaps a third) of assets recovered in the context of
criminal proceedings goes to victims. In Germany the proportion may be higher. According to one expert there,
some three-quarters of all freezing/seizure orders are made possible by the availability of ‘recovery assistance’ in
favour of victims, meaning that, at the time the action was taken, restitution in favour of victims was contemplated
(although this does not mean that this proportion ultimately goes to victims).

157 Separate accounting is difficult in light of the fact that it is often not clear until the latter stages of the asset-
recovery process whether state or victim stands to benefit.
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assets recovered in favour of victims are counted alongside those recovered in favour of the
state, the profitability of asset-recovery work rises. We do not attempt to quantify this effect,
other than to note that it is likely to be significant.

For Member States which have social reuse programmes, it is also reasonable to assume that
an increase in confiscations will result in a pro rata increase in assets flowing through these
programmes, to the benefit of victimised communities and subgroups.

6.3.3 Impacts upon public confidence

The logic supporting a positive association between asset confiscation and public confidence
(and social reuse and public confidence) has been set out in Section 3.1.3. Whilst the
available data do not permit either of these associations to be quantified, we nevertheless
assume them with a reasonable degree of confidence based on the said logic, as backed by
anecdotal evidence from practitioners.

6.3.4 Impact upon crime

Higher-order impacts — defined as those flowing from impacts upon crime — may be social,
environmental or economic. Social impacts have been discussed elsewhere. Defined in
positive terms, they would include a decrease in the suffering of victims and an increase in
‘social capital’ (see Appendix G). Environmental impacts would include a decrease in the
frequency of environmental degradation due to environmental crimes, as well as any remedial
work able to be funded through ‘social reuse’ programmes. A literature review (Appendix G)
revealed a number of case histories and sectoral studies of the links between organised
criminal enterprise and environmental depredations such as toxic-waste dumping, and these
were supported by an example relayed in fieldwork."® Thus, if asset confiscation has a macro
impact upon organised crime, then we would expect this to manifest itself in relation to
environmental crime and nothing suggests that the impact for environmental crime would be
greater or less than the overall impact. Economic impacts would include reduction in the
economic cost of crime — for example, medical expenses, repairing and replacing damaged
property, costs to businesses (Appendix G reviews literature on the costs of crime, giving some
idea of the scope for such impacts). Other potential impacts include increased foreign direct
investment and several different impacts upon small and medium enterprises (SMEs) — for
example, reduced patronage from organised criminal groups, greater ability to seek recourse in
the law, and greater ability to raise legitimate capital.

All of these impacts presume that asset confiscation will have a macro impact upon crime
rates (i.e. by reducing crime). Because we do not make this assumption (for the reasons
explained in Section 2.4.3), it would be speculative for us to go on to assess them, and we do
not do so. This does not, however, rule out higher-order impacts flowing from changed
criminal behaviour rather than from reduced crime rates. We identify one such impact which,
far from being speculative, seems highly likely owing to an absence of competing logic: viz
that increased asset-confiscation work will cause an outflow of illegitimate capital from the
EU. Insufficient data prevent us from quantifying this impact, but its logical contours may be
deduced as follows.

158 It was reported that Member States with high environmental standards may present opportunities for organised
criminal groups to secure waste-disposal contracts through competitive bids and then profit by disregarding the
standards (dumping the waste illegally), in the process driving out legitimate competitors.
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Capital flight is inevitable in circumstances where criminals are involved in a ‘game’ against a
state trying to confiscate their assets, for the simple reason that shifting assets to another
jurisdiction erects a barrier, raising the cost to the state of playing the game as it must seek
cooperation from agencies abroad. Not all criminals will behave in this way. For some the
costs (e.g. lawyers, accountants, bankers) may be prohibitive. Others may face rational
incentives to maintain significant amounts of assets in their local communities (as is often the
case with Mafia-type criminals, who benefit from visible displays of power). Still, the
imperative to shift assets abroad — often laundering them en route — is strongly felt by many
criminals, who then face a choice of many destinations, both within and outside the EU.

Many factors will influence this decision and not all of these will be rational in terms of the
game being played against the state (e.g. language, climate, physical proximity). All else being
equal, however, it is logical to assume that criminals will favour potential destination states
with weak systems for confiscating criminal assets and/or rendering MLA. This means that,
discernible or not, the flow of illicit capital within the EU is already influenced by differences
between Member States in these areas. As a corollary, EU-level action to reduce these
differences — by harmonising laws, requiring MR and promoting utilisation — will have two
consequences.

First, it will tend to even out differences between Member States, affecting capital flows
throughout the EU.

Second, the overall boost to asset confiscation in the EU will make countries outside the EU
relatively more attractive destinations, resulting in a net capital flight out of the EU.

Member States may be unlikely to complain publicly about an outflow of illicit capital, but
this does not mean that there will be no negative impacts. On the contrary, it is likely to cause
localised economic decline in areas (geographical regions, or particular sectors of the
economy) which are popular as havens for illicit wealth. Such impacts will be felt not only by
the criminals and their associates but also, for example, by legitimate businesses that have
hitherto enjoyed their custom. These negative impacts are likely, however, to be accompanied
by positive impacts. Stripped of organised criminal patronage, a community may be poorer in
the short term, but it will also be more equal as between its citizens. Moreover, as rule of law
returns, so does a level playing field for business and, thus, competition and economic
growth. An inflow of legitimate capital may even replace that which has been lost, especially if
authorities make clear a long-term intention to pursue criminal assets. Taking all this into
account, the overall impact of capital flight is far from obvious. Without any means of even
determining whether it is positive or negative overall, we do not take this assessment any
further.

Ranking of policy options

In order to rank policy options against the various evaluation criteria defined in Section 2.3.2,
we draw upon the synthesised phase 1 analyses (Table 6-3) in order to assess fundamental
rights, proportionality, compatibility, simplicity/coherence and direct costs; and upon
the phase 2 analyses (Section 6.3) in order to assess social, economic and environmental
impacts. We then make an overall comment on the geographical disposition of impacts.
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Amongst the phase 2 analyses, we draw only upon those that are non-speculative. These are

highlighted in bold in Figure 6.1.
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Figure 6.1 Non-speculative economic, social and environmental impacts

Although the occurrence of capital flight is reasonably certain, we are unable to assess its
overall impact, including whether desirable or not. We therefore rank policy options against
the economic impacts criterion on the basis of our profitability assessments only. These, it
will be recalled, take into account both income (recovered assets) and costs by offsetting these
against each other. According to our analysis, 21 Member States would be profitable for the
maximal without MR option, rising for the maximal with MR option. Whether the minimal
legislative option affects profitability more or less than the maximal without MR option will
vary between Member States.”” Given that our modelling suggests that some Member States
may remain unprofitable, it should be made clear that none of the options actually forces
such Member States to incur costs through utilisation. Member States may, if they choose,
incur only direct costs (implementation costs and administrative burden). Here we note that
the maximal legislative options incur additional direct costs owing to EU-level action #16,
which would impose reporting obligations upon Member States in order to encourage
utilisation. We do not consider these costs to be disproportionate to the legitimate aim of
increasing utilisation throughout the EU as they are also essential monitoring and evaluation
activities (see Chapter 1) and, in any event, the ongoing costs will be minimised where
utilisation is in fact low.

Against the social impacts criterion we rank policy options based on two positive impacts:
assets recovered to victims and greater public confidence in Member-State criminal-justice
systems. These are first and foremost a function of the fact that criminal assets are being
confiscated, so the maximal with MR option would have the greatest impact followed by
either the maximal without MR option or the minimal legislative option, depending upon
Member State. The additional, direct impacts upon redistribution of some EU-level actions
(in particular, #14 and #21) do not alter this ranking.

159 For the same reasons explained in Section 6.2.3.
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We analyse no environmental impacts as, for the reasons already given, all such impacts are
speculative.

Many EU-level actions would improve the simplicity and coherence of the EU legal
framework. Because several of these relate to MR, the minimal legislative option outranks the
maximal without MR option.

Both of the maximal legislative options harbour concerns regarding fundamental rights.
Most of these can be turned into positives by including minimum remedies or other
appropriate safeguards in the EU legal framework. This is not the case, though, for concerns
over EU-level action #7, which includes a presumption against close associates of criminals in
order to achieve third-party confiscation. In the event that this impact is considered
disproportionate, the EU can substitute the milder third-party confiscation regime in #7a.
This would weaken the impact of the maximal legislative options upon confiscation and,
thus, slightly dampen our estimates of profitability and the amount of assets recovered.

Similarly, some aspects of the maximal legislative options also harbour concerns over
proportionality and compatibility with Member-State justice systems. These were
determined to be potential or likely barriers and therefore not fatal to the policy options. It is
nevertheless appropriate to take into account the possibility that they will materialise and,
thereby, weaken the maximal legislative options. This would affect estimates of profitability
and the amount of assets recovered, but probably not catastrophically, so as to change our
overall conclusions.

Finally, we comment briefly on the geographical disposition of impacts by noting whether
any regions or subgroups of Member States may experience particular impacts (especially any
disproportionate negative impacts). In this regard, few trends are evident despite the 21 EU-
level policy actions, and also profitability, being analysed at the Member-State level. The
main region-specific impact is the aforementioned lower profitability in Nordic countries.
Capital flight will also be an uneven phenomenon, although the available information here is
less specific. Our analysis does not confirm any trends based on economic or historical
factors. Whilst the data available do not permit utilisation to be formally ranked, enthusiasm
for asset confiscation appears to vary amongst relatively rich Member States, relatively poor
Member States, and even within the former Soviet bloc. In saying this we do not claim that
such factors are irrelevant; we seek only to highlight a high level of heterogeneity that does
not lend itself to simple categorisations.

Rankings against each evaluation criteria are now summarised in Table 6-6.

Table 6-6 Rankings against evaluation criteria

Policy option

Criteria
no non- minimal maximal without maximal with
change legislative legislative MR MR
Economic impacts 5 4 3 2 1
Social impacts 5 4 3 2 1
Environmental impacts 1 1 1 1 1
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Policy option

Criteria
no non- minimal maximal without maximal with
change legislative legislative MR MR

Fundamental rights 1 1 1 2 2
Proportionality 1 1 1 2 2
MS compatibility 1 1 1 2 3
Simplicity and 4 4 2 3 1
coherence

Direct costs 1 1 1 2 2
Geographical 1 1 1 1 1
disposition

It should be remembered that these are rankings rather than scores on a scale. Differences in
rank may therefore have vastly different meanings and, in this sense, the table is but a rough
summary. Moreover, the different evaluation criteria do not necessarily deserve equal weight
in the context of this study (e.g. direct costs would seem to be of far less importance than
economic impacts, as defined). For these reasons, it is not possible to arrive at an overall
assessment simply by summing rankings. A holistic approach is instead called for. With this
in mind, we rank the policy options as follows:

Maximal legislative option including action on MR.
Maximal legislative option without action on MR.
Minimal legislative option.

el S

Non-legislative option.
4. No action at EU level.

We have ranked the maximal without MR and minimal legislative options as equal second on
the basis that the rankings here will vary between Member States. The relative ranking of
these two options is, however, not very important for the simple reason that action on MR
will belong to separate legal frameworks (one for freezing orders, the other to confiscation
orders) from action to harmonise Member-State laws. In each case — for any number of
reasons — it either will, or will not, be possible for the EU to take legislative action. In the
event that action on all fronts is possible, the EU can pursue the maximal with MR option. If
not, then the ‘choice” between the maximal without MR and minimal legislative options is in
fact dictated by circumstance.
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cuarr7. Monitoring and evaluation

The usual strategy for designing monitoring and evaluation systems sits within the ‘theory of

change’ tradition of evaluation,'*

and consists of three analytical steps: (1) mapping the
intervention logic using logic models; (2) identifying and defining indicators; and (3)
presenting the findings in a dashboard that visualises and synthesises component measures.
Taking this as a starting point, it is important to clarify out the outset what is and is not

possible.

At the core stands the development of an ‘intervention logic’ articulating how policies are
supposed to meet their objectives. This involves identifying key causal chains leading from
policies to objectives. These can be used to structure and focus the measurement activities.
However, for a monitoring and evaluation system to be built on intervention logic in this
way, there must be a shared cause-and-effect process across all significant operating units
being monitored and evaluated. This is not necessarily the case in the present context. In
particular, our analysis of law and practice across the EU-27 has shown that Member States
enjoy ideosyncratic causal chains, with any given component featuring more or prominently
across different systems. Whilst our work in constructing detailed Member-State baselines has
the potential to form the basis of many different logic models, such an approach would
inevitably lead to an expensive and time-consuming centralised monitoring and evaluation
system with many different indicators, requiring considerable statistical and reporting support
from each Member State. Moreover, as the logic models evolve organically, monitoring and
evaluation systems could become outdated. Clearly, a simpler approach is required, even if
some scientific accuracy is sacrificed. The European Commission’s own IAGs, which link
indicators to general, specific and operational objectives, permit such an approach. In essence,
this focus on objectives is a means by which we can abstract from the existence of unique
logic models throughout the EU.

Indicators

This discussion follows the distinction in the IAGs between output indicators (which align
to operational objectives), result indicators (specific objectives), impact indicators (general
objectives) and context indicators (which are more general still). At the outset, it may be
observed that the examples provided in the IAGs appear to envisage very different types of

1% For a more detailed discussion of this approach see Tiessen ez al. (2009).
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problems from that under consideration here. Nevertheless, we follow the typology of the
IAGs in our search for indicators.

7.1.1  Output indicators

This study has, for the first time, produced a detailed map of EU-27 asset-confiscation law.
This permitted a gap analysis, which we used to identify the locations of first-order impacts
for those EU-level policy actions focused on eliminating these gaps (that is, all of the policy
actions except those relating to utilisation). This same gap analysis could be developed into a
system for monitoring output indicators, which would take the form of changes in Member-
State law and practice. A simple system would examine whether Member-State laws existed to
cover particular issues; a more sophisticated system could grade the adequacy of the laws on a
numerical scale.

7.1.2  Result indicators

Result indicators for specific objectives A, B, C and E (i.e. all except utilisation) could be
based on the output indicators discussed above. They could either be produced synthetically
by weighting the different components (in which case the weightings should be based on
expert input) or, if a holistic approach is preferred, expert judgement could be applied to each
Member State’s law and practice as a whole.

For utilisation of freezing and confiscation, result indicators need to be based on statistics.
One possibility is to measure the proportion of particular types of cases in which
freezing/seizure and confiscation are sought/obtained. This could be a useful indicator,
notwithstanding that not all cases will be apt for these measures. It would also be useful to
measure the direct profitability of asset-confiscation work, which (as we saw in Section 6.3.1)
involves measuring the amount recovered and the amount spent. These indicators could help
to explain utilisation rates.

For utilisation of MR instruments, the obvious result indicator is the uptake of MR as a
proportion of all cases. This would require statistics on the number of MR cases as well as the
number of traditional MLA cases. It would be helpful if such statistics were disaggregated by
Member State, because the relationships between different pairs of Member States remain
poorly understood.

7.1.3 Impact indicators
By way of recapitulation, the general objectives are:

e recovery of all criminal assets located within the EU; and

o disposal/redistribution of these assets to maximum effect.

An obvious impact indicator corresponding to the first of these is simply the proportion of
criminal assets recovered annually, which is the value of assets recovered annually as a
function of organised criminal turnover. This metric is not perfect as it disregards the
presence of previous years’ gains which would remain liable to confiscation, as well as the fact
that some criminal turnover may no longer be in the EU. In any event, as it would be a very
difficult task to estimate organised criminal turnover consistently across the EU, a more
realistic approach is simply to measure the absolute value of assets recovered annually.
Alternatively, focusing upon victims of acquisitive crime, the proportion who succeed in
recovering their property may be a useful indicator. Again, however, it is difficult to estimate
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the denominator; some crimes will go unreported, in other cases the value of the property
may be recorded inaccurately or not at all.

It is far more difficult to imagine impact indicators corresponding to the second general
objective. Here, context indicators are likely to be more useful.

7.1.4  Context indicators
The reasons for confiscating and recovering criminal assets identified in Section 3.1 provide
fertile ground for context indicators. We may recall that three reasons were identified, viz:

e combating organised crime;
e restorative justice for victims; and

e promoting confidence in justice systems.

Beginning with the first of these, context indicators could include crime rates (or organised-
crime rates). For the second, context indicators could focus on social harm within deprived
communities and subgroups. For the third, context indicators would include any measures of
public confidence in the administration of justice.

Monitoring and evaluation arrangements

We now turn to consider how it may be possible to obtain data for the foregoing indicators as
a basis for monitoring and evaluation. Reporting obligations are likely to feature heavily in
any monitoring and evaluation system, but we show that there may also be scope for the EU
to conduct its own research.

7.2.1 Ascertaining changes to law and practice

Member-State law and practice is continuously evolving, and the EU has a need for current
information. This could be captured through various means, ranging from formal reporting
obligations, through informal reporting arrangements (e.g. updates via the ARO Expert’s
Platform) and the commissioning of further research projects, and to in-house research.

7.2.2 Reporting statistics

Member States are best positioned to gather statistical data of the type required for the
foregoing indicators. As we have already noted, however, there is a reluctance to gather such
data. Ultimately, the surest way to overcome this is to impose reporting obligations upon
Member States. This is, indeed, the very purpose of policy action #16. However, the
desirability of additional statistics must be balanced against the administrative burden placed
upon Member States. There may be practical limits to how much data Member States can be
expected to provide. Unfortunately, however, we lack the data to estimate how much
administrative burden the different statistics are likely to generate.

7.2.3 Modelling profitability

Profitability is an important indicator with the ability to explain (or predict) utilisation data
and trends. A lack of useable statistics prevented us from taking a traditional approach to
estimating cost and, hence, profitability. However, we were nevertheless able to estimate
economic impacts through an innovative profitability model. Our modelling suggested that
asset-confiscation work in the vast majority of Member States is likely to be profitable in the
medium term. However, these results are based on data from a single Member State — the UK
— extrapolated via a list of plausible (but untested) weighting metrics.
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More reliable estimates of profitability would be desirable. An efficient way to achieve these
would be to estimate actual costs in other Member States for which income data (i.e. amounts
recovered annually) exist. This would increase the range of Member States from which we
extrapolate, thus making all of the results more credible. Costs in these Member States could
be estimated based on available data, in the absence of which Activity Based Costing exercises
could be carried out for components of Member-State asset-confiscation apparatus.'® Such
exercises may be alien to relevant Member-State authorities, in which case they could be
carried out in research commissioned by the EU.

7.2.4 Modelling social harms

Using asset confiscation as a means of restoring to victims (individuals, communities and
corporations) what they have lost as a result of organised crime is both morally and politically
attractive, but the effect has not been established empirically or quantified. It will therefore be
inherently difficult for the EU to monitor the efficiency and effectiveness of any EU-level
action in aid of victims (e.g. support for social reuse programmes). Furthermore, where losses
are indirect or not easily monetised or where communities or other groups are involved, there
is an obvious problem of establishing a fair and reasonable level of compensation.

Whereas there are currently no reliable indicators for social harm within victimised
communities and subgroups, efforts are underway to establish reliable means of measuring the
social, psychological and economic harms created at community level by different forms of
crime. These efforts will result in benchmarks that can then be used to assess the impact of
both asset-confiscation enterprises and social reuse strategies. Based on our review of the
literature, no top-down macroeconomic impact research can seriously compete with such a
bottom-up approach. We therefore recommend that consideration be given to how such an
approach might be harnessed to a monitoring and evaluation system. The European
Commission should keep abreast of relevant research developments, with a view to
incorporating appropriate metrics eventually into an overall monitoring and evaluation
system.

161 The following reference from the UK’s Crown Prosecution Service (CPS) is especially appropriate in this

context: http://www.cps.gov.uk/publications/finance/abc_guide.pdf (as of September 2012).
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Appendix A.  Summary of fieldwork

Fieldwork was carried out iz situ and/or by telephone in all 27 EU Member States. In order
to understand how Member-State laws operate in practice through the EU, we endeavoured
to interview government practitioners (i.e. police, prosecutors and others) in each Member
State. Only in Poland did scheduling difficulties prevent this. We complemented this core of
interviews with other perspectives from judges, defence lawyers, academics and, in the case of
Italy, from persons with experience in the social reuse of confiscated assets. Table A.1
summarises this fieldwork.

Table A.1 Fieldwork in Member States

MS Police / prosecutor Judge Defence Academic Other

BE 1 . . 1
BG 3 . 1

Ccz 2

DK 2

DE 5 . . 1
EE 2 1

IE 2

EL 2 . 1 2
ES 3 . . 1
FR 2 . . 1
IT 2 . . 3 3
CY 2

Lv 2

LT 1

LU 2

HU 2
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MS Police / prosecutor Judge Defence Academic Other

MT 2

NL 2 . 1 1
AT 2

PL . . 1

PT 3

RO 2 . . 1
SI 2

SK 2

Fl 3 . . 1
SE 3 1 . 1
UK 7 . 2 1

In addition to this fieldwork we conducted interviews with representatives of the following
EU and international institutions:

e Europol

e Eurojust

e CARIN

e  Moneyval

e FATF

e CoE: ECHR

e CoFE Venice Commission.
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Appendix B.  Confiscation statistics

We present statistics for the following Member States in which relevant material was provided
or located through fieldwork and data search:

e Bulgaria
e France

e Germany

e Hungary
e Ireland
o lraly

e Netherlands
e  United Kingdom.

Bulgaria
Table B.1 Bulgarian statistics (2006-10)

Freezing cases Assets frozen Confiscation Costs*
p/a p/a (€m) cases p/a (€ millions)
2006 100 21.8 12
2007 109 66.6 33
2008 126 66.3 57
2009 155 254 79 6.5

Source: CEPACA Annual Report (2009)

As at the end of 2009, of all the confiscation cases brought to date:

e 133 remained at first instance trial;

e 28 decisions at first instance (CEPACA won 22);

e 13 decisions at second instance (CEPACA won 7); and
e 6 cases finalised (CEPACA won 4).

Recovered assets from the four cases won = €1.0m.

Value of assets in the 29 successful cases = €10m.
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France
Table B.2 French statistics (2005-9)

Seizures by police (€m) Seizures by gendarmerie (€m) Total seizures (€m)
2005 . . 51.3
2006 60.5 11.4 71.9
2007 51.8 3.8 55.5
2008 35.1 58.8 93.9
2009 58 127.7 185.7

Source: reports of PIAC

Germany
Table B.3 German statistics, organised crime (1992-2009)

% of investigations in which Estimated profit in Amount seized Total number of
assets seized these cases (€m) (€m) recorded crimes

1992 5.0
1993 6.6
1994 6.8
1995 8.3 . <20 in mid-1990s
1996 10.5 . 6,647,598
1997 12.1 . 6,586,165
1998 215 . . 6,456,996
1999 22.2 . 118.5 6,302,316
2000 30.2 . . 6,264,723
2001 30.7 760 . 6,363,865
2002 25.0 1500 31 6,507,394
2003 25.3 468 69 6,572,135
2004 24.2 1337 68 6,633,156
2005 254 842 97 6,391,715
2006 25.9 1815 60 6,304,223
2007 29.1 481 39 6,284,661
2008 27.0 663 170
2009 26.9 903 113

Source: Utilisation, seizure, profit: BKA annual organised-crime situation reports); total number of
crimes: Eurostat (2010)

It is important to note that utilisation, amount seized and estimated profit refer to organised
crime as defined by the Federal Criminal Police Office (BKA). We do not have a precise
definition of ‘profit’ in this context.

Table B.4 German statistics, all crime (1999-2009)

Number of proceedings in  Total (state and civil) Total amounts Total number of
which assets confiscated claim (€m) confiscated or recorded crimes
forfeited (€m)
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1999 - - 219 6,302,316
2000 - - .536.9 6,264,723
2001 - - .332.6 6,363,865
2002 - - 294 6,507,394
2003 - - - 6,572,135
2004 6045 1268 306 6,633,156
2005 6010 1191 319 6,391,715
2006 6101 1066 301 6,304,223
2007 7050 592 219 6,284,661
2008 - - - -

2009 6725 901 281 -

Source: Confiscation statistics — fieldwork, FATF (2010aq), Fijnaut and Paoli (2004), pp. 752-753;
total number of crimes — Eurostat (2010)

Hungary
Table B.5 Hungarian statistics (1999-2008)
Recorded crimes Convictions (total) Convictions Forfeiture Amount
(property and cases frozen/seized

financial crime) (€m)

1999 505,716 95398 50840 56

2000 450,673

2001 465,694 94538 48249 14

2002 420,782

2003 413,343 93442 45090 35

2004 418,833 41

2005 436,522 97558 44676 233 69

2006 425,941 42

2007 426,914 86705 38112 598 102

2008 . 57

Source: Utilisation, amount frozen seized — police interviews and criminality and criminal justice'
report of Hungarian Prosecutor General (2008); recorded crimes — Eurostat (2010)

These statistics evidence a rising utilisation rate (forfeiture cases as a function of convictions).
Data are not available for amounts ordered, confiscated or subsequently recovered.
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Ireland
Table B.6 Irish statistics (2003-9)

CAB recovery from CAB recovery from CAB total Running costs Recorded crimes

NCB confiscation (€m) revenue powers recoveries of CAB (€m)
(€m) (€m)
2003* ? 10 ? 5.7 103,462
2004* ? 16.4 ? 5.7 99,244
2005 2 16.3 18.3 5.2 102,206
2006 3 191 221 5.2 103,178
2007 0.3 10 10.3 51
2008 6.1 5.9 12.0 7.5
2009 1.4 5.2 6.6 6.9

Source: CAB data — annual reports of the CAB; recorded crimes — Eurostat (2010)

The recovery data relate only to the CAB, which has NCB confiscation powers and also
revenue powers (i.e. the ability to levy tax on previously undeclared income where even an
NCB case cannot be made out on the evidence). Amounts recovered from NCB confiscation
mostly relate to work from previous years, owing to a lag between the seizure of assets and
their vesting in the state (unless there is disposal by consent, the law requires seven years).'®*
Moneys recovered by victims through the work of CAB were not identified and so were not
available to add to these figures.

Operating costs for the CAB include the cost of training regular gardai (police officers) so
that conviction-based confiscation can be performed at local level. No conviction-based data
are available.

Iltaly
Table B.7 Italian statistics (1992-2009)
Assets Assets ordered Final Disposals Recovered Social reuse
investigated confiscated orders value (€) (€m)

1992 0 13 9 1.8 0.5
1993 85 9 3 0.4 0.1
1994 1 27 2 0.2 0.1
1995 0 22 5 1.0 0.5
1996 15 102 18 37 2.7
1997 71 340 63 18.6 9.3

162 Fieldwork interview.
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1998 155 404 129 18.2 8.6
1999 392 640 216 37.2 27.2
2000 435 575 249 38.9 18.2
2001 203 718 231 47.4 35.4
2002 211 477 329 89.9 71.5
2003 464 300 287 40.8 22.5
2004 660 328 287 47.4 271
2005 1044 400 190 51.8 32.1
2006 4427 1566 414 172 31.8 10.0
2007 8040 1790 325 518 97.5 38.1
2008 6173 949 319 804 165.5 80.8
2009 12741 2333 380 544 101.3 60.7
TOTAL 62551 11067 6207 4074 797.1 447.4

Source: ltalian Department of Justice (2010)

Social reuse data refer to assets used or allocated for social purposes by municipalities. They
do not include any assets or revenue streams allocated to law-enforcement agencies.

Netherlands
Table B.8 Dutch statistics (2003-9)

Frozen assets under Amount ordered Amount recovered  Recorded crimes
administration (€m) confiscated (€m) (€m)
2003 . . 10 1,369,271
2004 . . . 1,319,482
2005 . . . 1,255,079
2006 . . . 1,218,447
2007 . . . 1,214,503
2008 550 . 23.4
2009 600 70 50

Source: Amount confiscated — authors’ fieldwork; recorded crimes — Eurostat (2010)

Data for frozen assets under administration include assets frozen in previous years and
remaining under administration. Data for amounts received refer to confiscation orders
successfully enforced, which typically relate to confiscation orders from previous years.
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United Kingdom
Table B.9 UK statistics (2001-9)

RAND Europe

Amount confiscated
(Em, realised orders)

Recorded crimes

2001

2002

2003 25
2004 46
2005 84
2006 125
2007 136
2008 146
2009 154

6,085,903

6,544,490

6,548,691

6,193,756

6,096,153

5,968,674

5,444,648

Source: Amount confiscated — UK Home Office; recorded crimes — Eurostat (2010)

More detailed information for the UK is given in Appendix G.
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Appendix C.  Organised crime typologies

Organised crime is an ill-defined concept for the purposes of pan-European analysis. This is
hardly surprising given that it varies markedly across and even within Member States. It is a
daunting task to develop a definition of organised crime which is applicable across cultural
contexts (Finckenauer, 2005). Political, economic and sociological perspectives all regard
human relationships as the basis for organised criminal activity both within organised
criminal networks and between them and their milieu (Mclllwain, 1999). However, whether
these relationships are organised according to a hierarchic, patron—client or enterprise model
is a difficult empirical question (von Lampe, 2003). It is clear from the literature that the
Italian Mafia-type organised criminal group is only one end of a diverse spectrum of criminal
organisations (Fijnaut and Paoli, 2004) in which links to legitimate markets and the
embeddedness of groups in societal, economic and political life may take various forms (von
Lampe, 2008).

The individual criminal’s motivations to join an organised-crime group may be
conceptualised in an economic framework in which financial motivations provide the prime
driver. In this enterprise model of organised crime (cf. Smith, 1980), organised criminal
groups provide financial or in-kind benefits to the communities in which they operate in
three major forms:

e as part of their operating costs such as wages to ‘employees’ or corruption ‘fees’ to
police officers and other public servants;

e by providing illegal or legal inputs to local businesses and households, which range
from private protection through enforcement of business contracts to garbage
collection; and

e by consumer spending or investing profits in the legal economy.
y p g gPp g y

Naturally, fighting organised crime and improving the effectiveness of asset confiscation
would terminate or curtail some of these financial flows and transfers to communities. In
order to understand this link between the organised criminal group and its social, economic
and political environment a simple typology may be sketched. This typology combines two
distinct categorisations in order to arrive at a theoretically sound and empirically valid
typology: (1) the works of von Lampe (2008, 2004) as they provide a simple yet insightful
theoretical framework which is applicable in the diverse cultural contexts of the EU and
which focuses analytical attention on the embeddedness of criminal groups in the societal
milieu in which they operate; and (2) Europol’s organised-crime group typology ((Europol,
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2007, 2008, 2009) which adds insights about modes of influence (i.e. violence, corruption,
brand) and influenced actors (i.e. law enforcement, local society).'® These two typologies are
sufficiently similar to each other to allow a sound synthesis. In addition, they also
complement each other; thus, the resulting typology covers all decisive aspects of organised
crime.

The typology of von Lampe (2008, 2004) identifies five ideal-types as depicted in Figure C.1,
to which we subsequently match the organised-crime categories of Europol (2009, 2008,
2007).

Elites D £t
Mainstream S0 P
Subculture o
1 - Network 2 — Network 3 — Network 4 - Network 5- Mafia-like
without so- embedded in embedded in embedded in alliance of
cial support marginalized Mainstream Power Elites upperworld
structure Subculture and under-
world
O = isolated criminal Network

enuna,
o *e
-

H 1

. .
Cenaantt

integrated criminal Network

Source: von Lampe (2008)

Figure C.1 Different constellations of organised crime

The first type of organised criminals comprises criminal networks with no social support
structure within the country or locality of operation. These are referred to as representative

agents of organised-crime groups in a country other than the group’s own.'*

These often play
a crucial role in mediating between different groups and in managing supplies and sales
(Europol, 2009). This type is exemplified by burglary gangs that use home bases in Eastern

Europe as a hub for criminal activities in Western Europe (von Lampe, 2003).

The second ideal-type of organised crime depicts criminal networks that are rooted in the
marginalised subcultures of their country or locality of operation. This allows them to rely on
a social support structure which is larger than the immediate circle of their accomplices, but
one largely separate from the mainstream society and its institutions. According to Europol
(2009), these groups often use violence as the dominant mode of assuring compliance. This

163 Alternative typologies are either too complex and punctuated for our purposes (e.g. Fijnaut and Paoli, 2004) or
focus on other aspects of criminal activities such as relation to markets and state (e.g. Kawata, 2000).

164 It is not recognized as an independent type, rather as an auxiliary category.
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type is referred to in the Europol literature as VI-SO: violence in the local society. One
example of this type is the drug business and friendship ties within Turkish communities,
believed to play a major role in heroin smuggling and trade (Bundeskriminalamt (2002: 206);
Flormann and Krevert (2001: 61-85).

The third ideal-type covers criminal groups that are embedded in mainstream society. These
groups comprise outwardly law-abiding persons who are not restricted from taking advantage
of the legitimate local infrastructure. While many of these persons are clearly aware of the
criminal nature of their own activities there may be many others, including those close to
them, who are unwitting accomplices. Being embedded in mainstream society allows
organised criminal groups to exert corruption influence on law-enforcement officers such as
low- and middle-ranking police officers and judges. This influence may be based on mutual
favours or direct payment of bribes. In the Europol (2009) typology this type is called IN-LE:
influencing law enforcement. Examples cover investment or benefit fraud such as the case of
FlowTex in Germany in 2000 (Grill, 2001: 3).

The fourth ideal-type of criminal group covers criminal networks that consist of members of
the local power elite. It benefits from direct access to socially relevant decision-making
processes; this is in contrast with the previous type, where access is granted only through
lower-level officials via corruption. The fourth type enjoys a strong immunity from criminal
investigation owing to its high-level connections and membership. In this case the corrupting
influence concerns the whole society, not only a section of it, as — for example — public policy
decisions and public procurement outcomes usually have widely felt impacts. Due to their
connections to the legal economy and the wide networks they sustain, these organised-crime
groups often play an intermediary role between crime groups with less influence both
nationally and internationally. This type is labelled by Europol (2009) as IN-SO: influencing
society. Examples cover frequently quoted, but much less often completely unfolded, cases of
corrupted public procurement, for example in the former communist countries of Central
and Eastern Europe.

The final, fifth ideal-type of criminal network consist of an alliance between the political and
business elites and the underworld even though the balance of power may shift between the
criminal and legitimate spheres. These groups enjoy a great degree of immunity from
prosecutions as they can draw on a wide range of legitimate and illegitimate resources to
support their organisations. The comprehensive influence of these organised criminal
networks across all strata of society, economy and polity and their typically extended survival
tends to lead to their acquiring a distinctive brand on a par with the great international
corporations (e.g. La Cosa Nostra). The brand is often associated with control over a specific
territory and makes it possible for compliance to be achieved without direct use of violence or
corrupting influence. These types of group can choose between a wider range of modes of
influence, depending on which serves their purposes the best. Europol (2009) labels this type
as IN-VI-SO, highlighting that it combines all modes of influence and exerts power over all
stakeholders considered. This type is exemplified by politically entrenched Mafia-like
organisations in Sicily and Russia (Klebnikov, 2000; Paoli, 2003). Nevertheless, within the
EU this last type is perhaps much less widespread than feared, and there is little indication of
any rapid change of prevalence. This is a natural outcome of the importance of history in the
development of such groups (Europol, 2009; Fijnaut and Paoli, 2004).
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In terms of financial flows and transfers into the local communities in which organised
networks operate, the above different types have various characteristics. Distinctively, the
operating costs of the non-rooted first type typically arise outside the communities in which it
operates; likewise, it tends to spend its profits elsewhere. However, in each of the four other
networks a significant portion of operating costs arises in the local communities affected, even
if the criminal activities involved are part of an international operation. This arises because
embedded types of organised crime have to expend resources on preserving connections and
underpinning operations either in the form of wages to accomplices or in the form of
corruption fees to public or private officials. The deeper the criminal group is rooted in
societal life, the larger the amount of money that flows into the local economy. The key
difficulty in ascertaining this impact lies in the different degrees of interconnectedness of
illegal and legal activities (Ruggiero, 2010). For example, in Naples criminal groups are
heavily involved in the waste-collection industry, supporting their businesses through a range
of illegal activities (e.g. physical threatening of competitors). In such a situation illegal and
legal profits are difficult to delineate; in addition, local economic benefits are inherently
intertwined with the apparent costs of Mafia operations (Ruggiero, 2010). This helps to
explain why calculation of costs and benefits associated with organised criminal activity
remains a controversial and difficult enterprise.

Spending of criminal profits follows an erratic path free of normal accounting procedures,
where lavish personal spending is intertwined with operational spending. The few analyses of
organised-crime finances that deal with this issue shed some light, whilst leaving many
questions unanswered (van Duyne, 2007). It is well established that wealthy criminals who
got rich through engaging in organised criminal activities often attempt to find means of
money laundering in order to secure their wealth and to enjoy it by consuming goods and
services in the legal economy (Schneider, 2009). The only cross-national research which traces
such activity focuses on the Netherlands (Meloen ez 4/, 2003) and is further elaborated by
van Duyne (2003, 2007). These studies found, not surprisingly, that patterns of asset flow
and expenditure depend on the kind of criminal business and the social and economic
environment of the individuals involved. Typically, criminals do not venture far from their
country of income source. In terms of spending structure, it appears that about 20% of
overall profits was spent on gadgets and luxury goods, being reinvested in the criminal activity
itself (e.g. through buying new means of transportation). The remaining 80% flowed into
legal commercial activities, most notably real estate but also sports clubs, pubs and cafes —
most of which had only small to minimal economic value for their local markets (van Duyne,
2007). None of these investments and consumption activities appeared to have a systematic
impact on the legal markets, even though a few of them were significant in terms of turnover.

The amount of financial flows and transfers resulting from services provided by organised
criminal groups depends on the nature of the activity pursued and the degree of
embeddedness. Organised criminal groups that engage in racketeering, private protection and
enforcement of business contracts, and that impose significant costs on individual victims and
victim enterprises, nevertheless provide services which are valued by their ‘clients’ and
substitute for deficiencies in public services in many instances (Varese, 2006, 2004, 1994).
These activities may form part of the activity portfolio of all embedded types of organised
criminal networks. Moreover, organised criminal groups, especially the ones linked to the
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mainstream society and power elites, often aim at building up a range of legal enterprises
either for legalising their income or for generating additional profit. These legal enterprises
are often supported by illegal activities as well — for example, violence against legal
competitors or acquisition of competitive advantage through illegal means. Regardless of the
purposes and means used, these services also represent value for their consumers either as
households (e.g. garbage collection) or as companies.

In order to ascertain the geographical distribution of different types of organised criminal
groups within Europe, and to explore the links among them, Europol uses the concept of a
‘criminal hub’, defined as ‘a conceptual entity that is generated by a combination of factors
such as proximity to major destination markets, geographic location, infrastructure, types of
OC groups and migration processes concerning key criminals or OC groups in general’
(Europol, 2009: 27).

Each criminal hub receives goods and services from various sources inside its own territory
and outside it; and it also distributes these in the EU, thus forging criminal markets and
creating opportunities by linking organised criminal networks. The hubs are as follows
(Europol, 2009):

e North West hub — a distribution centre for drugs, centred in the Netherlands and
Belgium;

e North East hub — St Petersburg is an important logistical nexus for trafficked people
and contraband;

e Southern hub — Italian organised criminal groups work with counterparts outside the
EU and remit proceeds;

e  South West hub — centred on the Iberian peninsula and engaged in exploitation of
West and Central Africa for drug cultivation; and

e South East hub — trafficking activities based around the Black Sea.

In Eastern European criminal hubs, IN-SO and IN-LE types are most frequent, especially in
Romania, Slovak Republic, Czech Republic and Poland (Europol, 2009). Furthermore, there
are indications that in Hungary, Poland and especially in Bulgaria more violent organised-
crime group types are present such as VI-SO (CSD, 2010; Europol, 2009).

In Western European criminal hubs, many of the organised criminal groups play an
intermediary role in the world outside the EU as well as between various Member-State
markets. IN-SO types are also frequent here; however, a larger proportion of IN-VI-SO types
may be found especially in the Mediterranean region (Europol, 2009).

Organised criminal groups engage in a range of activities — such as crimes against persons (e.g.
human smuggling), drug trafficking, fraud, counterfeiting, gambling and robberies — and are
active in a variety of markets. We now briefly review some indicators for these activities.

Organised criminal groups tend to be involved in the drug trade, which continues to grow
despite the trend towards harsher drug laws and enforcement policies (Poret and Tejedo,
2006: 4). Pacula and Kilmer (2009) calculate expenditure in global drug markets by looking
at the amount that street dealers may earn in revenue. For the EU, they examine retail
spending on amphetamines, methylenedioxymethamphetamine (MDMA) and cannabis.
Given large uncertainties in this area, authors encourage users to consider the range of low
and high estimates, rather than any particular point estimate. Taking this approach, the
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market in the Member States in 2005 for these three drugs alone was estimated, as per Table
C.1, to be between €1.4 billion and €8.0 billion.

Table C.1 Retail spending for amphetamines, MDMA and cannabis, EU-27, 2005

Low (000s €) High (000s €)
Belgium 25,169 152,200
Bulgaria
Czech Republic* 62,078 256,055
Denmark 24,962 113,680
Germany* 200,366 826,610
Estonia 7295 46,598
Ireland 12,918 80,231
Greece 10,904 75,890
Spain 253,932 1,543,068
France 63,554 431,082
Italy 250,928 1,602,778
Cyprus 3068 22,078
Latvia 11,741 56,796
Lithuania 3338 19,051
Luxembourg 1,073 6820
Hungary 39,334 216,619
Malta 387 2327
Netherlands 23,205 160,491
Austria* 35,123 144,859
Poland 68,403 299,340
Portugal 8601 50,791
Romania
Slovenia 5981 44,291
Slovakia 30,162 186,899
Finland 26,191 149,465
Sweden 22,530 135,431
United Kingdom 469,528 2,559,180
TOTAL 1,363,204 7,955,106

Source: Pacula and Kilmer (2009)
* Only amphetamines and cannabis.
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Organised criminal groups are also involved in ‘modern crimes’, which present difficult new
challenges to law-enforcement agencies. Internet crime, for example, may be a source of ‘easy
money’ for those who are technically literate (Thomas, 2008). More generally, research is
exploring how organised-crime groups are able to take advantage of a more ‘networked’
society by exploiting advanced technology and IT in particular.'® In essence, IT breaks down
the geographical barriers to developing business in other countries, and organised-crime
groups are well placed to utilise IT systems to develop their businesses in drug trafficking,
smuggling, counterfeiting, gambling, and so on. The authors discuss how swift technological
change and complex dynamics within the international system provide new opportunities for
‘complex and advanced criminal activity’.

For the Member States reporting data in the European Sourcebook, approximately one in six
suspected offenders on average is an ‘alien’’* (see Table C.2). Such offenders are likely to
have connections that allow them to hide their assets in foreign countries better.

Table C.2 Origin of persons suspected of money laundering and drug trafficking, EU-27, 2006

Money laundering Drug trafficking

% of aliens % EU citizens % of aliens % EU citizens
amongst aliens amongst aliens

Belgium - - - _
Bulgaria 0 - 1.6 14.6
Czech Republic - - - _
Denmark - - - -
Germany 35.7 - 27 —
Estonia 0 - 40.4 3.1
Ireland - - - —
Greece - - - _
Spain - - — _
France - - 23.5 _
Italy - - - —
Cyprus - - - —
Latvia - - - —
Lithuania 0 - 2.8 50
Luxembourg - - - —
Hungary 20 - 3.6 30.8
Malta - - - -
Netherlands - - - —
Austria 56.4 — 36.5 —
Poland - - - —
Portugal - - - _
Romania 254 34-3 — —

165 http://centrim.mis.brighton.ac.uk/research/projects/orcrilin (as of September 2012).

16 Defined as not a citizen of the state in which the offence took place.
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Money laundering Drug trafficking
% of aliens % EU citizens % of aliens % EU citizens
amongst aliens amongst aliens
Slovenia 14-3 0 4-7 19-1
Slovakia 0-3 - 9-5 -
Finland - - - —
Sweden - - - -
UK - - - -
MEAN 16-9 - 16-6 -

Source: Aebi et al. (2010)

It must be appreciated that these useful conceptual qualitative descriptions, backed up in
some cases with interesting case studies in which some quantitative data are available, are a
long way from providing the kind of basis for impact assessment in the present study that
would be useful to policy-makers. In particular, it should be noted that in nearly all cases
quantification of the activities of criminal groups, even if it were not problematic because of
the lack of raw data, would be rendered so by the intertwining of victim costs with client
benefits at the local community level. Establishing a social cost balance sheet for organised
crime is far from straightforward.

This area of research has also not yet ventured into the asset-confiscation arena. We have an
hypothetical model of activity flows through geographical hubs, but we do not have a similar
model for the effects of asset confiscation on this model; nor do we have any information
about how the different types of organised-crime group respond to the threat or experience of
asset confiscation.
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This appendix uses microeconomic analysis to explain: (a) the profit motive for individuals to
engage in crime; (b) interventions by the state aimed at reducing the rate of crime; and (c) the
formation of organised criminal groups to spread risk.

The individual profit motive for engaging in crime

The process by which people engage in criminal activity may be thought of as a series of
economic decisions. People generally prefer more money than less, and their options for
obtaining money include legal and illegal activities.'” Illegal activities may be profitable
because they supply an illicit market (e.g. drug trafficking) or simply because they are
acquisitive of others’ property (e.g. fraud). Regardless, they entail a risk of detection by
authorities, which gives rise to two further risks, both of which may be thought of as costs.

First, there are criminal-justice costs. Detection can lead to arrest and remand in custody
whilst awaiting trial. Even if bail is granted, there may be heightened police attention. If a
conviction ensues, then if the crime is serious (and the most profitable crimes usually are), the
offender is likely to go to jail. Throughout this process the criminal, quite apart from facing
the lifestyle consequences of being made to stand trial and/or be sent to jail, has a reduced
capacity to profit from crime.

Second, there are asset-confiscation consequences, which are discussed below. As noted in
Section 3.1, interest in asset confiscation stems from the realisation that the threat of (even
lengthy) incarceration is not enough to deter highly profitable criminal activities. In
particular, ‘extended’ confiscation of the accumulated proceeds of previous crimes (see
Section 3.4.1) is expected to have a strong deterrent effect.

Figure D.1 is a simplified representation of the outcomes of a decision whether or not to
commit a particular crime. It shows only the potential consequences of asset confiscation and
not traditional criminal-justice consequences (e.g. financial and other consequences of being
in jail). The process starts with the individual seeking money and ends with a particular
amount of money, viz €x if they decide not to commit crime and engage in legitimate
income-earning activities, nothing if they commit the crime and fail to gain any assets, €y if
they gain and retain assets, nothing if they gain assets but these are confiscated, and —€z if
they suffer extended confiscation against their existing assets.

167" Assuming criminals to be economically motivated ‘rational actors’ abstracts from other factors, such as risk
appetite or social status, but is a useful starting point.
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Figure D.1 Asset-confiscation potentialities

The calculus of a person contemplating whether to engage in profit-motivated crime may be
expressed using expected value theory, which is rooted in a rational model of decision-
making. Several observations are in order.

First, not all criminals will correctly gauge the chances of being caught. This is so even on
average, as it has been observed that profit-motivated individuals make decisions that appear
to violate rational-actor assumptions. Experimental observations of real-life decision-making
thus led to the development of ‘prospect theory’, which predicts that individuals are relatively
risk averse regarding gains, and relatively risk loving regarding losses, as when leaders face
critical or crisis situations.

Second, most people discount the value of future benefits (and penalties), caring more about
today than about tomorrow. This tends to make crime more attractive than it otherwise
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would be, because of the (often lengthy) time lag between the acquisition of proceeds and
future confiscation.

Also, it is necessary to consider the criminal-justice consequences from which Figure D.1
abstracts. These include reduced quality of life in the event of incarceration, for which
individual utility functions — that is, the monetary value accorded one’s own liberty — will
vary widely. It is also relevant that attitudes towards criminality vary widely. Whereas some
criminals might prefer, all else equal, to earn a legitimate income, others place a positive value
on feelings of power, respect or belonging to a group (Bouffard ez 4/., 2010).

Taking all of these considerations into account, the following equation gives the expected
value (EV) of committing a crime, being: the value of the proceeds that a criminal activity is
expected to generate, minus the amount that can be expected to be confiscated by authorities,
minus the cost of carrying out the crime, minus expected loss due to incarceration, plus the
‘satisfaction’ received from living a criminal lifestyle:

EV(crime) = az p(l — nlJ)Pl] — ﬂz TtWIR—c+pu+86,
ij Kl

where:

P/ is the proceeds of the crime under contemplation, in the form of assets of types

j € (cash,real estate, ...,]) intended to be  held in  countries
i € (country A,country B, ...,I) and ni] is the probability of losing asset j in
country i pursuant to a confiscation order. P/ consists of assets with the potential to
become proceeds of the crime under contemplation, thus: Pl-] = pi] Vi] , where pi] is

the probability that an asset of value Vij will become part of the proceeds;

W/ is existing criminal wealth — that is, the proceeds of previous crime, in the form

of assets of type # in countries /;

mk is the probability of losing asset / in country / due to an extended confiscation
order;

R is a discount factor associated with the loss of asset VI/;J to account for the fact that
confiscation happens in the future, thus: R = 1/(1+r)", where r is the discount rate

and t is the time at which confiscation of Wl-] is thought to occur;
c is the cost of carrying out the crime (and hiding/laundering proceeds);
u is the subjective value of potential loss of liberty;

0 is the moral premium — that is, the satisfaction (greater than zero) or dissatisfaction
(less than zero) associated with criminal behaviour; and

a and B adjust for attitude towards different types (i.e. good and bad) potentialities.

The probability of losing an asset, or 7, is the probability that a series of events (not all of
them shown in Figure D.1) will occur. These events are as follows:

e Detection of crime (t) — the probability that authorities detect the crime under
contemplation and commence an investigation into the individual.
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e Identification of asset (w) — for each asset the probability that the investigation will
lead authorities to suspect that this asset constitutes proceeds of crime.

o Freezing/seizure (o) — for each asset the probability that dealing in it will become
impossible, pending possible confiscation.

e Conviction (y) — the probability that the individual will be convicted of the crime
under contemplation. This is relevant for conviction-based confiscation proceedings
only.

e Confiscation order (¢) — the probability, for each asset, of authorities achieving a
confiscation order.

e Enforcement () — the probability, for each asset, that a confiscation order will be
enforceable in the country in which the asset is held.

These are all independent probabilities, so the probability of losing assets is:

T=T.W0.0.Y.€.Q

Individuals contemplating carrying out a crime will need to evaluate 7 for different scenarios.
In trying to minimise 7, they essentially face two decisions.

First, they must decide on the details of the crime that they intend to carry out (this affects 7).

Second, they must decide if, where and how to conceal any proceeds gained (this affectsw,o,
€ andg). Each of these decisions will consist of a series of sequential choices. Concealing
proceeds, for example, involves choosing how to launder them; whose name to hold them in;
where to hold them, and so on; which choices will depend upon the nature of the assets; and
the information and resources available to the individual.

Whenever an individual has to make sequential choices, the decision-making process can be
performed through backwards induction. In a process with a distinct or finite time horizon,
this involves determining the best decision path by starting at the end and working back to
the beginning. Figure D.2 illustrates a basic example in which there are two decisions:
whether to commit crime and, if so, whether to hide assets. This results in a total of three
pathways, each with a different expected value function. Working backwards, the individual
contemplating committing the crime must first determine whether — if they committed the
crime — they would be better off hiding the assets (incurring the fees of accountants, lawyers
and bankers) or not hiding them (cheaper, but m will be higher). In the example given, the
EV function returns a higher value if assets are hidden (€100 compared to €90). The
individual next considers whether to commit the crime (knowing that they will then hide the
assets) or not. The EV function returns a higher value if they commit the crime (€100
compared to €75), on which basis, preferring more money to less, they choose to commit the
crime.
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Don’t commit crime Commit crime

€75

Hide assets Don’t hide assets

€100 €90

Figure D.2 Example of economic crime decision-making process
Intervention by the state

Just as the individual contemplating crime takes measures to reduce 7, the state may take
measures to increaseTl, in which case it enters into a game against the criminals.'®® Indeed, the
independent probabilities which, multiplied, make up 7, consist of a series of interventions by
authorities, all of which must occur for criminal assets to be recovered. If intervention fails at
any stage, the asset is not recovered. Thus, all else being equal, measures to make any stage of
intervention more likely (e.g. laws making intervention easier or less costly for authorities, or
greater resources for authorities), will reduce the expected value of crime by increasing .
Referring back to Figure D.1, there is a reduced probability of earning €y and an increased
probability of earning nothing, or of losing €z. Since individuals contemplating crime would
rather have more money than less, some of those at the margin are likely to reduce or cease
criminal activities, opting instead to follow the non-criminal path shown in Figure D.2. As
there may be peer and information effects, this may even dissuade others from engaging in
crime.'” Meanwhile, those remaining in crime face greater risks. Measures that facilitate
intervention thereby reduce the attractiveness of a life of crime vis-a-vis a life without crime.

In reality, criminals are dynamic agents who may attempt to minimise the possibility of
intervention. It would be naive to assume that they do not innovate to counteract changes to
the probabilities of the various interventions confiscation process. Typically, however, they
will face trade-offs, because these innovations will increase ‘operating costs’ (e.g. the cost of

168 Tt is not necessarily obvious that states play this game hard, or at all. This may be because individual agents of

the state (police, prosecutors, judges) are not incentivised to utilise asset- confiscation laws. In extreme cases, states
may deliberately abstain from the game owing to fear of capital flight, or even as a measure to attract foreign
criminal assets (e.g. in the case of tax havens).

199 e.g. See Gaviria (2000), which finds a statistical link between aggregate crime rates and the drug trade. The
author finds this is due to a variety of mechanisms, including the knowledge transfer from those in the drug trade
(e.g. on how to acquire firearms for those involved in other criminal activities) and the reduction in status for
criminal behaviour as individuals in the drug trade are offered higher status.
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paying bankers, accountants and lawyers to move or hide assets). This will be too costly for
some, who will be deterred from criminal activity. Others will remain in the game,"’ with
their assets better concealed than previously. Indeed, Levi and Osofsky point out the
possibility that ‘confiscation following Crime A does little more than make the offender more
careful with his assets when he commits Crime B. Thus, the offenders appear to get smart
about hiding their assets once they have been deprived of them’ (Levi and Osofsky, 1995:
13).

Criminals are not the only ones who face trade-offs. Asset-confiscation work places demands
upon the time of those agents of the state (police, prosecutors and judges) who carry it out.
Because these are the same professionals engaged in criminal-justice work, asset-confiscation
work may detract from the criminal-justice system unless the state makes additional resources
available. Yet this does not automatically mean that asset-confiscation work is a financial
burden upon the state. On the contrary, because it generates revenue in the form of recovered
assets, it has the potential to be cost neutral, or even to make a positive contribution. In every
country there will almost certainly be some ‘low-hanging fruit’ in the form of relatively
valuable criminal assets that are relatively easy to recover. Likewise, there will be criminal
assets which, being either well hidden or of low value, are uneconomic to recover. Moreover,
a thorough economic analysis should take into account second-order system effects. For
example, the deterrent effect of confiscation work should reduce the burden upon the
criminal-justice system. Likewise, if less crime is being committed then there should be less
criminal damage to property and a lower burden upon the health system arising from violent
offences and drug-taking. Finally, it is worth noting that asset-confiscation work can be
justified even if it is not cost neutral because crime reduction and restorative justice (or, at the

EU level, the AFS]) are results worth paying for.

In the game between criminals and the state, one of the biggest factors is the ability of the
criminal to hide assets overseas, where the state’s powers are constrained. Specifically, the
probabilitiesw, o and ¢ depend heavily upon the country in which an asset is located.
Assuming transaction costs are low, there is an obvious incentive for criminals to hold assets
in countries in which these probabilities are low. Low transaction costs are, of course, a goal
of the EU, making this an example of a negative side-effect of the EU’s economic agenda. Of
course, the imperative to shift assets to other Member States can be reduced by measures
aimed at convergingw, ¢ and ¢ by raising them wherever they are low throughout the EU.
The EU itself, by enacting supranational measures, can ‘triangulate’ this game between the
individual and the state. However, the EU is not a closed system, so any such measures will,
all else equal, result in capital flight as those at the margins — that is, criminals contemplating
moving assets outside the EU — are persuaded to do so. Of course, the opposite course of
action — measures aimed at convergingw, 0 and ¢ by lowering them wherever they are high —
would tend to promote the EU as a haven for criminal assets, which is antithetical to the goal

of an AFS]J.

170 They may suffer reduced profits. On the other hand, criminals involved in supplying illicit markets may be able
to pass on their higher operating costs, especially if they face reduced competition owing to the exiting of less
sophisticated competitors.
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Formation of organised criminal groups

The basic principles underlying the formation of organised criminal groups are the same as
those underlying the formation of legitimate businesses. There is, in the first place, an
underlying demand for illicit goods and services, which provides a profit motive. Individual
suppliers can then become more efficient, and capture more market share, if they pool
resources, share overhead costs and embrace specialisation. To avoid being undercut, their
competitors must do the same. The resultant firms, seeking then to preserve their own

existence, diversify by spreading risk across various activities, some of which may be licit.'”!

Organised criminal groups alter the framework within which individual decisions to commit
crime are made. For those contemplating criminal activity, membership of a criminal
organisation can provide both opportunities and job security. Expecting loyalty to be
rewarded over the long term, members may commit crimes (e.g. assassinating a rival) for
which the immediate risks outweigh the immediate rewards. The imperative for authorities to
confiscate criminal assets remains, however, because it is ultimately the proceeds of crime that
drive these expectations.

As criminals become organised, they become more difficult and, hence, expensive to police.
Those at the top of organised criminal groups can afford to distance themselves from evidence
of their criminality, whilst low-level members are easily replaced.'”” Profitable groups can also
invest in sophisticated responses to intervention by authorities. They can afford lawyers,
accountants and bankers to conceal assets. They can maintain semi-legitimate businesses
through which to launder criminal proceeds. They can afford to bribe officials. They can
maintain an intelligence apparatus and even, in exceptional cases, weaponry enough to
threaten the state’s monopoly on violence, at least at the local level. All else equal, these
sophisticated tools will tend to give criminals the upper hand in the asset-confiscation ‘game’
against the state — that is, by decreasing m. However, just as criminals respond dynamically to
intervention by state authorities, so can the latter respond to alarming trends in the
underworld. A heightened effort to confiscate criminal proceeds could constitute one such
approach.

7! These risks include those arising from the criminal justice system and those arising from asset-confiscation
activity, which have been discussed already. They also include the generic risks facing suppliers of markets, e.g.
increased competition from other firms, or falling consumer demand.

172 In particular, the delay between benefiting from crime (and being able to afford an expensive lifestyle) and the
possible negative consequences (e.g. confiscation) is long enough for finding willing recruits to be generally not a
problem.
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Appendix E.  Fundamental rights

Fundamental rights hold a prominent position in the EU legal order. Fundamental rights
were initially developed as general principles of law which it was the duty of the EU courts to
protect. The EU treaties now contain numerous provisions on the requirement to respect
fundamental rights. Most importantly, following the Treaty of Lisbon, the Charter of
Fundamental Rights was made legally binding and granted equal status to the treaties. It sets
out a whole range of rights and freedoms that the institutions and the Member States when
acting within the scope of EU law must respect. Thus compliance with fundamental rights is
a condition for the legality of EU acts.'” Even further, there is increasingly a view that it is a
precondition for the very existence or exercise of the EU’s powers. Any purported action to
promote the confiscation and recovery of criminal assets must therefore be assessed for its
compatibility with fundamental rights.

There is as yet no case law of the EU courts on this point, but guidance may be sought in the
more elaborated jurisprudence of the ECtHR. The EU courts have consistently held that the
rights enshrined in the convention are part of EU law (Ruzili [1975]) and convention rights
actually find an equivalent in the Charter, although the reverse is not true. Also, in defining
the scope of fundamental rights in the EU, the jurisprudence of the ECtHR has special
significance.'”* Indeed, there are only a handful of cases where the two courts have reached
different conclusions. Even further, with the eventual accession of the EU to the ECHR,
convention rights are likely to become the minimum standards applicable in the EU. The
principles developed by the ECtHR in the field of asset freezing and confiscation are
examined below and should be considered as the minimum benchmark to be applied in the
EU.

Ordinary confiscation
Right to property

Article 1 Protocol No. 1 ECHR provides that ‘every natural or legal person is entitled to the
peaceful enjoyment of his possessions’. In as much as it deprives the offender of their
possession, confiscation interferes with the right to property. This right is not however
absolute; it can legitimately be subject to restrictions that are, under Article 1 Protocol 1,

173 Opinion 2/94 [1996], para. 34.
174 Opinion 2/94 [1996].
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grouped under three headings. There are (1) restrictions in the public interest under the
conditions provided by law and by the general principles of international law. Two headings
then provide for the right of a state (2) to enforce such laws as it deems necessary for control
on the use of property in accordance with the general interest and (3) to secure the
contribution of taxes or other contributions or penalties. In Phillips v UK [2001], para. 51, it
was held that confiscation constitutes a ‘penalty’ within the meaning of the convention; it
hence fell within the scope of the ‘control on use of property to secure the payment of
penalties’ limb of Article 1 Protocol No. 1. Confiscation as a limitation to the right to
property is allowed under the convention. That said, the restrictions foreseen by para. 2 must
still be read in the light of, and assessed in accordance with, the principles spelled out in para.
1.

First, the confiscation must be ‘lawful’ or ‘provided by law’, a term which the European
Court has consistently interpreted as requiring a clear and precise legal provision, adopted in
accordance with the rule of law (Adzhigovich v Russia [2009]; Sun v Russia [2009]).

Second, the law must pursue a legitimate objective (or be in the public interest). Confiscation
laws often do. To give an example, it was recently held that ‘the purpose [of a confiscation
order] is to punish convicted offenders, to deter the commission of further offences and to
reduce the profits available to fund further criminal enterprises’,'” all of which were perceived
as valid objectives from the perspective of human rights law. The prevention of organised
crime is presumably a valid objective for ECHR purposes.

Third, there must still be a ‘reasonable relationship of proportionality’ between the policy
behind the law and its effect upon the individual (J.A. Pye (Oxford) Lid v United Kingdom
[2007]). The proportionality test is not very strict in this area; the European Court doesn’t
usually declare a particular legislative provision incompatible with Article 1 Protocol No. 1
simply because a less restrictive solution might be available. Some states can have more severe
regimes than others as long as they do not go beyond the ‘margin of appreciation’. States
usually enjoin in assessing the justification for a measure and the means most suitable to
enforce it. The proportionality test often mainly depends on the application of the
confiscation order in the particular case under examination. In that regard, the Court gives
great weight to the procedural guarantees in place; a measure will be usually be proportional if
the individual had effective means to contest it.

Prima facie, the position under the Charter is even more liberal. It is unclear whether a
criminal actually enjoys a right to property where the said property is of illegal origin. Article
17 reads: ‘Everyone has the right to own, use, dispose of and bequeath his or her lawfully
acquired possessions [emphasis added]’. In relation to the confiscation of direct and indirect
proceeds, compatibility with the Charter seems to be ensured almost automatically.'”® The
Charter further allows for the regulation of the use of property where this is necessary for the
general interest. The compatibility of a confiscation regime with the right to property will
hence be subject to a similar balancing exercise to that applying under the convention. As

175 Lord Steyn in R. v Rezvi [2003].

176 That is the case because, by definition, direct and indirect proceeds will have proved to be of illegal origin. In
the alternative, it will be sufficient for the EU confiscation regime to recall that the unlawful origin of the assets
must be established.
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long as the measure pursues a legitimate aim and is proportionate to that aim, it is most
likely to receive the approval of the EU courts.

The right to an effective remedy and to a fair trial

The right to an effective remedy, as recognised by Article 13 ECHR, as well as the Article 6
ECHR right to a fair trial, have long been recognised as general principles of EU law
(Johnston v Chief Constable of the RUC [1986]). Article 47 merges the two. Para. 1 provides
that ‘everyone whose rights and freedoms guaranteed by the law of the EU are violated has
the right to an effective remedy before a tribunal in compliance with the conditions laid down
in this Article’. These include, according to para. 2, ‘a fair and public hearing within a
reasonable time by an independent and impartial tribunal previously established by law’. This
largely echoes the safeguards applicable under Article 6(1) in proceedings involving a
‘determination of civil rights and obligations’, which has been held to be applicable to
confiscation proceedings on numerous occasions.'”’”

In as much as confiscation orders interfere with the right to property, they must be capable of
challenge by affected parties under the conditions set by Article 6 ECHR and Article 47 of
the Charter. However, as will be discussed in more detail below, it seems that confiscation
does not amount to a criminal charge and does not trigger the added procedural guarantees

applying to criminal proceedings. It will hence be sufficient for EU laws on the matter to
comply with Article 6(1) ECHR and Article 47 of the Charter

Other rights in connection with enforcement

Even in cases where the imposition of a confiscation order is justified and proportionate,
distinct human rights issues may arise with regard to its enforcement. This is so in particular
where the regime provides for imprisonment in case of non-payment or non-compliance with
a confiscation order. Article 6 of the Charter states: ‘everyone has the right to liberty and
security of person’. The convention equivalent, Article 5 ECHR, exhaustively lists the cases
where detention may be allowed.. This includes, pursuant to Article 5(1)(b), the lawful
‘detention of a person for non-compliance with the lawful order of a court or in order to
secure the fulfilment of any obligation prescribed by law’. A number of provisions then
elaborate on the procedural safeguards that should apply in these cases. In so far as
confiscation can be perceived as a ‘lawful order of a court’ or ‘an obligation prescribed by
law’, detention will be justified if adequate remedies exist for affected persons to contest it.
Article 5(3) requires indeed that the lawfulness of any detention be decided speedily by a
court.'”® Detention may still raise an issue under Article 7 ECHR, however, if — as in Jamil
[2005], it is applied retrospectively pursuant to a law that entered into force after the
commission of the offence.

Another issue may arise where enforcement of a confiscation order would leave a person or
their family in such a state of deprivation as to infringe the right to private and family life
(Article 7 of the Charter and Article 9 ECHR), the principle of proportionality of criminal

177 See, e.g., Phillips v UK [2001].

178 Note in this connection that Article 267(4) TFEU now provides that if a preliminary reference is made in
relation to a case pending before a national court in relation to a person in custody, the EC]J should give a ruling
with a minimum of delay.
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offences and penalties (Article 49 of the Charter and Article 7 ECHR) or even possibly the
prohibition again inhumane and degrading treatment (Article 4 of the Charter and Article 3
ECHR). Such extreme scenarios seldom arise in practice since either confiscation only applies
to a limited portion of one’s property or special provisions exist to the effect that confiscation

should not extend to the person’s basic means of survival.'”

In general conviction-based confiscation regimes do not raise serious issues from a
fundamental-rights perspective. Only in extra cases will they prove problematic. NCB and
extended confiscation regimes are more contentious; the European Court has consistently
avoided ruling on the principled question of their compatibility with the convention. Rather,
decisions tend to focus on their application in a particular case. This denotes the controversy
surrounding the issue and the lack of consensus amongst European States regarding the need
and justifications for these regimes.

Non-conviction-based confiscation

When compared with their ‘conviction-based’” counterparts, NCB confiscation regimes may
have the following implications.

First, it may raise some added difficulties with regard to Article 17 of the Charter and Article
1 Protocol No. 1 ECHR. In so far as they are not connected to the commission of, and
conviction for, a particular criminal offence, the ‘strength’ of the punitive objective of NCB
orders is reduced. They are thus harder to justify in principle as necessary and proportionate
restrictions to the right to property. In Raimondo v Italy [1994], however, the Italian regime
was held to be a proportionate restriction in as much as it constitutes a ‘necessary weapon’ in
the fight against the Mafia. By contrast, the UK regime is more generally targeted at
recovering criminal assets.'"® This was noted by the European Court in Walsh v United
Kingdom [20006], where it held that neither the proceedings nor the recovery order imposed
were punitive or deterrent in purpose. Rather, they merely sought ‘to recover assets that did
not lawfully belong to the applicant’.'”®" This statement was made to classify NCB
confiscation proceedings as civil and not criminal in nature; the Court did not determine
whether this qualifies as a legitimate objective for the purposes of Article 1 Protocol No. 1.
Indeed, it did not rule on the compatibility of the UK regime with this provision because the
applicant had failed to exhaust local remedies. But it did give a hint that the objective pursued
by NCB confiscation may be weaker than that of ordinary regimes.

Second, additional issues are likely to arise in relation to the compatibility of NCB regimes
with the right to a fair trial. As set out in Article 6 ECHR, the right differs depending on
whether proceedings are criminal or civil. In either case, there is the entitlement, per Article
6(1), ‘to a fair and public hearing within a reasonable time by an independent and impartial
tribunal established by law’. But criminal defendants are further entitled to the presumption

179 See, e.g., the Slovakian confiscation regime, Articles 59 and 60 Criminal Code.

180 Part 5 PoCA. On one reading, the UK regime pursues a wider objective since it is aimed at the recovery of
criminal assets in general, whilst the Italian one focuses only on the Mafia. On another reading, though, the UK
regime has no specific deterrent purpose, whilst the Italian laws clearly aim to prevent future criminal actions of
the Mafia

181 Walsh, para. 1.
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of innocence per Article 6 (2), as well as certain procedural safeguards per Article 6(3).'*

Under Article 48 of the Charter, moreover, ‘everyone who has been charged shall be
presumed innocent until proved guilty according to law’. This provision only applies when a
person has been charged under criminal law and not where the proceedings are civil in nature.
This difference means in essence that the question of whether fundamental rights have been
infringed may depend upon the classification of proceedings as either criminal or civil. This
classification, however, is an autonomous concept of the ECHR. Formal statements under
domestic law are the starting point, but the classification then depends upon ‘the very nature
of the offence’ and ‘the degree of severity of the penalty that the person concerned risks
incurring’ (Engel v The Netherlands [1970]).

As discussed above, the raison d’étre of NCB confiscation is to promote the confiscation of
criminal assets by ensuring that legal barriers (in the case of type 2 assets) and criminal-justice
safeguards (in the case of type 3 assets) do not preclude confiscation orders. One such
safeguard is the presumption of innocence, which manifests itself, inter alia, in the
requirement for the prosecution to prove its case to a high evidentiary standard (e.g. beyond
reasonable doubt). Respondents in NCB confiscation proceedings have thus sought to argue
that these are criminal for Article 6 purposes and that, consequently, the prescription of a civil
standard of proof and other aspects of civil procedure constitutes a breach of the convention.
These arguments have persistently failed before the ECtHR in Strasbourg, in particular in
relation to the Italian anti-Mafia laws and the ‘civil forfeiture’ laws of the UK.

The Italian anti-Mafia laws include a seizure/confiscation regime in Section 2 of Act no.
575/1965, which was inserted by Act no. 646/1982. Under this regime, property may be
seized on the basis of ‘sufficient circumstantial evidence, such as a considerable discrepancy
between his lifestyle and his apparent or declared income, to show that the property
concerned forms the proceeds from unlawful activities or their reinvestment’;'® it can
thereafter be confiscated if evidence of its lawful origin is not forthcoming. The ECHR
refused, in M v [taly [1991] to entertain the argument that this regime was criminal, stating
that it was ‘designed to prevent the unlawful use of the property which is the subject of the
order’ and, further, ‘that the severity of the measure is not so great in this case as to warrant
its classification as a criminal penalty for the purposes of the convention.”** Similar refusals

have followed in Arcuri v Italy [2001] and Riela v Iraly [2001].

The UK NCB confiscation regime essentially consists of two strands: seizure/forfeiture of cash
and in rem NCB recovery for other assets. In relation to seizure or forfeiture of cash, relevant
case law mainly concerns precursor legislation, but it could extend to Part 5 of PoCA. The
European Court has already twice held that cash forfeiture proceedings under the 1994 Act
were not criminal in nature: Butler v United Kingdom [2002] and Webb v United Kingdom
[2004]. Hence they did not attract the full guarantees of Article 6 ECHR.

182 Although in serious cases these protections are increasingly being read into other provisions such as Article 5

ECHR. See, e.g., A v United Kingdom [2009].
183 English translation from Raimondo v Italy [1994].
184 0 o Traly [1991].
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This was confirmed in relation to PoCA in Walsh v United Kingdom [2006]. Walsh was the
respondent in NCB proceedings under Part 5 of PoCA. He argued that these breached his
Article 6(2) right to the presumption of innocence because they were based on a civil standard
of proof. This argument had been rejected by the Northern Ireland Court of Appeal.’®® The
Court held that the appellant had not be charged with a criminal offence and, more broadly,
that the ‘primary purpose of the legislation was restitutionary rather than penal’; the fact that
the confiscation effectively amounted to a penalty was not such as to change the legal nature
of the proceedings. The European Court largely confirmed this analysis. As we have already
seen, it held that neither the proceedings nor the recovery order imposed were punitive or
deterrent in purpose.

The presumption of innocence has, however, been held to extend to Article 6(1) (Phillips v
UK [2001]) so that NCB confiscation regimes are liable to raise some issues in that respect
despite not being criminal in nature. In the case of Walsh discussed above, the Court
specifically emphasised that the order had not taken account of any offence for which Walsh
had been acquitted. There is indeed a principle in ECHR case law that ‘“following a final
acquittal, even the voicing of suspicions regarding the innocence of the accused is no longer
admissible’ (Asan Rushiti v Austria [2000]). Thus, although the Court found no violation of
Article 6(1) in this case, it appeared to imply that a different conclusion may be reached if the
principle developed in Asan Rushiti were to find application. One should therefore explore
exactly what the principle entails and in what circumstances an NCB order may be held to
breach the presumption of innocence.

Article 6(2) may be breached by judicial statements made in civil proceedings arising out of
the same facts as, and following, prior criminal proceedings that ended in a discontinuation of
those proceedings or an acquittal, if the civil proceedings are linked to the criminal
proceedings in such a way as to be brought within the scope of Article 6(2). The link that is
required has been addressed in cases before the ECHR dealing with several categories of civil
proceedings arising out of, or involving, the same facts as other prior criminal proceedings. A
helpful insight into these issues (including a categorisation of the different civil proceedings)
has been offered by Klentiana Mahmutaj (Mahmutaj, 2009) and will provide the ground for
the discussion to follow.

First, an issue will arise in trying to safeguard the presumption of innocence following the
termination of the criminal proceedings (principle first set by the ECHR in Minelli v
Switzerland [1983]). The court stated in Minelli that:

the presumption of innocence will be violated if, without the accused's having previously
been proved guilty according to law and, notably, without his having had the opportunity of
exercising his rights of defence, a judicial decision concerning him reflects an opinion that he
is guilty. This may be so even in the absence of any formal finding; it suffices that there is
some reasoning suggesting that the court regards the accused as guilty.

The factors that the ECHR has taken into account in deciding whether a link exists include
whether the same court that decides the issue(s) in the civil proceedings decided the
termination of the criminal proceedings; whether the decision in the civil proceedings relies
on the same or very similar evidence to the criminal proceedings; how much time has passed

18 Northern Ireland Court of Appeal (NICA) in Walsh v United Kingdom [2005].
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since the criminal proceedings were terminated; and whether and to what extent the two sets
of proceedings are linked procedurally and under the relevant legislation. Another guiding
principle is that the threshold for finding a breach of Article 6(2) will be lower when the
termination of the criminal proceedings was due to an acquittal; in that case the mere ‘voicing
of suspicions” will suffice to breach the presumption of innocence (Sekanina [1993]; Rushiti
[2000]).

Second, an issue arises where confiscation is applied in relation to offences for which the
defendant was acquitted. The European Court has not yet considered this question in the
context of NCB confiscation proceedings, but it has done so in relation to extended
confiscation. The question arose in a case where the defendant was acquitted for several of the
crimes imputed but was found guilty for others, and the authorities confiscated assets amidst
which were those which were purported to have arisen from the criminal conduct of which
the defendant had been acquitted. After a rather controversial decision, the court reconsidered
the issue in 2007 in Geerings v Netherlands [2007]. Mr Geerings complained that the
confiscation order imposed upon him infringed his right to be presumed innocent under
Article 6(2) since it was based on a judicial finding that he had derived advantages from
offences for which he had been acquitted in the substantive criminal proceedings that had
been brought against him. The European Court agreed, stating that:

The Court considers that ‘confiscation’ following on from a conviction ... is a measure ...
inappropriate to assets which are not known to have been in the possession of the person
affected, the more so if the measure concerned relates to a criminal act of which the person
affected has not actually been found guilty ... More importantly, the court notes that, unlike
in the Phillips case and Van Offeren, the order related to the very crimes of which the
applicant had in fact been acquitted.

Post-acquittal NCB confiscation proceedings are likely to be treated in a similar way. The
Strasbourg Court generally invites both civil and criminal courts to approach criminal
acquittals with great caution and warns against any reference to criminal guilt that casts doubt
on a defendant's final acquittal. One may note that it may only be a matter of time before the
ECtHR is called upon to examine this point in the context of NCB confiscation. In the UK,
PoCA specifically envisages civil proceedings based on evidence which founded a failed
prosecution, and the Serious Organised Crime Agency has brought such proceedings (e.g.
Serious Organised Crime Agency v Gale [2009]).

Extended confiscation

Like NCB confiscation regimes, with extended confiscation it is harder to justify in principle
compatibility with the right to property. Indeed, the confiscation order extends to assets
beyond those derived from, or having served to commit, the offence for which the person was
convicted in the main proceedings. It therefore has to be shown that it pursues a broader
legitimate objective than that of punishing the individual. The Strasbourg Court has
consistently held that the Italian seizure-confiscation regime (perhaps the most severe regime
in the EU in that it combines NCB and extended confiscation) is not a disproportionate
interference with the right to private property. The case of Arcuri v Italy [2001] is typical.
Noting the ‘very disturbing level’ of organised crime in Italy, the Court granted the Italian
legislature ‘a wide margin of appreciation both with regard to the existence of a problem
affecting the public interest which requires measures of control and the appropriate way to
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apply such measures’. Focusing then on the opportunity afforded the applicants to put their
case before a competent court, it held that their convention rights had been adequately
protected.

The Italian seizure-confiscation regime would not, perhaps, be a proportionate response to
the level of organised crime in some other Member States or the EU generally, most
particularly since proportionality in the EU bears its own, independent meaning. In Phillips v
UK [2001], the ECHR held that the UK’s conviction-based extended confiscation provisions
were a proportionate response to ‘the scourge of drug trafficking’, especially given that the
amount payable represented the proceeds of drug trafficking. Admittedly, drug trafficking is
also quite a peculiar category of crime. In general, compatibility with the convention is
assessed on a case-by-case basis, with the degree of procedural safeguards afforded to
applicants playing a determinant role in assessing the proportionality of the measure.

As with NCB confiscation, extended confiscation raises issues with regard to the presumption
of innocence, given that it is by definition a process which enables confiscation without an
established link between the asset and a particular criminal conviction. The leading case in
this area is Phillips v UK [2001]. The Court started by stating that an application for a
confiscation order following conviction was analogous to sentencing and did not amount to
the bringing of a ‘new charge’ for the purposes of Article 6(2) ECHR. Accordingly, the
presumption of innocence did not apply and the assumptions used by the Court to calculate
the amount of the order were not such as to change the status quo and trigger application of
Article 6(2). It came to this conclusion after the contradictory statement that, on the one
hand, Article 6(2) ‘governs criminal proceedings in their entirety’ but that, on the other hand,
the presumption of innocence (which is precisely what Article 6(2) is about) ‘arises only in
connection with the particular offence being charged’ (para. 35).

Continuing along this controversial path, the Court held that Article 6(1) applies throughout
the criminal proceedings, ‘including proceedings whereby a sentence is fixed’. It continued
that the Article 6(1) concept of a fair trial includes the right to be presumed innocent,
although this right is not absolute but may be subject to a number of presumptions of fact
and law, typical of many criminal law systems.'*® The Court, however, declined to rule on the
principled question of the lawfulness of the UK extended confiscation regime, including the
use of assumptions regarding the origin of property. Rather, it limited its examination to
whether the assumption was applied fairly in the circumstances of the case and concluded that
it was, given that (1) the person’s guilt for any additional offence was not at stake; (2)
adequate procedural safeguards were in place, including the possibility for the accused to
rebut the presumption and prove on the balance of probabilities that he didn’t acquire the
property through drug trafficking. The Court held, however, that an issue may arise where
the amount of the confiscation order was fixed on the basis of assumed hidden assets.

This last issue also arose before the European Court in Grayson v United Kingdom [2008] and
Phillips v United Kingdom [2001]. Both appellants had been convicted of drug-trafficking
offences. It was presumed that they had large amounts of hidden assets and their confiscation
orders reflected that assumption. The appellants claimed that they didn’t have enough money

18 Tt cites in that regard Salabiaku v France [1988], which is an important case re the circumstances in which a
statutory presumption can shift the burden of proof to defendants.
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to pay the large confiscation orders and they argued that there had been a violation of Article
6(1) as well as of Article 1 Protocol No. 1. The Court reiterated that the principle according
to which the prosecution must bear the burden of proof is not a rigid one — persuasive
presumptions are acceptable as long as states act within reasonable limits. Crucial to the case
was the fact that the national judge had discretion as to whether to apply the assumptions and
that he could avoid doing so if it were to cause serious injustice. Hence there was no violation
of Article 6. All in all, it seems that the compatibility of statutory assumptions typical of
extended confiscation regimes with Article 6(1) and (2) will be assessed on a case-by-case basis
and will pass muster if reasonably applied and if adequate procedural safeguards are injected
into the process. Also, it should be added that the case of Geerings v Netherlands [2007]
concerned the Dutch extended confiscation regime; thus the statutory assumptions involved
in these regimes are no longer permissible if they are applied to conduct for which the person
has expressly been acquitted.

Extended confiscation regimes may also raise concerns with regard to Article 49 of the
Charter and Article 7 ECHR, which spell out the principle of legality, including the non-
retroactivity of criminal law, and the prohibition against the imposition of harsher

' An issue may in particular arise in respect of newly introduced extended

penalties.
confiscation provisions that allow for the confiscation of assets acquired through criminal
conduct which occurred prior to the introduction of the extended confiscation regime. A case
in point is Welch v UK [1995]. There the Court stated that the concept of penalty had an
autonomous meaning under the convention and that it applied to extended confiscation in as
much as it constitutes a criminal penalty (i.e. as opposed to the Italian seizure confiscation
regime — which, being non-criminal, doesn’t engage Article 7)."® Since the latter had been

applied retrospectively, there was a breach of Article 7 ECHR.

Extended criminalisation

Some of the above issues will arguably be resolved by opting for extended criminalisation.
There would be no debate, for instance, about whether extended confiscation, given its
effects, amounts to a distinct criminal charge. The corresponding assets will now be
confiscated on the basis of a criminal conviction for unjust enrichment. Also, the person
would be entitled to the full protection of Article 47 of the Charter. On the other hand
however, there are objections to criminalisation. Concepts as ‘unjust enrichment’ are
primarily employed in a civil law context and their transposition to the criminal sphere may
be problematic. The constitutive elements of such an offence as unjust enrichment would
have to be carefully drafted to ensure compatibility with both Article 48 (Article 6(3) ECHR)
and Article 49 of the Charter (Article 7 ECHR). Also, overcriminalisation is now always well
perceived from a fundamental-rights perspective.

187 Article 7 applies only to criminal cases and is rarely invoked in practice. See Murphy, C., 2010).

188 See M v Italy [1991]. Even before this case went to Strasbourg, the Italian Court of Cassation had consistently
ruled that the regime did not permit the retroactive application of criminal provisions contra Article 25 para. 2 of
the Constitution, for two reasons: first, because preventative measures are not criminal (see, e.g., Piraino [1985]);
second, because the regime is in any event not retroactive, as it relates to property in a person’s possession at the
time when confiscation is ordered (Oliveri [1986]).
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Victims and third parties

Although the relationship between the victim and the state is only indirect in criminal
proceedings, there may be instances where their fundamental rights will come into play. The
ECtHR has developed the concept of ‘positive obligations” whereby states in certain cases
have a positive duty to ensure the protection of convention rights. Pursuant to this conceprt,
states are liable under the ECHR not only where they interfere with a particular right but also
where they fail to take adequate positive steps to secure that particular right. Some cases show
that this may go as far as engaging the responsibility of a state where it has failed to take
action against a private party whose conduct has interfered with another person’s rights.

Positive obligations have provided the ground for the recognition of some fundamental rights
to the benefit of victims of crimes, although these are obviously incidental to the rights of the
accused in criminal proceedings. But, in theory, cases could be envisaged where states would
have an obligation to ensure that a particular crime is adequately investigated and prosecuted
and the assets belonging to the victims recovered, and has failed to do so because of negligent
conduct. Most particularly, in the light of the growing objective of restorative justice, tensions
may arise where states cannot recover the victims’ assets because these have been acquired by a
bona fide third party following the commission of the offence. There are hypothetical
scenarios, but there is a growing awareness of the need to protect the rights of victims — which
are moreover also now specifically mentioned in the Lisbon Treaty.

Freezing and seizure
Freezing orders

Freezing and seizure orders touch upon several of the fundamental rights discussed above, viz
the right to property, the right to private life and the right to a fair trial."® Although freezing
orders are only temporary measures which do not deprive the person of their possessions,
their consequences may be very far-eaching, particularly with regard to the right to property.
They can apply to both the suspect’s current assets and those acquired after the imposition of
the order. The person often requires court approval before engaging in any sort of
transaction, which effectively results in the de facto administration of his or her assets by the
court.'”

Freezing orders can raise issues with regard to the right to private and family life. Such orders
usually also impact on the person’s family although there is a growing awareness that, to
ensure compatibility with fundamental rights, people should be left with their basic means of
survival. Freezing orders may also have effects on third parties since it is often a criminal
offence to have any dealings, commercial or otherwise, with a person on whom such a
measure has been imposed.

189 Tt is arguable that the right to a fair trial includes the Article 6(2) and 6(3) rights in the case of freezing orders in
support of conviction-based confiscation. There seems to be no ECHR case law on this point. In the UK, the
England and Wales Court of Appeal has held, in § v The Commissioners of HM Customs and Excise [2004], that it
is ‘impossible to conceptualise the restraint proceedings [under Part 2 of PoCA] as criminal’ because they can be
issued regardless of whether criminal charges have been brought.

190 See for a critical view Meagher ez al. (2002: 800, para. 21-445).
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Usually a restrictive measure is upheld if the person was in a position to safeguard their rights.
An added difficulty in this field is that legislature/courts often accept that the imposition of
freezing orders requires a departure from traditional principles of due process. A significant
number of Member States have provisions to allow such orders to be decided upon in the
course of ex parte, in camera proceedings.

Despite the above, in Raimondo v Italy [1994], for example, the Court held that the seizure
was clearly a provisional measure which aimed to guarantee the subsequent application of a
confiscation order and was hence justified in the public interest. In addition, given the danger
represented by the Mafia, it could not be held to be disproportionate with regard to the right
to property. Hence, due to their utility in ensuring the subsequent application of confiscation
orders, freezing orders are perceived to be legitimate restrictions to fundamental rights despite
the fact that the person’s criminal liability still needs to be established. The key question
becomes whether the requirements for obtaining them are proportionate to the imperative to

P! In this regard, it should be noted that a

preserve assets pending possible confiscation.
seizure order against moveable assets, because it constitutes an intrusion over and above a
freezing order (i.e. a mere prohibition in dealing), may warrant stricter conditions for its

imposition

Recent case law of the EU courts on administrative assets-freezing measures imposed upon
suspected terrorists suggests that they will adopt a stricter stance than their European

192 An automatic

counterpart on the compatibility of freezing orders with fundamental rights.
analogy should, however, be avoided. In both cases there is a need to ensure that asset-
freezing measures strike a fair balance between the rights of individuals and the need to
combat serious forms of crimes, in particular by preventing the dissipation of assets. But
administrative sanctions are adopted within the very peculiar context of the fight against the
financing of terrorism and operate in a very different fashion. Criminal freezing orders are
imposed by a judicial body once formal charges are brought and only for a limited period of
time, pending the decision on confiscation. Administrative sanctions, by contrast, rest on
mere suspicion by executive authorities and, in practice, apply almost indefinitely."” Criminal
freezing orders thus raise fewer issues regarding fundamental rights. If sufficient safeguards
exist to ensure that the person’s rights are not restricted beyond what is necessary, they should

receive the approval of the EU judiciary.
Management of frozen assets

A few words should finally be said in relation to the management of frozen assets, as well as
loss of value and restitution in cases where a freezing order was wrongfully imposed.

1 For judicial treatment of this question see, e.g., Raimondo v Italy [1994] (Italian anti-Mafia seizure-confiscation
regime); and R v He and Chen [2004].

192 While the courts accepted that certain limitations on the rights of due process could be permitted, these had to
be justified by overriding considerations regarding public security and the conduct of the EU’s or the Member
State’s international relations. The rule is thus that fundamental rights should be respected to the full. See, e.g.,
OMPI I (2002]; Kadi v Commission [2009].

193 In cases where precautionary freezing is allowed, such measures are usually coupled with clear time limits, after
which the measure will become void if it has not been endorsed by a judicial authority.
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First there the question of whether there should be remedies available against individual
management decisions and, more broadly, how much say individuals should have in
management decisions. The answer to this question effectively depends on whether a
management decision is perceived as a distinct interference with the person’s right to property
from that resulting from the imposition of the freezing order or whether the possibility of
challenging the order suffices. Given that management decisions are likely to have permanent
effects, they should be amenable to review, although there has not been any case on this
specific point. Admittedly, serious public interest considerations militate in favour of
disposing and using frozen assets.

There is also the issue of compensation where the proceedings do not result in confiscation
but the freezing order caused a loss of value of the asset. In Raimondo v Iraly [1994], the
Court held that a degree of damage is inevitable when property is seized, and hence the real
question is whether the damage suffered went beyond what is inevitable. If that is the case,
then compensation will be required. Article 17 of the Charter provides that deprivation of
possession should be ‘subject to fair compensation being paid in good time for their loss’. A
priori, this provision only applies to confiscation orders, but there may well be a point where
the freezing order has resulted in such a loss of value that the individual is in effect deprived
of their property and can thus rely on this provision to claim compensation.
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Appendix F.  Member-State legislation

Two tables supplement Sections 3.6.1 and 3.6.2 with detailed descriptions of key aspects of
Member-State confiscation and preservation laws.
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Appendix G.  Conferrals of power

The EU powers in the field of confiscation and recovery of criminal assets are mainly to be
found in Part III, Tite V, Chapter 4 (on judicial cooperation in criminal matters) of the
TFEU. A number of specific legal bases are relevant to the issue, but one should note that as a
result of the shift to the ordinary legislative procedure for most old third-pillar matters, the
competences of the EU in this area have been largely rewritten and leave arguably much less
scope for interpretation (Ladenburger, 2008: 34).

Article 82(1) now explicitly states that judicial cooperation in the EU shall be based on the
principle of MR, which shall include approximation of laws in certain areas. Several
provisions elaborate on the details of what these exactly entail.

e Article 82(1)(a) confers power to enact ‘rules and procedures for ensuring recognition
throughout the EU of all forms of judgments and judicial decisions’” and (d) to adopt
measures to ‘facilitate cooperation between judicial or equivalent authorities of the
Member States in relation to proceedings in criminal matters and the enforcement of
decisions’.

e Article 82(2) confers power to enact minimum rules in certain areas of criminal
procedure to ‘facilitate mutual recognition of judgments and judicial decisions and
police and judicial cooperation in criminal matters having a cross-border dimension’.

e Article 83(1) confers power to ‘establish minimum rules concerning the definition of
criminal offences and sanctions in the areas of particularly serious crime with a cross-
border dimension resulting from the nature or impact of such offences or from a
special need to combat them on a common basis’. A list of ten specific offences is
included and may be extended by unanimous decision of the Council.

e Article 83(2) codifies earlier case law and provides for the harmonisation of criminal
laws and regulations of the Member States if this ‘proves essential to ensure the
effective implementation of an EU policy in an area which has been subject to
harmonisation measures’.

e Potentially Article 75 TFEU, which enables the EU to define a framework for the
adoption of administrative measures such as the freezing of funds, is also relevant.

e Some provisions relating to judicial cooperation in civil matters may also prove
relevant.

These powers are to be read alongside the general provisions on an AFS], which impose
certain limits on the exercise of EU competences. Article 67(1) TFEU opens with the
following statement: “The Union shall constitute an area of freedom, security and justice with
respect for fundamental rights and the different legal systems and traditions of the Member
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States.” Although respect for fundamental rights is a condition for the legality of acts of the
institutions generally, this provision clearly emphasises their importance in this context.
Enhanced scrutiny of the courts is thus to be expected.

On another level, Article 72 TFEU provides that ‘[Title V] shall not affect the exercise of the
responsibilities incumbent upon Member States with regard to the maintenance of law and
order and the safeguarding of internal security’. Although not directly relevant to the area of
asset freezing and confiscation, this provision still emphasises that prime responsibility for
public order and public security remains with the Member States and implies, together with
Article 61 TFEU, that there are limits to the extent to which the EU can intrude into the
Member States” sovereign powers in these areas.

Common rules on asset freezing and confiscation
Criminal asset freezing and confiscation

Article 82(1) states that judicial cooperation in the EU shall include approximation of laws 77
the areas referred to in para. 2 and in Article 83 [emphasis added]. A first preliminary issue is
whether this phrase means that harmonisation in criminal matters can only strictly occur by
using either Article 82(2) or Article 83, or whether ‘in the areas referred to’ relates to the
subject matter covered by these provisions (i.e. the specific aspects of criminal procedure and
substantive criminal law to which they refer). Under the second reading, harmonisation could
concern only the particular aspects of criminal procedure listed in Article 82(2) and criminal
offences and sanctions which are either listed in Article 83(1) or relate to a harmonised EU
policy for the purposes of Article 83(2). But since Articles 82(2) and 83 prescribe specific
procedures and requirements to achieve harmonisation in these fields, they would be deprived
of much of their purpose if recourse were possible to another provision of the Treaty to
achieve the same result. Thus under a strict reading of Article 82 (1) TFEU, harmonisation of
procedural laws can only be achieved by means of Article 82(1) and harmonisation of
substantive criminal laws can only be achieved by means of Article 83 TFEU. The use of
Article 82(1) would, however, be considered if a broader interpretation were to be endorsed
by the institutions.

Article 83(1) confers the power ‘to establish minimum rules concerning the definition of
criminal offences and sanctions in the areas of particularly serious crime with a cross-border
dimension resulting from the nature or impact of such offences or from a special need to
combat them on a common basis [emphasis added]’. The applicable procedure is the ordinary
legislative procedure and harmonisation can only occur by means of a directive (Article 83(1)
TFEU). The question is whether this provision confers the power to harmonise asset freezing
and confiscation laws and, if so, to what extent and under what conditions.

The first issue relates to the type of rule that can be harmonised under Article 83 TFEU and,
more particularly, to the meaning of the term ‘sanctions’. Peers makes the point that Article
83 clearly provides the ground to harmonise penalties (i.c. sanctions) for specific offences. If
this proposition is accepted, there is the added question of whether freezing and confiscation
orders can be considered to be criminal sanctions, or whether these are procedural measures
which are to be dealt with under Article 82(2) (see below). Confiscation is often conceived of
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as a criminal sanction in national laws'* and the ECtHR has also ruled on several occasions
that the imposition of a confiscation order amounts to a penalty'” for the purposes of the
convention. It may prove harder to bring NCB confiscation orders under the ‘sanctions’
umbrella since these are not imposed following a particular criminal conviction. Also more
controversial is the use of this provision to harmonise asset-freezing /aws. Strictly speaking,
freezing orders are not sanctions, but rather preventative measures to ensure that assets are not
dissipated. Yet from another point of view, in as much as they serve to ensure the future
application and hence effectiveness of confiscation orders, they can be viewed as forming an
integral part of the imposition of the criminal sanction.

The second issue relates to the material scope of application of Article 83 TFEU. Article 83(1)
can only serve to harmonise rules in the areas of (a) particularly serious crimes (b) with a
cross-border dimension (c) which result from the nature or impact of such offences or from a
special need to combat them on a common basis. An exhaustive list of the crimes to which
the provision currently applies is provided and includes organised crime, corruption, illicit
drug trafficking and money laundering. Additions to the list may be made by means of a
unanimous Council decision after obtaining the consent of the European Parliament." It
remains to be seen how all these various elements will be interpreted and will work in
practice. Much can be expected to depend on the breadth of the definition of these offences
and the range of conducts that can be brought within their ambit. Also crucial will be the
extent to which the Council and the Parliament show willingness to expand the list.

Difficulties are likely to arise in relation to the present EU ordinary confiscation regime,
which requires Member States to confiscate instrumentalities and proceeds of crime across the
board of criminal offences punishable by more than one year’s imprisonment. It is doubtful
that Article 83(1) supports the continuous existence of such a general far-reaching
obligation."”” On the other hand, common rules on extended confiscation could go beyond
the current framework. At the moment these not only are limited to offences which are
transnational in nature, but encompass the added requirement that the said offences should
have been committed within the framework of a criminal organisation or a terrorist network.

A third question relates to the extent to which the Member States can block the adoption of
such measures. Pursuant to Article 83(3) TFEU, Member States dispose of a so-called
‘emergency brake’ whereby they can temporarily suspend the adoption of a measure that they
deem to affect a fundamental aspect of their system of criminal justice. It is yet to be seen
how this tool will be used in practice. Some say it was just inserted to facilitate negotiations
and achieve consensus on the Lisbon Treaty and that it will seldom be invoked. Also, it is

194 See, e.g., Article 36 Dutch Criminal Code. This is moreover testified by the fact that rules on confiscation are
most often to be found in the Criminal Code under ‘Penalties’, whereas for instance laws on seizure are to be
found in Codes of Criminal Procedure.

195 See, e.g., Welch v United Kingdom [1995] at para. 35, or Phillips v UK [2001] at para. 34. The qualification as a
‘penalty’ has also been applied to extended confiscation orders.

196 Although there is no need for a prior legislative proposal.

Y7 If nothing is done by the end of the transitional period, then the extension of the powers of the Commission
and the jurisdiction of the ECJ to third-pillar instruments would probably mean that the measure could be
challenged on the ground that it lacks a legal basis in the treaties.
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likely to serve more as a bargaining tool than as a bar to the adoption of legislation on which
there is otherwise broad consensus.

In a similar fashion, Article 83(2) confers the power to adopt minimum rules with regard to
criminal offences and sanctions ‘if the approximation of criminal laws and regulations of the
Member States proves essential to ensure the effective implementation of an EU policy in an
area which has been subject to harmonisation measures’. This provision in essence codifies,
and further expands, earlier case law of the ECJ in relation to the then Community’s
competence in the field of criminal law. The question of whether freezing and confiscation
are ‘sanctions’ also applies here and the emergency brake is also available to the Member
States to prevent harmonisation moving forwards. There is the added difficulty that the
applicable procedure is that used to adopt the harmonised standards. In some cases
harmonisation of confiscation laws will thus have to occur under the special legislative
procedure. The material scope of Article 83(2) seems, however, to be much broader than its
Article 83(1) counterpart. There is no express list or limit regarding the areas covered, but
rather, as Peers refers to it, a test that the common rules should serve to ensure the
effectiveness of an EU policy. While harmonised areas are still relatively limited and/or do
not always rely on criminal law to be effective, this provision still has the potential to expand
significantly the number of cases where the EU will be able to enact common rules on
confiscation and freezing. One should note in passing that because of the differences in legal
procedure between paras. 1 and 2, plus the fact that confiscation rules under Article 83(2)
can only be adopted once an EU policy is first harmonised, there could be no single EU
instrument establishing a unified EU regime on confiscation.

If, however, confiscation and/or freezing and seizure cannot properly be qualified as ‘criminal
sanctions’, then other venues must be found to adopt common rules on the matter. One
argument is that confiscation and freezing are actually measures of a procedural nature.'”
Prior to Lisbon, there was no legal basis to harmonise laws pertaining to criminal procedure.
This has been remedied under the new framework by the introduction of Article 82(2)
TFEU. This provision allows the adoption of minimum rules to ‘facilitate mutual recognition
of judgments and judicial decisions and police and judicial cooperation in criminal matters
having a cross-border dimension’. Such rules should, however, relate to a number of specified
areas, which do not include confiscation or freezing. Some aspects of confiscation could be
adopted under the heading ‘the rights of victims of crime’, but this would only cover a
limited part of the subject matter. Again, there is the option to expand the list of EU
competences in this field. Since confiscation is an area where third-pillar legislation already
exists, there should be more readiness on the part of the EU institutions to include it in
Article 82(2) TFEU. Note that since the provision also refers to measures necessary to
facilitate police and judicial cooperation, these could presumably encompass rules regarding
precautionary freezing. In the meantime, however, Article 82(2) TFEU could not provide the
legal basis for an instrument harmonising asset freezing and confiscation laws.

Another option would be to envisage the use of Article 82(1)(d), if one considers that
common confiscation laws ‘facilitate cooperation between judicial or equivalent authorities’.

198 This is most relevant to freezing and seizure rules, which are often included in the Code of Criminal Procedure
and are part of the investigative phase.
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FD 2005/212/JHA was adopted, inter alia, on the basis of Article 31(1)(c), which provided
that common action in criminal matters shall include ‘ensuring compatibility in rules
applicable in Member States, as may be necessary to improve [judicial] cooperation’. Thus
common rules on confiscation were perceived to improve such cooperation. Also, there is the
view that the consecutive adoption of FD 2005/212/JHA and FD 2006/783/JHA" occurred
precisely because it was assumed that common rules on confiscation were required to enable
MR and hence judicial cooperation. Measures under Article 82(2) are to be adopted by means
of the ordinary legislative procedure and no particular legal instrument is imposed for that
purpose; subject to compliance with the principle of proportionality, both a regulation and a
directive could be used. In that connection Article 296 TFEU provides that ‘where the
Treaties do not specify the type of act to be adopted, the institutions shall select it on a case
by case basis, in compliance with the applicable procedures and with the principles of
proportionality’. If strong similarities exist between the rules of the Member States in that
area, a regulation could be envisaged since it will only reiterate the status quo. If many
disparities exist in the field, a directive would ensure that EU law does not interfere with
national legal systems more than strictly necessary to facilitate judicial cooperation.

The objections to the use of this provision pertain more to its place and role amongst the
provisions on judicial cooperation in criminal matters. There is a specific legal basis in Article
82(2) for the adoption of minimum rules to facilitate MR and judicial cooperation in
criminal matters (emphasis added). The reference in Article 82(1)(d) to facilitating judicial
cooperation generally in the context of judicial proceedings and the enforcement of decisions
could be held to relate to the more operational, practical sides of judicial cooperation. Also, as
was seen above, there is a very strong argument in favour of the view that Article 82(1) only
allows harmonisation of criminal law and criminal procedure by means of Articles 82(2) and

83.

Non-conviction-based regimes
Administrative asset freezing

The question also arises as to whether Article 75 TFEU could be used to adopt a common
regime on freezing orders. This provision enables the EU to define a framework for the
adoption of administrative measures with regard to capital movements and payments which
include the freezing of funds ‘where necessary to achieve the objectives set out in Article 67,
as regards preventing and combating terrorism and related activities’. This provision was
inserted in the Lisbon Treaty to enable the EU to freeze the assets of designated terrorists
operating within the territory of the EU. As will be shown, this provision is not in fine
relevant in this context. However, since the exact scope of the new provisions of the Lisbon
Treaty still needs to be determined, it is worth briefly exposing why Article 75 is not an
appropriate legal basis.

First, it can only relate to administrative measures (i.e. non-judicially imposed/ordered
measures). The provision could thus only be used to impose obligations regarding
precautionary freezing, not what we have termed freezing orders.

199 See in particular Mitsilegas (2009): 102.
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Second, its relevance depends on the interpretation of the terms ‘terrorism and related
activities’ and in particular on whether they can encompass a broad range of criminal
activities or whether a specific and direct link to terrorism is required.

Third and foremost, this provision can only relate to funds specifically ‘belonging to, or
owned or held by, mature or legal persons, groups or non-State entities’. Hence, it does not
confer competence for a precautionary freezing regime of a generalised nature.

NCB confiscation

NCB confiscation orders are in use in some Member States and may be hard to recognise and
enforce in those states where confiscation is still strictly linked to the commission of a specific
criminal offence. A level of harmonisation could thus serve to facilitate MR in this field, albeit
it is likely to raise some constitutional issues in a number of Member States.

Option 1: One option would be to include minimum rules on NCB confiscation within a
general instrument on EU confiscation laws adopted under one of the legal bases outlined
above (assuming one of them can provide the basis for such a regime). Although NCB
confiscation is not a criminal measure, it is still imposed in relation to conduct that is deemed
to be criminal in nature. Also, the objective and content of NCB regimes still broadly relate
to criminal law and justice. In any event, a number of legislative instruments which are held
to relate to criminal law nonetheless include provisions which are not szricto census criminal in
nature (Fichera, 2008) — for example, 1970 Hague Convention on the International Validity
of Foreign Criminal Sentences and 1991 Convention on the Enforcement of Foreign
Criminal Sentences. There is the added argument that harmonisation of NCB confiscation
will incidentally facilitate MR of other types of confiscation orders since all form an integral,
self-complementary part of a state’s confiscation regime.

Option 2: A second option would be to consider the use of the EU’s harmonising powers in
the field of judicial cooperation in civil matters. Article 81(1) states that judicial cooperation
in civil matter having cross-border implications may include ‘the adoption of measures for the
approximation of the laws and regulations of the Member States’. Para. 2 then elaborates on
the kind of measures that can be adopted with Article 81(1)(a) providing for measures to
ensure ‘the MR and enforcement between Member States of judgments and of decisions in
extrajudicial cases’. Thus common rules on NCB confiscation can be adopted so long as they
can be shown to facilitate MR. (It will be relevant here to see how many states are ready to
recognise and enforce NCB confiscation orders even when they do not possess such regimes
themselves. If they are, the argument for harmonisation is less compelling and vice versa.)
Also, it is uncertain whether the requirement for a ‘cross-border dimension’ means that
common rules can only relate and apply to cross-border proceedings or whether a less specific
cross-border element would be sufficient. The applicable procedure is the ordinary legislative
procedure and again no requirement is imposed regarding the choice of legal instrument.

Procedural safeguards/remedies

We saw that harmonisation of rules of criminal procedure is provided for by Article 82(2).
EU measures in this field may relate, inter alia, to the rights of individuals in criminal
procedure, the rights of victims, and any other aspect of criminal procedure that the Council
has unanimously identified after obtaining the consent of the European Parliament. This
provision could be used to provide remedies for affected parties in the context of asset freezing
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and confiscation proceedings. However, the EU’s powers are subject to a number of
limitations and conditions.

First, the EU rules need to be such as to facilitate the MR of judgments and judicial decisions
and/or judicial and police cooperation in criminal matters. One of the reasons behind the
Member States” reluctance to engage in MR is their mistrust regarding the compatibility of
other states’ criminal law procedures with fundamental rights. On this basis, it was argued
that harmonisation of aspects of criminal procedure was liable to facilitate judicial
cooperation by enhancing the Member States’ trust in each other’s legal system. That link has
not been without controversy, however, and it will need to be positively proved that
harmonisation of the rights of suspects/defendants and the rights of victims and other parties
having a right in the frozen/confiscated asset is liable to improve MR of asset-freezing and
confiscation orders.

Second, what the requirement of a ‘cross-border dimension’ entails in this context is not
entirely straightforwards. Since there is already the distinct necessity for the EU rules to
facilitate MR, the reference to the cross-border element is rather obscure. On one reading, it
could mean that the EU procedural rules can only enter into play once a cross-border element
is introduced in the proceedings — for example, once a request for MR is issued. The EU rules
would, for example, introduce legal remedies not against the adoption of a confiscation order,
but against its recognition and enforcement in another Member State. On another reading, the
reference to ‘criminal matters having a cross-border dimension’ could mean more simply that
harmonisation of criminal procedure can only relate to crimes that are transnational in
nature. This has the potential to have patchy results as certain rules of national procedural law
will be affected by the EU regime whilst others will not. A third option would be even more
restrictive and result from a cumulative reading of the two: EU procedural rules can only
relate to crimes having a cross-border dimension and can only serve individuals in the context
of purely cross-border proceedings.

Peers however notes in this regard that the term ‘cross-border dimension’ used in relation to
criminal matters is broader than the term ‘cross-border implications’” employed in relation to
civil law powers, which indeed requires a specific link to cross-border proceedings. He also
makes the point that the rules on harmonisation of substantive criminal law use the same
expression although it is clear that there are ‘not limited to cases where an alleged offence has
factual links to more than one Member State’. Thus on his interpretation of that condition, it
must merely be shown that there is a degree of likelihood that the proposed EU rules will
have a particular impact on cross-border proceedings.

Thirdly, minimum rules can only be adopted by means of a directive under the ordinary
legislative procedure; criminal procedure is too sensitive an area for the EU to be able to act
by means of directly applicable regulations.

Fourthly, the EU can only adopt minimum rules. As is clarified later, Member States are not

prevented from applying a higher level of protection for individuals.*”

Fifthly, the provision adds that any EU rules ‘shall take into account the differences between
the legal traditions and systems of the Member States’, although this is already stated in the

200 Article 82(2) TFEU.
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opening provision of Title V on an AFS]J. Any proposed harmonisation shall thus result from
a careful analysis of the Member States’ laws in this area and duly accommodate in particular
the differences between civil law and common law countries.

Finally, here too Member States can pull the emergency brake. Again, it remains to be seen
what use the Member States will make of it, but criminal procedure has to date been an area
of high controversy. The analysis of Member States” laws in this area should reveal whether
there are disparities of such a nature as to make the introduction of common EU rules
problematic.

Mutual recognition of freezing and confiscation orders

MR has been elevated as the main basis for judicial cooperation (whether in civil or criminal
matters) in the EU.**" More specifically, Article 82(1)(a) confers the power to enact ‘rules and
procedures for ensuring recognition throughout the Union of all forms of judgments and
judicial decisions’ and Article 82(1)(d) provides for measures ‘to facilitate cooperation
between judicial or equivalent authorities of the Member States in relation to proceedings in
criminal matters and the enforcement of decisions’. These could provide the basis for
measures pertaining to the MR of freezing and confiscation orders; there is, however, a
question as to whether they extend to precautionary freezing. Article 82(1)(a) applies only to
measures ensuring the recognition of judgments and judicial decisions’; hence it couldn’t be
used to ensure recognition of precautionary freezing orders which are by definition non-
judicial decisions. Generally, cooperation between police authorities is regulated by Article 87
TFEU. But precautionary freezings are often ordered by prosecuting and not police
authorities. Thus they would not necessarily fall within the scope of the policing provisions
either. Also, Article 82(1)(d) allows measures to facilitate cooperation between equivalent
authorities, so long as they relate to criminal proceedings and have the general effect of
enhancing judicial cooperation as opposed to police cooperation. Now, the MR of
precautionary freezing is necessary mainly to guarantee the recognition of a subsequent
freezing or confiscation order and ensure that the assets to which they relate are not
dissipated. Ultimately, it will serve to facilitate cooperation between judicial authorities in
enforcing freezing and confiscation orders, rather than cooperation between prosecuting or
police authorities per se. In terms of ‘EU jargon’, the centre of gravity of a measure providing
for the MR of precautionary freezing will probably tend more towards judicial cooperation
than police cooperation. In any event, given that both Articles 82(1) on judicial cooperation
and 87(2) on police cooperation prescribe the ordinary legislative procedure, there could well
be a single instrument containing provisions on both precautionary and judicially ordered
freezing and based on both legal bases. Moreover, none of these provisions requires the choice
of a particular legal form.

MR of NCB confiscation orders could be provided for within the regime on MR of
confiscation orders. Alternatively, a separate MR regime could be envisaged using Article
81(2)(a), which provides for the adoption of measures to ensure ‘the MR and enforcement
between Member States of judgments and of decisions in extrajudicial cases’ in civil matters.
This should be done using the ordinary legislative procedure with no particular requirement

201 See Article 67(4) in relation to civil matters and Article 82(1) in relation to criminal matters.
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regarding the choice of legal instrument. There is hence little controversy about the EU’s
competence to legislate in this area.

Incentivisation measures

There need to be some measures to bring states effectively to recovering assets, apart and
beyond the requirement that they legally provide for the possibility of doing so. A first step
could be for EU law to require Member States to investigate assets (as it is often found that
the financial investigation into the property of suspects or defendants is perceived as merely
incidental to the investigation of the offence and is thus usually neglected). Such an
obligation would apply during the investigative stage and could be based on Article 87(2),
which provides that for the purpose of establishing police cooperation in relation to the
prevention, detection and investigation of criminal offences, measures can be adopted
‘concerning investigative techniques in relation to the detection of serious forms of organised
crime’. It could only relate to investigations into serious forms of organised crime, but it is
worth noting that the EU endorses quite a broad interpretation of this offence. The
institutions would have to act by means of the ordinary legislative procedure without any
particular requirement applying regarding the legal form to be used.

If such an obligation is to be effective, then presumably Member States need to face
consequences for failure to abide by it. Following the end of the transitional period, the
Commission will be able to launch infringement proceedings against any state which does not
adequately fulfil or breaches its obligations under EU law. Yet such proceedings will relate
only to the way Member States transposed the said obligation into their national legal system,
not to the way they apply it in practice. The whole purpose of such an obligation would be to
ensure that assets are effectively investigated in a particular case. Hence some other kind of
incentive must exist.

One option would be to give victims the right to sue the state for failure to conduct an
efficient financial investigation and/or bring recovery proceeding. Following the famous
Francovich [1991] judgment, the ECJ established a general principle of state responsibility for
non-compliance with EU (then EC) law. Liability arises when (1) there is a serious breach of
EU law, (2) the breach is attributable to the state and (3) it has caused damage to the
individual. If these conditions are fulfilled, compensation can be sought before national
courts. Thus, in principle, if there is a corresponding EU law obligation regarding proper
conduct of financial investigations, Member States can be sued before their national courts
for having failed to discharge it properly. An issue here is that if and when the ECJ is asked to
determine the scope of the underlying EU obligation (and hence as it often does incidentally,
the legality of the national action with regard to EU law) by a national court called upon to
rule on the matter, it will be precluded from ruling on ‘the validity or proportionality of
operations carried out by the police or other law-enforcement services of a Member State or
the exercise of the responsibilities incumbent upon Member States with regard to the

202 From one

maintenance of law and order and the safeguarding of internal security’.
perspective, determining the existence of say, negligent conduct of the police within the
meaning and for the purposes of EU law is not necessarily such as to prejudge the validity or

proportionality of actions of the police under national law. Moreover, it could well be the

202 Article 276 TFEU.
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case that the Court, as it often does, will claim to be solely interpreting the concept of
negligence under EU law, without looking at all at the underlying conduct of national
authorities. This tendency may or may not decrease under Lisbon, given that this is one of the
few areas where the jurisdiction of the ECJ remains somewhat limited. It may be the case that
EU courts will lose the incentive to engage into activist practices.

Another possibility would be to use Article 82(2), and provide for the right of victims to be
compensated by criminal (or even civil) courts whenever the inquiry into the origin of assets
was badly conducted. Any EU legislation on the matter would have to limit itself to
establishing minimum standards that are necessary to facilitate MR. Also, it is uncertain
whether Article 82(2) provides a legal basis for civil law provisions on victims, given that it

purports to govern criminal matters.*”

203 These issues are currently being discussed — and are highly controversial — in the negotiations of a proposal by
the Spanish EU presidency for a European Protection Order.
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Appendix H.  Analysis of EU-level actions

The following 21 analyses are organised with reference to the different types of first-order

impacts and barriers referred to in Section 6.2.1, being impacts upon:

e aspects of the specific objective being targeted (confiscation, preservation,

enforcement, utilisation, redistribution);

e fundamental rights;

e direct economic costs (administrative burden, implementation costs and ongoing

costs);

e simplicity and coherence;

e conferral of power;

e proportionality; and

e compatibility with Member-State systems in light of the ‘emergency brake’.

We assess only those impacts which, prima facie, may be bear upon the action in question.

This means that some types of impact are not assessed for some EU-level actions.

Each analysis ends with an assessment of impact based on estimates of what could happen

with and without the EU-level intervention under consideration.

#1 Promoting implementation of existing confiscation obligations

Impacts:

Confiscation

Fundamental rights

We examine extended confiscation and value confiscation as the two
most important aspects of the existing legal framework in FD
2005/212/JHA. Value confiscation is ubiquitous except for Greece and
Italy, where it does not apply to ordinary confiscation. Lithuania,
Luxembourg and Slovenia do not have extended confiscation. Greece has
extended confiscation for money laundering only and Poland only where
there are significant proceeds (about €50,000). In Ireland a conviction-
based extended confiscation regime applies only to drugs, but is
supplemented with an NCB regime which satisfies the requirements of FD
2005/212/JHA, Article 3(4) of which allows Member States to comply
through non-criminal procedures.

Confiscation regimes are compatible with the right to property if coupled
with adequate procedural safeguards. Article 4 of FD 2005/212/JHA
already requires Member States to ensure ‘effective legal remedies’ for
interested parties affected by confiscation. Furthermore, Article 17 of the
EU Charter protects only property which has been lawfully acquired.

Barriers:

Conferral

As discussed in Section 6.1.1, unless confiscation is added by unanimous
vote to the list of procedural aspects in TFEU Article 82(2), it will be
necessary to rely upon Article 83 TFEU, in which case it may be
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Proportionality

MS compatibility

appropriate for the EU to limit promotion of the existing legal framework to
the categories of offence listed therein.

Member States have accepted the general principle that a degree of
harmonisation is necessary to achieve MR of confiscation orders. They
have also already endorsed the extent of the intervention in FD
2005/212/JHA and the organised-crime threat has not since gone away.

Extended confiscation remains a controversial concept and, as discussed
in Section 3.6.1, a constitutional challenge cannot be ruled out. However,
although the emergency brake is available under both Articles 82(2) and
83 TFEU, Member States are unlikely to use it, given that they have
already agreed to the existing rules.

Assessment:

Without intervention

With intervention

There is an extant bill to introduce extended confiscation in Lithuania,
which appears likely to gain the necessary parliamentary support. In any
event, the existing legal framework will be enforceable via infringement
proceedings come December 2014, so even in the absence of any EU-
level intervention general compliance by this date is likely. Continuing
international pressure for comprehensive confiscation laws will also tend
towards this outcome.

This policy action has the potential to encourage full implementation of FD
2005/212/JHA in those few Member States which are yet to comply,
perhaps hastening a process which looks set to occur within a few years
in any event.

#2 Confiscation of benefits and indirect proceeds

Impacts:

Confiscation

Fundamental rights

Desk research and fieldwork looked at whether ‘indirect’ proceeds are
liable to confiscation (this being the major component of this policy action
under consideration). The results suggest that this is almost ubiquitous,
although there are a few gaps in ordinary confiscation regimes.

Confiscation of indirect proceeds is a far less draconian concept than,
say, extended confiscation, and the interference with the right to property
should thus be unproblematic. Defining proceeds to include all valuable
benefits raises a ne bis in idem (specifically, double recovery) issue if ill-
gotten ‘benefits’ (e.g. welfare or tax fraud) are otherwise recoverable or
remain repayable. This problem should be avoidable through careful
legislative drafting, but the UK has done the opposite, consciously
embracing double recovery.?®* Should it so choose, the EU, by requiring
Member States to guard against this potentiality, could slightly promote
fundamental rights in those Member States (including the UK) yet to ratify
ECHR Protocol 7, Article 4 of which contains the ne bis in idem principle.

Barriers:
Conferral

Proportionality

As per Section 6.1.1.

Proportionality is not infringed because the deterrent value of asset
confiscation (explained in Appendix A) is necessarily compromised if the
offender is able to benefit from the offence by retaining indirect proceeds
or other advantages. Moreover, this action does not prescribe particular
words, leaving Member States free to adopt definitions which suit their
unique legal systems.

204 See the definition of ‘pecuniary advantage’ in s 76(5) of PoCA and the discussion in Alldridge and Mumford

(2005: 363-365).

198



RAND Europe

MS compatibility

Appendix H

If the philosophical basis of confiscation in a Member State is restitution, it
may be possible to construct an argument that confiscation of indirect
proceeds goes beyond this purpose. Yet it would seem unlikely that
Member States (or their courts) would take such a narrow view, in the
process permitting an unjust enrichment to stand. Thus, whilst the
emergency brake is available under both Article 82(2) and Article 83
TFEU, compatibility issues seem unlikely.

Assessment:

Without intervention

With intervention

Most confiscation regimes already permit recovery of indirect proceeds.
Article 12(5) of the 2000 UN (Palermo) Convention against Transnational
Organized Crime, which all Member States have signed (although Greece
and the Czech Republic are yet to ratify), actually requires this, so further
progress can be anticipated. More generally, as Member States gain
experience of using their confiscation laws, loopholes permitting unjust
enrichment will be identified and closed, tending to expand definitions of
‘proceeds’.

Intervention by the EU could speed up harmonisation in this area,
producing a slight positive impact upon confiscation tools, whilst the
EU’s formal approval of the Palermo Convention in 2004 provides an
additional basis for action.

A definition of ‘proceeds’ which includes all benefits raises potential
fundamental-rights issues relating to double recovery but, by incorporating
safeguards, the EU could achieve a slight positive impact on
fundamental rights.

#3 Civil standard of proof regarding whether an asset is ‘criminal’

Impacts:

Confiscation tools

Fundamental rights

Implementation costs

Only a minority of Member States employ a civil standard of proof within
their legal framework on confiscation. This suggests a prima facie case for
action in the majority (in order to make assets easier to recover) but, for
the reasons set out below (compatibility), the option cannot be
implemented by at least some of these.

This action aims to remove a procedural protection (high standard of
proof) prior to confiscation but following conviction. It has passed ECHR
scrutiny in the case of Phillips v UK [2001], which concerned an extended
confiscation regime, so its application to ordinary confiscation should not
constitute a disproportionate interference with fundamental rights. It will,
however, be necessary to ensure ‘equality of arms’ between the individual
and the state, through procedural safeguards such as the continuance of
legal aid beyond the pronouncement of guilt in appropriate circumstances.

Implementation costs will be variable: zero unless wholesale legal system
reform is required (see Member States’ compatibility below), in which
case, potentially significant.

Barriers:

Conferral

Procedural rules on the standard of proof are not included in Article 82(2)
TFEU, but could be added by unanimous decision of the Council after
obtaining the consent of the European Parliament. Account will have to be
taken of the different legal traditions and systems of the Member States,
which may preclude the introduction of a civil standard of proof in a way
that would be alien to most of them. Article 82(2) also allows Member
States to maintain or introduce a higher level of protection for individuals,
which means in essence that the Member States can always opt for a
higher standard of proof. For both of these reasons, this article presents
as a poor legal basis, leaving only Article 83. However, this conferral of
power is also doubtful since defining the standard of proof is a truly
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Proportionality

Member States’
compatibility

procedural matter, such that it arguably does not pertain to the definition
of confiscation as a criminal sanction.

It is difficult to argue that EU-level action on standard of proof is
necessary and respectful of well-established Member-State principles,
given the immense diversity of criminal-justice systems throughout the EU
and the subtle conceptual differences at play (see, e.g., the discussion in
Section 3.6.1).

Member States treat standard of proof very differently. Member States
adhering to the common law tradition employ a ‘balance of probabilities’
standard routinely in civil cases, whereas many Member States adhering
to a civil law tradition do so less regularly. In some countries (e.g.
Germany) a single high standard prevails unless explicitly derogated from.
In other countries, there is but one standard (e.g. France, discussed in
Section 3.6.1). Thus it is meaningless to introduce into France a concept
of ‘balance of probabilities’. Indeed, this could even offend the
philosophical underpinnings of the French system, effectively requiring it
to be rewritten.?”® The emergency brake is available under both Article
82(2) and Article 83 and would almost certainly be activated by France
and other countries in an equivalent situation.

Assessment:

Without intervention

With intervention

There is a slow but observable trend towards lowering the standard of
proof in confiscation regimes, which is likely to continue, although some
Member States will never be affected.

Attempting to force a faster rate of change would make asset-recovery
work significantly easier (albeit at the cost of a negative impact on
fundamental rights), but for proportionality and compatibility reasons
this is unlikely to be possible in practice.

#4 Separate confiscation proceedings

Impacts:

Confiscation tools

Fundamental rights

Although the data here are incomplete, they clearly show that many
Member States do not have the ability to separate confiscation
proceedings from underlying criminal proceedings. Input both from
practitioners whose systems allow for this (e.g. the Netherlands), as well
as from those whose systems do not (e.g. Denmark, Czech Republic),
suggests that the absence of this ability can inhibit confiscation for the
reasons proffered.

According to Phillips v UK [2001], a convicted defendant continues to
enjoy the protection of Article 6(1) which, in the context of a confiscation
hearing, includes the right to a fair trial. This includes, relevantly, the right
to be tried within a reasonable time. In practice, some time
limits/constraints should be imposed either to the period in which
confiscation proceedings must be held following a criminal conviction, or
perhaps instead to the overall length of the proceedings (criminal +
confiscation proceedings). There are many different ways to achieve this
(e.g. absolute maximum time limits, shorter time limits renewable as
necessary, or remedies in the event of ‘undue delay’). If appropriate
measures are taken in this regard then the overall impact upon
fundamental rights could indeed be positive, in the sense that the ability to
separate confiscation proceedings can help to ensure that criminal trials

25 An inherent corollary of multiple standards of proof is the possibility that the ‘truth’ will differ

depending on which is applied. This, according to one author, is intellectually heresy in France: see

Papadopoulos (2004).
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are not delayed owing to complexities arising from financial investigations.
This benefit will be greatest for defendants deprived of liberty during the
criminal trial. Furthermore, in certain circumstances the ability to separate
confiscation proceedings can help to ensure that the defendant receives
the full force of the presumption of innocence by ensuring that the criminal
proceedings are not taken up with evidence which is irrelevant to criminal
guilt (the very introduction of which presumes that the defendant will be
found guilty).

Whether there would be a significant implementation cost depends on
whether Member States comply by separating confiscation proceedings in
all cases, or simply by allowing them to be separated (e.g. postponed) in
appropriate cases. In the latter case, costs will be entirely a function of
how much the option is utilised; in the former case there would be
additional costs because new procedures would be introduced on a
routine basis. Even then, however, the increase could be slight if the
procedure were permitted to take place before the trial judge following
sentencing. Therefore, overall, we predict slightly increased direct
costs. To monetise this impact we would need additional data on, inter
alia, costs of different elements of criminal procedure.

Barriers:

Conferral

Proportionality

MS compatibility

As per Section 6.1.1, except that the applicability of Article 82 TFEU is
doubtful because it is limited to cases where harmonisation will facilitate
MR and there is no evidence to support the contention that this would be
the case if Member States introduced separate confiscation proceedings.
The applicability of Article 83 is also doubtful because (as for policy action
#3) the timing of proceedings is a truly procedural matter, such that it
arguably does not pertain to the definition of confiscation as a criminal
sanction.

The option concerns ends and not means: Member States could comply
(where applicable) by creating a mechanism to postpone this aspect of
the sentencing procedure, a mechanism to revisit it on the basis of new
information, or a separate legal procedure able to be commenced at a
later date (which could be either conviction based or NCB regime).

The emergency brake is available under Article 83 TFEU. It is conceivable
that a Member State has fundamental principles of criminal procedure
which preclude all of the possible means of implementation;206 we know of
no specific examples, but a more detailed examination is warranted.

Assessment:

Without intervention

With intervention

Even without EU intervention, in Member States wanting to utilise their
asset-confiscation laws better, practitioners are likely to experience
frustration if their system suffers from inflexible time limits, and this could
prompt legal reform (as happened in the Netherlands).

EU intervention will considerably hasten what would otherwise be a slow
process, possibly producing a moderate positive impact upon asset-
confiscation tools.

#5 Strengthening extended confiscation

Impacts:

Confiscation tools

The extended confiscation regime being analysed here is stronger than
those currently in place in: BE, IE, EL, LT, LU, HU, MT (slight impact), AT,

206

What would be needed would be a combination of principles relating to the precision of penalties, the time

within which they can be ordered and the inability to revisit them (i.e. due to ne bis in idem).
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Fundamental rights

Simplicity/coherence

PL, RO and SI. As noted above, in Ireland, where extended confiscation
applies only for drug-trafficking offences, the gap is covered by a
comprehensive NCB regime.

Referring to Appendix A, cases like Arcuri v Italy [2001] and Phillips v UK
[2001] show that extended confiscation is in principle acceptable, although
issues may arise under ECHR Atrticle 6, particularly with regard to the
principle of legal certainty and the presumption of innocence. The latter,
as it is protected under Article 6(1), is not an absolute right but may be
subject to a number of presumptions of fact and law (Salabiaku v France
[1988]). However, adequate procedural safeguards must be in place to
ensure that the accused can effectively rebut such presumptions (Pham
Hoang v France [1992] and prove that assets are not proceeds of crime.
Some limits are also needed with regard to the scope of application of
extended confiscation; it cannot, for instance, apply to assets connected
with an offence for which the defendant has been acquitted (Geerings v
Netherlands [2007]). Issues may also arise with regard to Article 7 if the
regime is applied retroactively to assets acquired prior to its introduction.

The EU legal framework currently contains a choice of three alternative
options, which also complicates the existing legal framework on MR
(which refers to it). Consolidating to one option will simplify both legal
frameworks.

Barriers:

Conferral

Proportionality

MS compatibility

When discussing conferral, it is important to distinguish between two
issues: the trigger for extended confiscation and the extent to which it
applies. The trigger for extended confiscation pertains to the kind of
crimes in relation to which extended confiscation may be imposed. As
discussed in Section 4.1.1, the EU can only adopt minimum rules on
sanctions in relation to the serious cross-border crimes listed in TFEU
Article 83(1). The extent to which extended confiscation applies pertains
to the definition of the sanction per se, on which Article 83(1) does not
seem to impose any restrictions. The issue here is rather the
proportionality of the sanctions (i.e. how far extended confiscation can
reach).

The existing EU legal framework in FD 2005/212/JHA allows Member
States to choose between three alternatives. This action would remove
that choice, but it does so with the aim of strengthening the legal
framework (the second alternative is clearly weaker in that extended
confiscation can be defeated by arguing that the assets in question were
derived through another type of criminal activity). Another feature of FD
2005/212/JHA relevant to proportionality is the statement in Article 3(4)
that Member States may use NCB regimes if they so wish. This may need
to be left unstated in a new legal framework (due to limitations in the post-
Lisbon conferral), but it will remain implicit as the purpose of the policy
action is to ensure confiscation rather than prescribe means.

The emergency brake is available under Articles 82 and 83 TFEU and is
more likely to be applied here than in the case of policy action #1 because
the regime under consideration is stronger. It has been deliberately
designed to take into account the domestic constitutional limits in
Germany and Romania (which are relatively clear), but in the absence of
a complete understanding of the constitutional limitations in each Member
State — which in some cases are untested and thus a matter of
speculation even to experts207 — compatibility issues are a distinct
possibility.

27 Consider the uncertainty surrounding the constitutionality of the existing regimes in Greece and

Estonia, as noted in Section 3.6.1).

202



RAND Europe

Appendix H

Assessment:

Without intervention

With intervention

Many Member States adopted regimes for extended confiscation even
before the EU became active in this area, and these have been
strengthened over time (e.g. DE, IT, UK, NL). This trend is likely to
continue, although it will be weak in Member States with little interest in
increased utilisation, whilst some states (e.g. Greece) may remain overly
focused on money laundering (the domain of the FATF and Moneyval) to
the detriment of other aspects of organised crime.

The proposed regime of extended confiscation represents a realistic
attempt to continue to strengthen the EU legal framework whilst
recognising the practical limitations of Member-State constitutions in
combination with the emergency brake. It would strengthen the status quo
in numerous countries, making a moderate positive impact upon
confiscation tools likely. It would also constitute a moderate
simplification of the existing EU legal framework.

#6 NCB confiscation in limited circumstances

Impacts:

Confiscation tools

Fundamental rights

This policy action can be met through systems based on civil procedure or
by adjusting criminal procedure to meet particular exigencies. Both are
totally lacking in at least BE, LT, MT and PT, whilst there are gaps in their
availability in several other Member States.

A suspect who is dead lacks legal capacity or is otherwise unavailable to
explain the origin of suspected criminal assets. Allowing asset
confiscation in these circumstances thus has inescapable fundamental-
rights implications. The question is one of proportionality: whether the
infringement is justified in the light of the legitimate end pursued (i.e.
confiscation of type 2 assets). This is likely to be a matter of detail,
depending on the protections which are designed into the NCB system
(and, of course, the level of threat posed by organised crime). The utility
of different protections will naturally vary across diverse legal systems, so
prescription at EU level is likely to offend proportionality. Moreover,
Member States should be given a wide margin of appreciation to decide
what is acceptable given domestic imperatives; hence in some cases
even ‘pure’ NCB regimes based on civil procedure have been upheld by
the ECtHR: Walsh v United Kingdom [2006], FD 2005/212/JHA.

Barriers:

Conferral

Proportionality

It would be difficult for a harmonised concept of NCB confiscation to rest
upon Article 83(1), since the lack of a criminal conviction makes it unlikely
that they are criminal ‘sanctions’. Article 82(2), with the necessary addition
to the list, would provide a firmer legal basis. Alternatively, an
approximation of national laws in this field could be achieved by Article
81(1) and (2) if this was shown to be necessary to facilitate MR and
enforcement of judgments between Member States (note, however, the
broader requirement in Article 81(1) that harmonisation must be limited to
enhancing judicial cooperation in civil matters having cross- border
implications).

This policy action seeks to make ‘type 2’ assets liable to confiscation,
without necessarily prescribing a particular approach. The least drastic
way to implement it is to introduce a limited regime for NCB confiscation,
building upon existing criminal procedure. It could be argued that even
this constitutes a disproportionate intrusion into national sovereignty
because it requires some detraction from criminal procedural safeguards
(i.e. because not all impacts upon fundamental rights could be completely
ameliorated through remedies).
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MS compatibility

Article 82(2) provides for the emergency brake, whereas Article 81 does
not. Whether Member States would use the emergency brake depends on
whether there is serious historical or philosophical opposition to a limited
NCB regime. Most Member States have already gone some way down
this path; those which have yet to do so have all introduced extended
confiscation (except Lithuania, which has an extant bill to introduce it),
suggesting that entrenched historical or philosophical objections are
unlikely; bureaucratic inertia is a far more likely explanation.

Assessment:

Without intervention

With intervention

As with other aspects of confiscation law, steady progress is noticeable
over time. However, some of this progress is rather limited (e.g. where
NCB confiscation applies only in cases where a defendant dies).

This policy action combines a strong theoretical basis with demonstrated
utility in practice — recent amendments to Italian laws have allowed
confiscation proceedings to be brought against Mafia heirs, to the tune of
hundreds of millions of Euros. In combination with the ‘gap analysis’ this
renders likely a moderate positive impact upon confiscation tools.
There will, however, be an attendant slight negative impact upon
fundamental rights.

#7 Confiscation from third parties

Impacts:

Confiscation tools

Fundamental rights

This policy action demands confiscation from both (a) third parties who
receive in circumstances where a reasonable person would suspect that
assets are proceeds and (b) third parties who have not purchased for
market value. Numerous Member States cover only one of these
situations, or allow for third-party confiscation in only some of the relevant
regimes (typically either only in the ordinary regime, or only in the
extended regime).208 For three Member States (FR, LU, NL) there is
evidence that gaps in the regime are mitigated by reliance upon money-
laundering laws.

The minimum applicable standard regarding the right to property is that
applicable under the ECHR, but Article 17 of the EU Charter states that
‘everyone has the right to own, use, dispose of and bequeath his or her
lawfully acquired possessions [emphasis added]. This is clearly relevant
to the policy action under consideration here, raising the questions of
whether it is unlawful to receive property which a reasonable person
would have suspected to be proceeds of crime and whether it is unlawful
to receive a gift in good faith. On the assumption that both questions are
answerable in the negative (although money-laundering law will produce
an affirmative answer to the first question in some circumstances) this
fundamental right is affected, raising the question of whether the
infringement is proportionate to the objectives being pursued (deterring
crime and restitution for victims). The potential for assets to be
simultaneously claimed both by victims and bona fide third parties
provides the strongest argument in favour of measures that may affect the
right to property of a bona fide third party. In short, where the perpetrator
has insufficient assets to meet a claim by either the victim or the third
party (as is often the case), then measures in favour of third parties will
weaken the position of victims, and vice versa. The approaches taken by
Member States differ vastly, ranging from the inviolability of bona fide third

298 Tn order to provide a more complete data set, Table 6-1 deviates slightly by answering the question whether

proceeds are recoverable from mala fide third parties (i.e. a subjective standard, rather than the stricter objective

standard under consideration here).
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parties (as in the Netherlands) to an objective standard which penalises
imprudent third parties (as in Sweden), to a system in which the claim of a
victim is always superior to that of a third party (as in Latvia). Seen in this
light, the present policy action would harmonise laws in favour of victims
and against the interests of third parties who are either imprudent of who
have not paid full value.

The present policy action would also introduce rebuttable assumptions
that certain close persons did not pay full value. It is worth noting that
such assumptions are commonplace in the field of bankruptcy law, where
it is important to have rules in place for voiding transactions done to avoid
liability. Indeed, Finnish confiscation law (Criminal Code, Chapter 10)
actually refers directly to bankruptcy law in defining the relevant
categories of ‘close persons’. Member States may wish to ensure that
bona fide third parties (who may have paid partial consideration or
subsequently arranged their affairs in reliance on their changed financial
situation) suffer no net loss; this should be relatively easily accommodated
within the EU legal framework.

Barriers:

Conferral

Proportionality

MS compatibility

As per Section 6.1.1.

It could be argued that this option disregards established practice in those
Member States that prefer to use money-laundering laws or other forms of
extended criminalisation to achieve the same ends. However, money-
laundering laws are inapt in circumstances where it would be
inappropriate to bring criminal charges against the third party — for
example, if the aim (as here) is to recover inter alia from third parties who
receive gifts in good faith.

The most questionable aspect of this policy action is perhaps the
rebuttable presumption that certain categories of persons received far less
than market value. The impact here will vary with the prevailing standard
of proof, being greatest in Member States with a high standard of proof.
This will indeed place third parties under great burden. Whilst some
Member States have decided upon exactly this (the Polish extended
confiscation regime subjects all third-party recipients to a reversed
burden), for the EU to force this upon those which have not could breach
proportionality.

The emergency brake is available under both Articles 82 and 83 TFEU.
Confiscation from bona fide third parties could raise significant
constitutional issues, not least in Romania where Article 44 of the
constitution provides that ‘licit acquired assets cannot be confiscated. The
licit character of the acquired assets is presumed’. This issue demands a
detailed examination of Member-State constitutional limitations.

Assessment:

Without intervention

With intervention

Pressure from the FATF and Moneyval may cause some Member States
to take steps to strengthen third-party confiscation.

This policy action would greatly speed up the process, which, given that it
is a common tactic of criminals to use third parties to distance themselves
from their ill-gotten gains, equates to a significant positive impact upon
confiscation tools. However, it may need to be scaled back on the basis
of compatibility and/or proportionality. In this case, the EU could still
achieve a lower level of harmonisation; even requiring Member States to
provide for recovery from mala fide third parties in all cases to which the
EU legal framework applied would induce a moderate positive impact
upon confiscation tools.

The policy action in its original form (but not its modified form) will also
produce a moderate negative impact on fundamental rights, whilst

205



Asset confiscation impact assessment RAND Europe

affecting the relative legal rights of victims and third parties. This may be a
potential improvement upon the general status quo, but we are here in the
domain of value judgement and the argument in favour of reform is,
moreover, diminished where there is no identified victim seeking
compensation, but only the state seeking confiscation.

#8 Freezing and seizure in support of all confiscation regimes

Impacts:

Preservation

Fundamental rights

Whilst there may be others, and some areas of uncertainty remain, the
only known gap in existing Member-State laws is the inability to seize
moveable assets in support of extended confiscation in Finland.

Asset-freezing measures affect the right to property, due process rights
(particularly where decisions are made and executed in secret) and the
right to private and family life. They are, however, generally perceived as
legitimate restrictions (Raimondo v ltaly [1994]), so Iong as they are
limited in time and effective remedies are made available.?

Barriers:

Conferral

The conferral of power is as discussed in Section 6.1.1, except that
freezing may be too remote from Article 83, being but a procedural
measure in support of a potential confiscation order, and thus not itself a
‘penalty’. Article 82 does not at present include any provision for asset
freezing although that could be added as an aspect of criminal procedure.
Even then, it will have to be proved that harmonisation of asset-freezing
regimes is necessary to facilitate the MR of freezing orders.?' It is not
possible to use Article 75 TFEU, which presents as another potentially
relevant conferral, for the reasons set out in Appendix G.

Assessment:

Table 6-1, as a ‘gap analysis’ of existing Member-State laws,
demonstrates no a priori need for EU-level intervention. Confiscation
powers are of little utility without corresponding freezing powers to
preserve assets pending confiscation orders, but the data-gathering
exercise does not suggest gaps in this regard. The adequacy of the
freezing powers is another question; if, for example, the information
requirements are set too high, it may not be possible to satisfy a court in a
timely manner of the prerequisites for freezing. Yet here too the data-
gatherinzg exercise did not reveal major defects, or a perception of
defects.”""

29 Note however the recent Kadi II decision, which highlights the risk of provisional freezing orders turning into

permanent sanctions and hence raising additional issues with regard to fundamental rights. This raises doubts in

particular over the argument that the measures are proportionate because they are only imposed temporarily. See

Kadi v Commission [2009].

210 This is not implicit in the existing legal framework — contrary to the situation in relation to confiscation, where
harmonisation (FD 2005/212/JHA) preceded MR (FD 2006/783/JHA), FD 2003/577/JHA on MR of freezing

orders was adopted without any harmonisation.

I One notable exception was a practitioner who opined that some Member-State freezing regimes do not permit

freezing of value (i.e. of legitimate assets) in support of possible extended confiscation, but the data-gathering

exercise did not reveal specific examples or other instances of practitioner concern.
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#9 Mechanisms to safeguard freezing

Impacts:

Preservation

Fundamental rights

There are two aspects to safeguarding freezing: ‘preliminary’ freezing on
the authority of police or prosecutors, and secret applications for freezing
orders. Bearing in mind that the need for the latter depends upon the
extent of the former (if preliminary freezing is the norm then there is never
any need to make secret applications), our analysis revealed generally
high coverage, though in several Member States at least one relevant
freezing regime was not entirely supported with a preliminary freezing
power. Practitioners interviewed generally considered that mechanisms to
safeguard freezing were an important aspect of a legal regime for
confiscating criminal assets.

Secret applications and preliminary freezing, like freezing orders, involve
decisions that interfere with the right to property in order to safeguard a
potentiality, the difference being that these decisions are by definition not
made in an open court. The underlying assumption here is that freezing,
as an interference with property rights, should be court ordered (see
Appendix A). It is interesting, however, that in some Member States (at
least CZ, LT, HU) prosecutors can order seizures which are not confirmed
by a court unless the affected person exercises remedies. It should be
relatively simple for each Member State to design appropriate remedies,
and the EU legal framework could require this; if it goes further by
requiring preliminary measures always to be confirmed by courts, this will
arguably constitute an additional fundamental-rights safeguard in at least
these three Member States, albeit also an administrative burden and
implementation cost.

Barriers:

Conferral | The conferral of power would be as policy action #8, on the basis that
mechanisms to safeguard freezing are considered to be an integral part of
the imposition of the freezing order.

Proportionality | This policy action allows Member States to choose an appropriate mix
between preliminary freezing powers and/or secret applications.
Assessment:
Without intervention | In the absence of trend data for preliminary freezing powers, it is difficult

With intervention

to predict how laws would evolve without EU intervention.

This action is phrased in very general terms, such that proportionality and
compatibility issues are unlikely. It would serve to close some gaps in
existing laws usefully, but in the absence of clear evidence that these
gaps are causing deficiencies in practice, we can confidently predict only
a slight positive impact upon preservation tools. Also, there is scope
for a slight positive impact upon fundamental rights.

#10 Realisation of frozen assets

Impacts:

Preservation

Fundamental rights

Despite some gaps in the data, it is clear that, in several Member States,
those responsible for managing frozen/seized assets do not have the
power to liquidate them when storage is uneconomical (because they are
liable to decline in value and/or too expensive to maintain). Some
practitioners considered the absence of these powers was a disincentive
to seize potentially valuable assets such as cars.

Issues are liable to arise where the frozen assets are not ultimately
confiscated. A suspect who did not consent to the realisation may then
claim infringement of the right to dispose of the property. Against this right
must be weighed the manifest benefits of the power to realise: the ability
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Ongoing costs

to safeguard value (provided a reasonable price is obtained) and the
public interest in the efficient allocation of resources. Safeguards for
fundamental rights could be specified at EU level — for example, an
entittement to compensation for the full value of the realised item, a
limitation of the power to assets that are replaceable and/or adequate
remedies to enable individuals to challenge decisions to realise assets.

Member States will need to establish systems to manage the realisation
process.

However, in return they can expect reduced ongoing costs from this
system, which is designed to save money. Given that several Member
States are in want of this power, a moderate positive economic impact
may be predicted overall. To monetise this impact we would need
additional data on, inter alia, decline in value under storage and the
percentage of resale value that authorities are able to realise.

Barriers:
Conferral | As per option 8, if such provisions can be included amongst those on
minimum rules on freezing.

MS compatibility | Although we are not aware of specific examples, it is possible that the
right to property, as formulated in some Member States, would not permit
the realisation of assets prior to their vesting in the state.

Assessment:
Without intervention | Practitioners are very alert to this issue and, prompted by their feedback,

With intervention

Member States may continue to improve laws. However, some Member
States have persisted with inadequate arrangements for a long time,
suggesting that the overall rate of improvement will be slow.

By increasing the range of assets that can realistically be frozen, this
policy action will promote asset-confiscation activity in several Member
States, resulting in a moderate positive impact upon preservation
tools, with fundamental-rights consequences which should be entirely
manageable through appropriate safeguards.

#11 Designation of asset management offices (AMO)

Impacts:

Preservation

Implementation costs

Despite some gaps in the data-collection exercise, it is apparent that
many Member States have not set up agencies responsible for managing
frozen/seized assets, which are instead managed ad hoc by police,
prosecutors, judges or appointed agents.

The rationale for establishing an AMO is economic efficiency, so the
question to ask is whether the additional cost of establishing and
operating an AMO (which could be negative, if the AMO costs less than
the existing ad hoc arrangements) will be outweighed by the additional
value preserved for the benefit of the state (a negative value here would
mean the AMO actually preserving less value than ad hoc managers). To
some extent the answer to this question may depend upon workload; the
more voluminous the frozen/seized assets, the more opportunity there
would to learn from experience and develop ‘best practice’ (although this
could also be shared between AMOs within the EU). However, poor
design could render an AMO less efficient than ad hoc arrangements
even in a high-volume environment. An overly centralised bureaucracy
could be less efficient that a decentralised approach, especially in larger
Member States. This, of course, assumes that efficient systems are
available at local level. This will not necessarily hold true for Member
States with high levels of police/judicial corruption, which may benefit by
consolidating management activity into a single transparent bureau, the
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performance of which can be more easily monitored. Thus the optimal
arrangements for managing frozen assets will depend upon the
characteristics of individual Member States, including size, whether
federal or unitary, bureaucratic efficiency, level of official corruption, and
so on.

Barriers:

Conferral

Proportionality

There are two problems regarding conferral, which are cumulative. First,
of all the policy actions considered here regarding preservation of assets
pending potential confiscation, this one is at the farthest remove from
criminal procedure and it is doubtful that Article 82 would provide the
necessary conferral even if Member States were prepared to act
unanimously under Article 82(2)(d). Second, it is also doubtful that AMOs
will facilitate the MR of freezing orders (although there is a weak argument
that Member States would be more likely to seek MR of a freezing order if
they expected assets to be properly managed).

Best practice cannot develop in a vacuum; it requires at least some
bureaucratic framework, which this option aims to ensure in a very non-
prescriptive way by merely requiring Member States to designate AMOs.
It does not require the replacement of existing systems; indeed, where
there is already an element of the bureaucracy with a role in developing
best practice, this could simply be designated as the AMO, with
essentially no changes required.

Assessment:

Without intervention

With intervention

History suggests that Member States can persist for a very long time with
ad hoc management practices that do not take account of best practice.

This is a potentially useful option, which could produce a moderate impact
upon preservation of assets, but it is unclear whether this will be
outweighed by implementation costs in some Member States. Moreover,
the requisite conferral of power appears to be lacking.

#12 Promotion of implementation of existing MR obligations

Impacts:

Enforcement

Fundamental rights

The data-gathering exercise revealed as much opinion about the existing
legal framework on MR of confiscation and freezing orders as it did
experience, for the simple reason that many practitioners are yet to utilise
the mechanisms on offer. Yet the majority perception amongst users
seems to be that the MR instruments are a faster route to international
freezing and confiscation, at least where the recipient knows what to do
with the incoming certificate. This, indeed, aligns with the very purpose of
MR generally. We thus assume that freezing and confiscation orders will
circulate faster throughout the EU if the MR instruments are utilised more
often. Utilisation by practitioners depends upon perceived utility and
perceived (in)convenience but, above all else, on sufficient opportunity,
which requires implementation of the EU legal framework by both the
issuing and the enforcing Member States. Currently, only 17 of 27
Member States have implemented FD 2006/783/JHA. That, as shown in
Section 3.6.3, is only 40% of pairs of Member States. The aim here is to
promote further implementation through non-legislative means
(implementation workshops). Gaps also remain for FD 2003/577/JHA and
FD 2005/214/JHA, which is relevant where the value of criminal assets is
covered by an order for compensation.

Implementing legislation in some Member States includes review grounds
that go beyond those exhaustively stated in the framework decisions —
often reserving a right to review incoming judgments for compliance with
fundamental rights. However, the principle of MR already allows for
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Ongoing costs

substantive challenges, including on fundamental-rights grounds, but
these must be taken in the issuing Member State. Then, once local
remedies are exhausted, the ECtHR has jurisdiction to review any
decisions of national courts. Because this provides adequate protection
for fundamental rights, there is no adverse impact if the EU promotes the
existing MR obligations.

As utilisation of MR instruments rises, administrative burden will shift from
central authorities to judicial authorities. The net impact of this will depend
upon the relative efficiencies of MLA and MR, but also of the two
authorities. Overall, however, because MR is less convoluted (this,
indeed, is its purpose), the administrative burden should decrease. We
therefore postulate a slight decrease in direct costs. In order to
monetise this impact we would need additional data on, inter alia, the
relative efficiency of different parts of Member-State bureaucracies.

Barriers:

MS compatibility

The only potential barriers concern the limitation of grounds for non-
recognition and the abolition of dual criminality. The relevant issues are
not unique to confiscation and freezing. In any event, whilst they affect the
quality of implementation, they do not present complete barriers to
implementation.

Assessment:

Without intervention

With intervention

Quite apart from Lisbon, it is reasonable to assume, in line with trends to
date, that more Member States will implement the existing legal
framework in the future; indeed, in some cases the legislative process is
already underway.

Given existing trends and the forthcoming impact of Lisbon,
implementation workshops will probably add only a little to the rate of
implementation by Member States. Moreover, as the European
Commission has conducted implementation workshops in this area in the
past, the present policy action is in a sense nothing new. Utilisation of MR
instruments, however, is a matter not only of availability, but also
practitioner perception. Here, Commission-sponsored workshops will
provide a valuable forum for the sharing of practical experience and best
practice, allowing Member States to utilise MR tools to better effect, so we
consider a slight positive impact upon enforcement to be the likely
result of this action.

#13 Mutual recognition of all types of orders

Impacts:

Enforcement

Data from the 2010 CARIN questionnaire suggests that enforcement of
foreign NCB orders (even via MLA) is not possible in most Member States
— some of whom have ratified the 2005 CoE Convention, which appears
to provide a basis for exactly this (see Section 3.5.2 above). Without here
attempting to reconcile the two data sets, there is clearly significant
potential for the status quo to be improved through EU-level intervention,
such as an expanded scope for MR. This would have an immediate
impact in those Member States that issue NCB orders — especially in the
UK and Ireland, where the orders often encompass assets held overseas.
It would also open up new possibilities for other Member States which are
considering introducing NCB confiscation.

It is widely recognised, however, that MR can be difficult to achieve in
practice without a degree of harmonisation of relevant substantive law
and/or procedure. The present context is no exception: one practitioner
remarked that progress was unimaginable in the absence of
harmonisation to ensure a minimum conception of what amounts to NCB
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confiscation. Indeed, even a cursory review of extant NCB regimes
reveals a fundamental divide between those that permit confiscation on
the basis that assets relate to past criminality (e.g. UK, IE, BG) and those
that are preventative (e.g. IT, DK), as a result of which it is not obvious, for
example, that an Italian NCB order pursuant to Law 575/1965 can be
recognised in the UK, even though the relevant UK laws encompass NCB
orders.

We conduct the following analysis assuming that the EU defines minimum
standards for the types of orders (including, but not limited to, NCB
orders) subject to MR, encompassing both retrospective and preventative
orders. The alternative approach of simply requiring Member States to
recognise any incoming order would almost certainly break down in
practice owing to a reluctance to recognise orders which offend domestic
standards — especially as regards fundamental rights.

As per policy action #12. Unless NCB confiscation raises particular issues
at the enforcement stage, it does not warrant a departure from these
general principles — especially not since the proportionality of any
restrictions on fundamental rights must be assessed against the legitimate
end sought to be achieved by the issuing Member State. To the extent
that the process of enforcement itself raises new fundamental-rights
issues, these cannot differ from issues relating to the enforcement of
conviction-based orders. Therefore this policy action does not raise new
fundamental-rights issues.

Moreover, a system based on harmonised minimum standards would
allow the EU to ensure proactively that fundamental rights are not
disproportionately affected. This would not only help to avoid the
circulation of substandard orders; it would also help to avoid such orders
being made in the first place, as the prospect of MR would provide an
incentive for Member States to ensure that their laws meet the minimum
standards. This could be a source of added value at a time when new
NCB regimes are beginning to emerge (e.g. SK and BG — in the latter
case, draft laws were presented four times to the Venice Commission in
an effort to ensure, inter alia, that fundamental rights were not
disproportionately affected).

Minimal across the whole of the EU, but potentially significant for Member
States which are liable to receive many such orders (e.g. Spain, where
many UK criminals prefer to keep their assets). However, it must also be
noted that the Member State of enforcement is entitled to retain 50% of
recovered value under Article 16 of FD 2006/783/JHA for bearing what will
typically be less than 50% of the administrative cost, so in this sense there
will be no negative impact (noting that, if the issuing state is not inclined to
utilise the tool on account of this split, then no expense will be incurred in
relation to MR).

The existing MR criteria contain convoluted references to decisions made
by Member States in implementation of FD 2005/212/JHA. Replacing
these with explicit minimum standards will enhance simplicity and
coherence (provided the chosen standards are themselves simple and
coherent).

Also, harmonised minimum standards for NCB confiscation regimes will
contribute to simplicity and coherence, especially if regard is had to the
obligations already upon 12 Member States pursuant to the 2005 CoE
Convention.

Barriers:

212 See Part 11, and especially Section 447(2), of PoCA.
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Conferral

Proportionality

MS compatibility

Article 82(1) TFEU provides the necessary conferral for an MR
instrument; if partial harmonisation is also sought then an additional
conferral is necessary as per policy action #6, examined above.

Although the EU would provide minimum standards around which NCB
regimes could be harmonised, there would be no requirement for Member
States to introduce laws to make these available domestically. This is
simply a case of harmonisation to ensure the free circulation of
judgments.

It is possible — perhaps even likely — that some Member States will resist
MR of NCB orders as confra their constitutions or criminal-justice
systems, and an extant Moneyval questionnaire aims to pinpoint any such
concerns. Significantly, however, reliance upon TFEU Article 82(1) would
mean that the emergency brake is not available, raising the possibility of
Member States being outvoted in the Council.

Assessment:

Without intervention

With intervention

As regards cross-border enforcement of NCB orders, some progress is
likely even without EU intervention, owing to efforts by issuing Member
States to convince other Member States that they can recognise NCB
confiscation orders under the 2005 CoE Convention (and even the 1990
CoE Convention, which applies to all Member States). However, without
intervention there will be no expansion of the scope of MR to NCB orders
(currently none), extended confiscation orders (currently limited) or
freezing orders in support of extended confiscation orders (currently
none).

EU-level intervention can bring about an immediate boost to cross-border
enforcement of many types of order, with the benefit being greatest for
NCB orders (for which many Member States cannot, at present, even
afford traditional MLA). This amounts to a significant positive impact
upon enforcement, albeit one which favours those Member States with
NCB regimes. It also has the potential to simplify one of the more
convoluted aspects of the existing legal framework. Finally, the need to
define NCB orders as an autonomous concept of EU law presents an
opportunity to safeguard fundamental rights through minimum standards
(a role which has recently been fulfilled ad hoc by the Venice Commission
at the request of Bulgaria).

#14 Mutual recognition of compensation orders

Impacts:

Enforcement

Simplicity/coherence

Currently, even where FD 2005/214/JHA has been implemented, victims
in Member States employing the principle of ‘adhesion’ (e.g. FI, SE, DK)
are disadvantaged vis-a-vis victims in other Member States when it comes
to cross-border enforcement of compensation orders. The scope of the
existing legal framework could be expanded to include such orders. This
would make for a more equality of treatment of compensation orders —
and, hence, citizens — throughout the EU.

The existing EU legal framework on asset recovery — aside from excluding
civil compensation orders made in a criminal context — is unnecessarily
spread across FD 2005/214/JHA and FD 2006/783/JHA, the delineation
between which is unclear. In the post-Lisbon era, none of this is
necessary. A single instrument could provide a single legal framework for
cross-border enforcement of orders against property arising from criminal
proceedings. This would then apply to all criminal assets — regardless of
whether recovery is sought via ‘confiscation’ or a criminal compensation
order, or an adhered civil order — greatly simplifying the EU legal
framework. Practitioners would no longer need to be familiar with multiple
instruments. Courts would no longer fret that their orders will be in a
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practical sense unenforceable for purely procedural reasons.

Barriers:

Conferral

The appropriate conferral of power for MR of compensation orders issued
in the context of criminal proceedings will be either TFEU Article 82(1) or
Article 81(2), depending on whether they are to be regarded as criminal or
civil in nature. Because the answer to this question will vary throughout
the EU, a directive would need to cite both conferrals. This should present
no difficulties because both conferrals use the ordinary legislative
procedure.213

Assessment:

Without intervention

With intervention

Victims in some Member States will remain disadvantaged, facing greater
procedural hurdles in order to recover assets frozen in other Member
States.

Victims will benefit from MR, regardless of the Member State in which a
compensation order has been issued. Moreover, the likelihood of cross-
border enforcement will no longer depend (as it now does in the Member
States affected) on whether or not there is an identified victim. Thus,
taking into account the limited number of Member States which currently
experience these dilemmas, we assess that this action will have
moderate positive impacts upon both enforcement and
redistribution. It also has the potential to achieve moderate
simplification of the existing EU legal framework.

#15 Utilisation workshops

Impacts:

Utilisation

Implementation costs

Utilisation workshops could have a significant impact upon utilisation
where policy-makers regard asset-confiscation work as a costly adjunct to
the criminal-justice system, as they may be more inclined to release the
necessary funds if they can be made to understand that the work is
potentially profitable. This, of course, presumes not only that there are no
other barriers to utilisation, but also that asset-confiscation work is, in fact,
potentially profitable — failing which the evidence base falls away.

Whilst uplifted effort by Member-State authorities will be likely to come at
a net cost at least initially (while a pipeline of work is built up), the
important question is whether the work will potentially be profitable within
a reasonable time frame. This, of course, is unknowable in advance,
making it necessary to project from historical trends or reason by analogy
with countries with higher utilisation rates. Unfortunately, due to the
general paucity of relevant data, it is difficult to do either. Specifically, in
order to calculate profit (and therefore profitability) for a given Member
State with a relatively high rate of utilisation, both income and cost data
are required.214 We undertake this exercise in Section 6.3.1, based on the
data set available — which is admittedly poor. Our results suggest that
asset-confiscation work is potentially profitable throughout most of the EU,
but there is an insufficient evidence base for the purpose of arguing for
greater utilisation in particular Member States.

The implementation cost may be carried by the EU budget or the Member
States’ budgets. The cost of the workshop itself is negligible, although

213 Because the stricter legislative procedure would prevail, the emergency brake would be available to all Member

States even though it is only mentioned in Article 82(1).

214 By profitability we mean profit divided by cost. By profit we mean income (i.e. the total value of the recovered

assets) minus cost. Thus, where cost exceeds income, both profit and profitability will be negative.
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there is clearly an anterior need to carry out further research, which will
present a greater burden. This is likely to vary greatly depending on the
challenges of carrying out profitability research in different Member
States, and additional data would be needed to give a more accurate
estimate.

Assessment:

Without intervention

With intervention

The potential profitability of asset-confiscation work in Member States is a
matter demanding rigorous data collection and comparative analysis.
However, the literature reviewed for this study does not suggest that
Member States are likely to undertake this on their own accord. Nor
should it be assumed that Member States will rigorously study, let alone
attempt to value monetarily, the wider (i.e. higher-order) impacts of asset-
confiscation work. It follows that decisions may continue to be made
based on the assumption that asset-confiscation work is unprofitable in
either a narrow or wider sense.

Given a suitable evidence base, there should be significant potential for
utilisation workshops to influence Member-State investment decisions
relating to asset-confiscation work. We base this assessment on the sheer
force of the argument flowing from the fact that the utility of asset-
confiscation work is widely accepted. This leaves affordability as the only
serious argument (excepting perverse arguments) against further
investment in asset-confiscation work.

#16 Reporting obligations

Impacts:

Utilisation

Performance audit

Fundamental rights

There is significant anecdotal evidence of Member States being motivated
to the point of action by a desire to avoid negative publicity. Examples
noted in Section 3.6.4 include the Austrian government’s decree urging
prosecutors to respect the mandatory nature of asset-confiscation laws
(issued on 11 September 2009, on the final day of a visit by an
international evaluation team in relation to the Council’s fifth round of
mutual evaluations) and the Greek government’s redoubling of efforts to
combat money laundering following criticism from the FATF.

The Member States most likely to be so affected by additional reporting
obligations are those with low utilisation rates and flat or negative
utilisation trends. Also concerned will be Member States where asset-
confiscation powers are in theory mandatory (e.g. as a result of the
principle of legality, as in Austria). Member States may also be concerned
where they have powers ‘on the books’ which are rarely or never utilised.

In addition to its impact on utilisation, this option will generate a
comparable set of EU-wide statistics, invaluable for evaluation and
performance-audit purposes. For example, it would be possible to
examine conversion rates of freezing orders into confiscation orders, or
identify the relative importance of ordinary and extended confiscation
powers, on a per-Member-State basis.

Although the EU may consider it useful to have data on assets frozen and
seized, as well as on assets confiscated, a corresponding reporting
requirement could be perceived as an affront to the presumption of
innocence. This issue could be avoided by limiting data collection to the
number of seizures and the estimated value of the assets seized.

215 Fundamental rights concerns relate essentially to the state of the law rather than to the extent to which it is

utilised.
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Administrative burden presents as a significant cost of this option, but it is
probably not insurmountable. Member States with sophisticated electronic
court record-keeping systems may be able to retrieve and transmit data at
little cost. In other cases, such functionality may need to be added at
considerable expense. However, in these cases — as in Member States
where court record-keeping systems are paper based — alternative,
affordable approaches could probably be devised. This would involve, for
example, an obligation upon practitioners involved in confiscation
proceedings to complete a standard form and send it to a central
compiler, who would then compile information manually and report it to
the EU.*"®

It should also be remembered that all Member States, as members of
Moneyval or the FATF, are expected to maintain ‘comprehensive statistics
on matters relating to the effectiveness and efficienca/’ of their systems for
combating money laundering and terrorist financing. v Unfortunately, this
recommendation enjoys a relatively low level of compliance; were this not
the case it would presumably be a relatively simple matter to expand the
system to incorporate all crimes mentioned in TFEU Atrticle 83(1).

Overall, we predict moderate direct costs in the form of administrative
burden. It would be speculative to attempt to monetise such costs in the
absence of basic data regarding if/fhow reportable information is recorded,
collated and stored within the criminal-justice systems of individual
Member States.

Barriers:

Conferral

Pursuant to Article 70 TFEU the Council can adopt measures laying down
arrangements for Member States to conduct objective and impartial
evaluations of the implementation of EU policies by Member States’
authorities in this field. These measures shall aim in particular to facilitate
full application of the principle of MR. But in so far as the harmonisation of
rules on confiscation also aims at facilitating MR, their implementation
may be subject to such evaluations/reports too.

Assessment:

Without intervention

With intervention

Member States already face external pressures from Moneyval and the
FATF which will be likely to focus increasingly upon utilisation in years
ahead (see Section 6.1.6), as well as from the Group of States against
Corruption (GRECO) and, of late, the Council.

The added value of an EU reporting mechanism would be its wider scope
and the frequency (annual) and comparability of the data generated. The
data generated would be motivating precisely because they would allow
the EU to compare (publicly) the performance of Member States and
identify areas of concern. We therefore predict moderate positive impact
upon utilisation.

#17 Mandatory asset investigation

Impacts:

Utilisation

Albeit with many gaps, the data-gathering phase yielded only a few
examples of Member States in which there is currently a theoretical
obligation upon authorities to carry out a financial investigation. This
suggests an impact potential, although strictly speaking the obligation to
open a financial investigation for certain types of crime would not require

216

FATF informed us that such simple systems have allowed countries to satisfy their FATF reporting obligations.

217 FATF Recommendation #32, against which Moneyval members are also assessed.
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Implementation costs

the investigation to be adequately resourced. It is probably fair to assume,
however, that a formal requirement would cause some Member States to
commit additional resources to financial investigation, causing more
assets to be identified for potential freezing and confiscation.

Implementation cost presents as a major cost. Fieldwork with practitioners
suggests that this cost is likely to manifest in a variety of forms.

First, there are Member States that lack the financial resources to hire
additional financial investigators, or the necessary skill base and
infrastructure to train them.

Second, there are Member States in which financial investigation is very
expensive (in terms of professional time) because the necessary tools are
lacking, or difficult to access.

Third, there are Member States where the investigation process itself
plays a role. In Spain, for example, criminal investigations are judge
managed, and a financial investigation can typically quadruple the
resource cost of the overall process.

Barriers:

Conferral

Proportionality

MS compatibility

The TFEU appears to provide no basis for a standing obligation upon
Member-State authorities to conduct financial investigations in certain
circumstances. For now, there is only the power of Eurojust and Europol
to ask Member States to initiate investigations. Eurojust may in the future
be given the power to initiate criminal investigations under Article 85(1)
TFEU by means of regulations using the ordinary legislative procedure.
Under Lisbon,”"® the Commission will be able to initiate infringement
proceedings against Member States which are found to be in breach of
their obligations under EU law; they could thus be held liable for failing to
respond to a request from Eurojust to investigate assets. This would still,
however, amount to an ad hoc solution rather than a standing requirement
enshrined in the EU legal framework.

Proportionality presents as another major barrier because there are
almost certainly less intrusive ways for the EU to achieve its objective. If
the underlying problems for Member States are to do with administrative
burden, then simply telling Member States to do more is likely to be seen
as antagonistic rather than practically useful. This leads to a strong
argument that EU efforts would be better directed at the underlying
problems. This is quite apart from any arguments that the action would
intrude too far into Member-State sovereignty.

Limiting the discretion of the police may contradict fundamental principles
of the criminal-justice system in some Member States — for example, if
investigations are under the control of prosecutors and the principe de
l'opportunité de poursuites (principle of prosecutorial discretion), or an
equivalent principle, prevails. There is, however, no emergency brake
under Article 85 TFEU, so Member States could be outvoted in the
Council under the ordinary legislative procedure.

Assessment:

Without intervention

With intervention

Some Member States are discouraged from investing resources into
financial investigation because they see it as costly and too technically
difficult.

There are problems of conferral, proportionality and compatibility. It
is probably not possible for the EU to mandate this additional investment
and, even if it were, it is not obvious that there would be a net benefit. Any
consideration of such action should be deferred at least until the EU has

218 Due to the merging of the ‘third pillar’ into the ‘Community method’.
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made efforts to tackle the underlying problems directly.

#18 Limited judicial discretion

Impacts:

Utilisation

Other system effects

Fundamental rights

Implementation costs

The capacity for this action to result in increased utilisation of asset-
confiscation tools is obvious. This is so even in countries with relatively
high utilisation rates.

Also obvious, however, is the potential for negative impacts in other parts
of the criminal-justice system owing to resources being redirected. In
short, unless overall investment is massively increased, prosecution rates
will decline as focus shifts from prosecution work to asset-confiscation
work.

There are potential issues regarding the ECHR Atrticle 6 right to a fair
hearing by an independent and impartial tribunal, since this demands
judicial independence and, hence, judicial discretion. This issue will be
stronger for confiscation than for freezing because the latter is a
temporary measure, to be revisited by the courts in due course.

Given the low utilisation rates which currently prevail, the implementation
cost of this option would be significant. It would depend upon (a) the
extent to which resources could be diverted from other aspects of the
criminal-justice system, as discussed above; (b) the extent of
underutilisation in each Member State; and (c) the procedures for seeking
confiscation orders in each Member State. In many Member States, the
implementation cost will probably be untenable.

Barriers:

Conferral

Proportionality

This action is arguably possible under TFEU Article 82(2), but this is very
doubtful in particular since Article 67 enshrines national diversity in the
field of criminal law as one of the cornerstones of EU criminal law.

The proportionality principle is a serious obstacle, not only because of the
need to demonstrate the necessity of stripping judges of their discretion to
determine cases on their individual merits in a general sense, but also for
two more specific reasons.

First, the action presents as an extremely blunt instrument given that the
systemic problems being targeted differ immensely between Member
States. For example, Member-State systems differ in how broadly they
define proceeds, including whether they envisage the possibility of double
recovery. In these circumstances, an absence of judicial discretion may
see defendants facing confiscation orders disproportionate to their actions
or, at least, to the advantage they stood to gain.

Second, the action may present difficulties where thresholds are
deliberately low in order to permit flexibility. For example, Member States
generally employ low thresholds for freezing in order to ensure that
suspected proceeds can be frozen in a timely manner, without the need to
gather large quantities of evidence. If these low thresholds are not
tempered by a broad discretion whether to freeze, the result could be the
freezing of assets from many different suspects at an early stage of an
investigation. Because there are multiple suspects, the total amount
frozen may far exceed the value of the proceeds in question, inevitably
meaning that most of the assets would be returned at a later stage. Aside
from the inconvenience to those affected, there would be significant costs
associated with executing the freezing orders and, in the event that seized
assets decline in value, the loss would either be borne by the state (if
compensation were paid) or the innocent suspects (if compensation were
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MS compatibility

not paid on the basis that the state was not negligent).*"®

The emergency brake is available under TFEU Article 82(2). The ability of
judges to exercise discretion is an aspect of the independence of the
judiciary which is fundamental to the separate of powers, a principle
enshrined in the constitution of all Member States. Rules limiting such
discretion will almost invariably be viewed by Member States as affecting
‘fundamental aspects’ of their criminal-justice systems, causing the
emergency brake to be pulled in the (highly unlikely) event that there was
sufficient support to reach that stage of the legislative process. The same
could be said for the roles of prosecutors in many Member States,
although prosecutors are in some Member States formally part of the
executive branch government (as in Germany), whilst elsewhere they are
formally within the judicial branch (as in France, where their independence
is protected, inter alia, by the principle of principe de l'opportunité de
poursuites).

Assessment:

Without intervention

With intervention

Some Member States will inevitably continue to underutilise confiscation
laws.

Attempting to force change by restricting judicial discretion will almost
certainly prove politically impossible and, in any event, it poses problems
of conferral, proportionality and compatibility which, in combination,
are likely to outweigh any benefit.

#19 Consolidated MR forms

Impacts:

Confiscation tools

Ongoing costs

Simplicity/coherence

The most consistent feedback from practitioners regarding MR was a wish
for simplification and consolidation — in particular at the investigative
stage, where freezing orders are typically sought alongside other types of
order. Satisfying this wish would cause more practitioners to utilise the
MR instrument (in circumstances where they still have the alternative
option of a traditional request for MLA). The following analysis assumes
that a new European Investigation Order (EIO) will be agreed, and that
this will present a viable vehicle for simplification and consolidation. On
the assumption that the EIO will suppress the alternative MLA procedure
as between EU Member States, the present analysis also incorporates
our analysis of policy action #20, below.

Time saving (small reduction in paperwork). Otherwise per policy action
#12.

Reducing the number of different MR instruments, and the number of
requests required of practitioners, should improve the simplicity and
coherence of the existing EU legal framework on MR. This, indeed, is one
of the aims of the EIO, into which MR of freezing orders would be
incorporated. Indeed, it is already proposed to include freezing of
evidence (which forms part of FD 2003/577/JHA), so also failing to include
freezing in support of confiscation could leave the EU legal framework on
freezing even less coherent than it already is (especially for cases in
which assets could be frozen on both bases).

Barriers:

Conferral

Article 82(1) provides the necessary conferral of power.

Assessment:

1% The negligence standard is endorsed by the ECHR in Raimondo v Italy [1994]; see Appendix A.
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Without intervention

With intervention

If MR of freezing orders remains a stand-alone procedure, some
practitioners will continue to prefer to use traditional MLA procedures
owing to the convenience of being able to combine all requests into a
single letter rogatory. This argument will, however, diminish as
practitioners switch to using the EIO once it becomes available as a
corollary utilisation of FD 2003/577/JHA.

We have assumed that adding requests for freezing (in support of
confiscation) to the EIO will effectively suppress the residual MLA option,
constituting a significant positive impact upon utilisation. An additional
benefit is a significant simplification of the existing EU legal framework.

#20 Enforcement of the primacy of MR

Impacts:

Utilisation

Fundamental rights

Ongoing costs

Simplicity/coherence

This option will directly raise utilisation rates of MR instruments throughout
the EU.

Traditional MLA procedures allow Member States to examine an order for
compliance with fundamental rights. The scope for this under MR
procedures is much restricted. This could cause concern relating to
fundamental rights. However, the ECtHR has ruled that states party to the
ECHR cannot refuse to execute each others’ decisions on fundamental-
rights grounds. Thus, since all Member States are parties to the ECHR,
the transition to MR should raise no fundamental-rights issues. (To say
otherwise is to question the basis of mutual trust that underpins the very
concept of MR.)

As per policy action #12.

This action will simplify the EU legal framework by eliminating a confusing
and unnecessary choice between two alternative and very different
approaches.

Barriers:

Conferral

TFEU Article 82(1) on MR provides the necessary conferral of power. The
question is whether it even need be exercised. Arguably, once Member
States have transposed the existing legal framework on MR, they should
also implement it in practice by ceasing to use the tradition MLA
mechanism that it aims to replace. Clearly, there is currently little
adherence to this view in prac:tic:e.220 Any such obligation will, of course,
not be enforceable until infringement proceedings are enlivened pursuant
to TFEU Protocol 36. For the avoidance of doubt, the EU could adopt the
approach taken with the European Evidence Warrant, and proposed for
the EIO, viz specifically stating that in the legal framework on MR that
‘corresponding provisions’ of the 1959 convention are replaced.

Assessment:

Without intervention

With intervention

The forced transition to MR is to some extent occurring de facto where
certain Member States require their own practitioners to use the MR
instruments where available and even (as in Finland) insist on this for
incoming requests. This effectively forces practitioners in other Member
States to gain experience using the MR instruments, promoting their
further utilisation. This transition process is likely to be slow, however, due
to inertia and the fact that the instruments are still not available between
all Member States (see policy action #12 above).

By contrast, the transition to MR will be almost immediate if the EU

220 Finland is a notable exception, and may be contrasted with, e.g., Slovakia.
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suppresses the alternative MLA procedure; as noted in the analysis of
policy action #20, this constitutes a significant positive impact upon
utilisation. There may be inefficiencies in the short term (as practitioners
are forced to acquaint themselves with new methods) but once this
temporary effect has passed, all Member States will benefit from the
streamlined MR procedures.

#21 Social reuse

Impacts:

Social

Redistribution through social reuse has the potential to improve greatly
public confidence in the criminal-justice systems in some Member States,
whilst delivering compensation to dispersed victims. Unlike the other
policy actions discussed above (which relate to specific objectives 1 to 4),
this action (which relates to specific object 5) aims not to increase the
amount of asset-confiscation activity, but rather — acting as a ‘force
multiplier’ — to raise the social impact of this activity.

EU-level action on social reuse would not affect those Member States that
already have programmes in place (i.e. FR, LU, IT, PT, ES, UK and
BG).?*' Other Member States may have mechanisms for disposing of
certain types of asset (e.g. donating perishable foodstuffs) or systems that
permit flexibility in extraordinary circumstances, but we know of no
example where such systems have been deployed in favour of dispersed
victims of deprived communities. Accordingly, we consider potential
impacts in Member States not mentioned above (including Germany,
where some systems at Lénder level do not apply to the whole country).
Our analysis builds upon the typology of organised criminal networks set
out in Appendix A, taking into account existing social reuse programmes
as an evidence base. Whilst we do not consider every Member State in
detail, we consider Member States at various points along a spectrum of
typologies.

The potential benefits and costs of social reuse programmes have been
described in Section 3.4.5. Whether or not these materialise in particular
Member States will of course depend upon the nature of the mechanisms
chosen by each Member State (we return to this later) as well as,
generally, upon two factors. One of these is the type of organised
criminal activity present in each Member State, in particular:

e the degree of embeddedness of the organised criminal network
in the local and national society, economy and polity;

e the concentration of organised criminal activities in a given
geographical area, local community and social group (e.g. young
immigrants);

e the nature of organised criminal activity, most notably the
industry and markets of activities;

e the methods used; and
the geographical spread of spending of organised criminal
groups (e.g. where profits are invested or consumed).

The other relevant factor is the quality, regulation and implementation
of the social reuse programmes, in particular:

221 Each of these countries has some mechanism for returning the proceeds of crime to dispersed victims or

deprived communities. Section 3.6.5 discusses all of the social reuse schemes identified through desk research and

fieldwork in more detail. The UK is perhaps a borderline case, because ARIS (described in Appendix G) returns

money to government agencies involved in asset-recovery work without specifying how it is to be applied, and the

Community Cashback programme is not funded on a permanent basis.
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o systems for allocating confiscated assets according to the aims
of the programme;

e transparency of procedures for liquidation and asset/fund
management;

e safeguards against corruption and misuse;

e administrative and bureaucratic efficiency; and
systems for managing non-liquidated assets productively.

Referring to the detailed theoretical and empirical discussions in Appendix
A, we consider first the Member States in which organised crime is most
embedded and concentrated as these provide the most fertile ground for
social reuse programmes. We identify these as the Member States that
host organised-crime groups of type IN-VI-SO, in which organised criminal
networks concentrate on a given geographical territory and infiltrate the
whole spectrum of legal and illegal economies, political life and social
relations. Some Member States in this category already employ social
reuse programmes; those with no such programme, but which host
organised-crime groups either on a larger scale or in niches, are:

Greece;
Hungary;
Lithuania;
Romania; and
Poland.

In Greece, in spite of the official view that corruption is non-
institutionalised and rather infrequent, thorough academic analysis reveals
that in fact the whole spectrum of political and economic life is permeated
by corrupt practices linked to organised crime; both to the so-called
underworld and the white-collar, politically embedded groups (CSD,
2010). The victims of this type of organised crime are probably too
disbursed to be targeted effectively through social reuse programmes, but
— given sufficient political will to combat corruption — there is the potential
for social reuse (in combination with other appropriate policies) to amplify
positive messages in high-profile cases. Greece is also home to certain
immigrant communities (e.g. Pakistani and Kurdish) which are extensively
infiltrated by lower-level organised-crime groups in control of local black
labour markets and transit routes for illegal goods (Europol, 2009). Social
reuse programmes could benefit these victimised communities.

Romania faces a similar organised-crime situation to Greece and
Bulgaria in that the corrupting influence of these groups has permeated all
important public institutions and sectors.”?? Organised crime strongly
influences local and sometimes national policy-making, exerting
considerable influence on larger communities by capturing public
procurement and EU funds, often investing profits at home (e.g. luxurious
palaces in poor villages) (Europol, 2009). It is not unusual for entire local
communities to be in the hands of criminal groups controlling investment
flows through corruption and intimidation. Social reuse has an obvious
potential to benefit such communities, but the risks are considerable: a
simple programme based on liquidating assets would be likely to result in
assets flowing back to organised criminals (able to intimidate and
outspend other potential buyers) at a fraction of their worth, whilst vesting
assets in local authorities carries a very high risk of maladministration by
corrupt officials. These risks call for a carefully designed, centralised
system. Bulgaria, which has broadly similar organised-crime problems,
has recently introduced a system based on the liquidation of assets, but
with a proviso that assets can be directly applied where they cannot be
realised for true value. This potentially provides a template for Romania,

222 Nevertheless, it must be noted that a comprehensive review of Romanian organised crime and corruption is

missing from the literature.
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but will pay dividends (i.e. will not be worth the administrative burden
unless) only if coupled with effective utilisation of asset-confiscation laws
to generate a useful stream of recovered assets.

In Hungary and Poland, organised crime and its corrupting activities are
considerably less widespread than in Bulgaria, for example. However,
some markets, social groups and communities are highly affected.
Reportedly, organised criminal groups use corruptive and violent means
to influence the law-enforcement process, politicians (occasionally) and
complete local communities through capturing public procurement and
real estate investment (Europol, 2009). In Hungary organised crime rose
in the early 1990s, mainly in the oil business — managed partially by
domestic and partially by Russian criminal entrepreneurs (Varese, 2004).
Since then criminal groups have expanded into the legal economy and
established a vast array of businesses in arms manufacturing, banking
and other sectors. Moreover, much of the profit, especially that of
domestic criminal groups, has been invested and consumed in Hungary.
More recently, scholarly research revealed sophisticated networks of
white-collar criminals occasionally interacting with the underworld and
exerting a corruptive influence on local-level policy-making in terms of
urban development regulations, public procurement and public utilities. In
Poland similar tendencies to those in Hungary are to be found, with
violence more frequently used by organised criminal groups to exert
influence (Europol, 2009). Both Hungary and Poland could benefit from a
social reuse programme to assist victimised communities in extricating
themselves from organised criminal influence and to restore legal
entrepreneurial activities in some sectors.

Lithuania appears to be most severely touched by organised crime
among the Baltic states, and in some respects it displays characteristics
similar to Bulgaria and Romania. It hosts a number of criminal groups
simultaneously engaging in multiple markets and influencing law-making
and law enforcement, as well as wider communities (Europol, 2009).
Lithuania’s penetration by organised crime is also driven by the proximity
of Kaliningrad, Russian territory, and its crucial role in linking Russian and
Belorussian organised criminal groups to Northern and Western European
markets and their criminal networks. The high exposure and concentration
as well as the crucial interlinking role of Lithuanian-organised crime,
provides support for a social reuse programme aimed at assisting social
groups (e.g. the Russian-speaking minority) to develop their economic
and social life independently of organised criminal groups.

Countries where organised crime is less widespread (typically typologies
IN-LE and IN-SO) could also derive considerable benefits from social
reuse programmes, especially where organised crime is concentrated in
vulnerable communities or social groups. Countries (with no known social
reuse programmes) that fall in this category are Germany, the
Netherlands and Belgium. In Germany, the drug business is largely
managed by wide networks based on familial and friendship ties within the
Turkish community, which also sustain strong links to Turkey. Turkish
criminal groups in Germany mainly play a role in heroin smuggling and
trade within Germany and throughout the Western European criminal hub
(Bundeskriminalamt, 2002: 26; Flormann and Krevert, 2001: 61-85;
Europol, 2009). Similarly, in the Netherlands and Belgium organised
criminal networks based in immigrant populations of Moroccan or Turkish
origin play a crucial intermediary role in drug trade and other markets in
the Western criminal hub as well as linking it to other EU criminal hubs
and extra-EU sourcing territories (Europol, 2009). In each case, social
reuse programmes could build confidence in the justice system and,
thereby, weaken the support base of the groups in question. In the worst
affected areas, social reuse programmes could enable the state to play a
role in filling the economic void left by weakened organised-crime groups.

The foregoing analysis, based as it is upon a limited number of sources,
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cannot hope to be comprehensive but it does demonstrate that there is
considerable scope for beneficial social reuse programmes throughout the
EU. There is, necessarily, a concomitant risk of corruption. As already
noted, this risk is likely to be greatest precisely where the potential
benefits of social reuse are also greatest. Overcoming this risk in a
country such as Romania will require a carefully designed system with
transparent decision-making procedures and other safeguards. Bulgaria’s
newly introduced system, for example, provides for central authorities to
liquidate confiscated assets in favour of a social reuse fund. Assets
cannot be sold for less than their value and, where this cannot be
achieved, they can be directly granted for social purposes. Although the
system is yet to be put into practice, it presents as a genuine attempt to
ensure social reuse in a state that still suffers from high levels of official
corruption.223 However, it must be viewed in its domestic political context,
viz the present government's platform against corruption and organised
crime. Without political will (even that which is borne of populist
motivations) it is questionable whether Member States would be inclined
to build in appropriate safeguards, in which case social reuse
programmes may amount to littte more than new avenues for
embezzlement and corruption.

An entirely different question hangs over those Member States with
relatively low levels of organised crime, such as Sweden, Finland and
Denmark (where motorcycle gangs pose the biggest threat).224 In these
countries the benefits of social reuse are likely to be comparatively low.
Directly making use of confiscated properties will have less symbolic
value because relatively few people will be familiar with criminal groups
and their assets. Nor is organised crime so entrenched in the licit
economy that economic vacuums are liable to form if it exits. Nor,
moreover, do the citizens of these countries tend to lack confidence in
their criminal-justice systems. On the other hand, in almost all Member
States it is possible to identify victimised groups, and Sweden, Finland
and Denmark are no exception (e.g. drug addicts, victims of drug-related
violence, victims of motorcycle gang crime). This suggests scope for less
wide-ranging social reuse programmes, perhaps resembling the drug-
related programmes in Spain, France and Luxembourg. However, the
added value of such programmes may be limited by the extent that
advanced welfare states and their associated judicial systems already
provide considerable support to victims of crime. Moreover, these Member
States may have a tradition against hggothecating revenue, making EU-
level interference even less justifiable.2

Another consideration is the inevitability of a degree of bureaucratic
inefficiency, which has been the experience in both Spain and lItaly,
prompting reforms. With sufficient political will and sharing of best practice
it should be possible to contain this within reasonable levels, provided the
system makes use of suitably qualified personnel to allocate and manage
assets and/or revenue streams.

Finally, it is necessary to consider the position of Germany, a highly
federalist Member State with pockets of organised crime as described
above, where the residual destination of recovered criminal assets are the
Lénder rather than the federal state. Germany cannot be expected to

223 For this reason it has been praised by the Venice Commission [2009].

224 See, e.g. http://www.politi.dk/NR/rdonlyres/82E19B50-ES8AC-48E3-8AOE-
8A58F64525F1/0/Organized_Crime_Denmark_2004.pdf (as of September 2012);
heep:/fwww.poliisi.fi/ poliisi/krp/home.nsf/ pages/ 948 D7C0222 AFF54EC225779D003132C120pendocument (as

of September 2012).

225 Thijs is the case at least for Denmark; see Section 3.6.5.
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Implementation costs

replace existing arrangements with a national scheme, but it may be
possizngg for her to ensure that compliant systems are introduced at Land
level.

Having reviewed the potential positive and negative impacts of social
reuse for different types of Member States, it is important to consider the
likely extent of implementation. In Member States with little appetite for
social reuse programmes, this would probably be minimal, in the form of
establishing an unobtrusive funding stream (e.g. the UK’s ‘Community
Cashback’ programme, which receives £4m annually) or even just by
establishing a formal mechanism for assets to be granted for social
purposes in the event that they cannot be sold for a reasonable price (it is
difficult to argue that Member States should not at least have this tool
available — even in Sweden, Finland or Denmark it is conceivable, for
example, that an outlaw motorcycle gang might intimidate a community so
that in the event that its clubhouse or other property was confiscated and
put up for auction).

In other Member States, action at EU level could encourage uptake of
more ambitious schemes, as has recently happened in Bulgaria. This
would open up the full range of potential benefits, but also the risks (i.e.
maladministration in the form of bureaucratic waste and/or corruption).
Indeed, creating a layer of bureaucracy almost inevitably has a cost in
terms of efficiency; in both Italy and Spain practical difficulties regarding
implementation have led to amendments to ensure better transparency
and a more efficient process. This suggests that other Member States too
may face such difficulties, but the Spanish and Italian experiences also
provide a basis for the development of best practice, whether through the
EU, interested Member States, non-governmental organisations (NGOs)
and/or informal governmental and non-governmental networks. Moreover,
even if corruption and waste are minimal, social reuse programmes will
achieve nothing in the absence of confiscated criminal assets,
necessitating a holistic treatment.

In sum, social reuse programmes have the potential to bring about
significant social benefits where organised crime is entrenched if carefully
designed as part of a holistic strategy centred on utilising asset-
confiscation laws. Even where this occurs, it may take several years for
the benefits to materialise — Bulgarians, for example, still await tangible
results from CEPAIA, which has been pursuing criminal wealth since
2006, and these results will flow only from sustained effort and political
will. This does not mean, however, that unenthusiastic Member States —
or Member States wholly different from Bulgaria — will be forced to
introduce expensive bureaucracy for little gain, due to the flexibility
inherent in the option considered. If hypothecation of revenue is anathema
in Denmark, or if there is not yet sufficient political will in Romania, the
option could be complied with in a more minimalist way by, for example,
creating a transparent mechanism for assets to be directly applied to
social purposes in circumstances where they are unable to be realised for
full value. Such a mechanism, if carefully designed, could reside within a
government ministry with relatively little potential for corruption and with
very little administrative burden. In the event that it proved beneficial, it
could be further developed into the future.

Social reuse can involve a formal hypothecation of Member-State
revenue, but (on the assumption that Member States which choose this
are comfortable with the consequences) we shall here focus only on
bureaucratic efficiency. In this regard, a social reuse programme will
typically amount to additional bureaucracy. However, by ensuring that
assets are not auctioned for less than their worth, or by displacing corrupt
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This question demands an examination of the constitutional division of powers within Germany.
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disposal practices, it can potentially add value. The balance will naturally
differ throughout the EU depending upon the characteristics of Member
States (i.e. administrative efficiency, organised-crime types and
corruption levels). It should be noted that an efficient Member State with
generally low levels of organised crime and corruption can opt for a
minimalist approach to this policy action (e.g. simply ensuring that a
mechanism exists to apply assets directly to social purposes in
extraordinary circumstances); this would generate little additional cost.
Overall, then, we predict significantly variable direct economic costs
which, given the uncertainties, it would be speculative to attempt to
monetise.

Barriers:

Conferral

Proportionality

MS compatibility

Article 82(2) allows the EU to adopt directives under the ordinary
legislative procedure setting minimum rules on the rights of victims of
crime, taking into account the different legal systems of the Member
States. This provides a potential legal basis for social reuse, if a link to the
rights of victims is made clear (i.e. facilitating compensation of dispersed
victims, and/or ensuring that victims are not affronted by criminals being
able to reacquire assets cheaply). However, a major barrier remains
because Article 82(2) allows the EU to act only ‘to the extent necessary to
facilitate mutual recognition’. The link here is far from obvious, but
because Article 16(4) of FD 2006/783/JHA permits Member States to
agree not to apply the default asset-sharing arrangements (50/50 split)
specified in Article 16(1) to (3), it could be argued that Member States
would be assisted in coming to such arrangements by knowing how each
other will dispose of the asset in favour of dispersed victims.

An alternative approach is to use Article 83, allowing AROs, in addition to
their present task, to administer or dispose of confiscated assets into
social reuse programmes. The question of how criminal assets should be
used is, however, remote from the definition of confiscation as a criminal
sanction, making this a weak basis.

Proportionality is likely to be satisfied because Member States would be
required to adopt mechanisms to achieve an end (disposal of assets so as
to benefit dispersed victims) without specifying the nature (including which
categories of victims) or extent (i.e. whether used routinely or only
occasionally). Moreover, existing social reuse schemes would probably
meet the terms of the option proposed.

The emergency brake is available under both Articles 82 and 83 TFEU.
Whether ‘fundamental principles’ are at stake depends on whether
Member States have principles against hypothecation of revenue (e.g. a
principle that all money recovered via judicial processes be returned to
general state revenue). The only example of this uncovered by the data-
gathering exercise is in Denmark, where there is a ‘long standing practice
that receifts to the State from whatever source are placed in the
Treasury’ .

Assessment:

Without intervention

There is a recognisable trend towards the adoption of social reuse
schemes (Bulgaria being the most recent example), with debate
encouraged by Moneyval, the FATF and international organisations (in
particular, the Freedom, Legality and Rights in Europe — FLARE -
network). It seems likely that this trend will continue, but certain Member
States that have already considered and decided against a social reuse
programme are quite unlikely to change their decisions in the short term.

227 EATF (2006b): 963.
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With intervention

Intervention by the EU will probably be met with minimalist responses in
many Member States (e.g. a programme relating only to drugs, or an
optional mechanism for social reuse in extraordinary circumstances). In
many cases this may simply be the formalisation of discretions which
already exist — although once formalised, increased utilisation is possible.
It is also likely that some Member States will take the opportunity to
introduce more wide-ranging social reuse programmes, resulting in a
significant positive impact upon redistribution, but it would be
speculative to attempt to predict in advance which these might be.
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Appendix l.  Asset recovery in the UK

Utilisation trends

As in other EU Member States, the UK’s traditional approach to criminal justice has been to
detect and prosecute offenders, punishing them with fines and imprisonment. This approach
came under scrutiny following R v Cuthbertson [1980], in which a drug trafficker sentenced
to a lengthy jail term retained £750,000 in proceeds because the prevailing forfeiture regime
in the Misuse of Drugs Act 1971 was too narrow. This led eventually to stronger asset-
recovery laws in the form of the Drug Trafficking Offences Act 1986 and the Criminal
Justice Act 1988. These laws extended confiscation to all indictable offences and introduced
value confiscation. Extended confiscation — a reverse burden of proof regarding the legitimacy
of all assets acquired in the preceding six years — was introduced for drug offences and then
generalised by the Proceeds of Crime Act 1995.2%

Visible impacts can be expected to lag the introduction of such new powers for several
reasons: it takes time for practitioners to learn how to use them; it takes time for cases to
progress through the courts; and legal challenges will further slow the first wave of cases. Yet
Levi and Osofsky reported in 1995 that confiscation powers were still being utilised only
occasionally for drug crimes, and rarely for other crimes (Levi and Osofsky, 1995). Five years
later, the Performance and Innovation Unit of the Cabinet Office reported that:

In the last five years, confiscation orders have been raised in an average of only 20 per cent of
drugs cases in which they were available, and in a mere 0.3 per cent of other crime cases. The
collection rate is running at an average of 40 per cent or less of the amounts ordered by the
courts to be seized. Specially tasked law-enforcement officers struggle to investigate the
financial aspects of crime to support this effort, but their effectiveness is limited by their
numbers and modest training.

This report’s recommendations included a strategic approach aimed at incentivising asset-
recovery work within practitioner communities, more resources for financial investigation and
a ‘new legislative attack’. The last of these took the form of PoCA, which consolidated
existing legislation, tightened some aspects and introduced three new elements: an NCB “civil
recovery’ power, an NCB cash seizure/forfeiture regime and new revenue powers to allow
otherwise unrecoverable criminal profits to be taxed.”” These new powers were given over to
a new Asset Recovery Agency (ARA), while responsibility for conviction-based confiscation

228 This Act provided for extended confiscation wherever a ‘course of criminal conduct’ was identified.

229 See PoCA.
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work remained with police forces throughout the country. A year after the new legislation
entered into force, a government report concluded that there were:

pockets of excellent practice but that the overall application of the powers across England and
Wales was patchy, with money laundering and confiscation seen as complex, specialist
activities, divorced from mainstream business. Activity was often only targeted at the higher
profile ‘crime barons’ and almost exclusively against drug trafficking, leading to failure to use
PoCA to its full potential. Opportunities to combat those engaged in volume crime, street
robbery and low-level drug dealing were being missed.?*

Essentially, whereas ARA had embraced asset recovery as its raison d’étre, it remained alien to
the mindset of ordinary police officers and prosecutors. Part of the solution, beginning in
April 2004, was to raise utilisation within all relevant government agencies through the Asset
Recovery Incentivisation Scheme (ARIS), whereby 50% of the revenue stream generated by
confiscated assets is returned to the agencies who played a role. Another part of the solution
has been a concerted effort to train and deploy financial investigators. These efforts have led
to increased utilisation, with more than 10% of Crown Court convictions for acquisitive
crimes (fraud, burglary, drug trafficking, etc.) now resulting in confiscation orders.
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Source: Data from JARD and other sources, collated by the National Policing Improvement Agency

Figure 1.1 Utilisation in the UK Crown Courts, April 2006 - March 2010

Although a utilisation rate just above 10% may seem low, the effective utilisation rate will be
somewhat higher because these total figures included cases in which a confiscation order
would be inappropriate, either because there are no relevant proceeds (despite the offence
being of an acquisitive type) or because there are known to be no recoverable proceeds (e.g.
where the proceeds have been dissipated). Against this, there are also cases in which ‘nominal’
confiscation orders in the amount of £1 are obtained, to allow the issue to be reopened should
proceeds be identified at a later stage.

20 heep://library.npia.police.uk/docs/hmepsi/AssetRecovery. pdf (as of September 2012).
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Another interesting point to note is that, in the last four years, recoveries in the Crown
Courts have been rising in absolute terms (by an average of more than 12% a year) but not as
a proportion of convictions for acquisitive crimes in the Crown Courts because these too are
rising.””' However, even though the 2006-10 Crown Court time-series data do not show an
increasing rate of utilisation, a look at past statistics (e.g. the 0.3% utilisation rate for non-
drug cases quoted above) suggests an increase in the wake of PoCA. Indeed, there is strong
evidence of this in the form of hugely increased Treasury receipts, which reached £154m in
the financial year 2008/09 (see Table 1.2). This figure is, however, felt by the UK government
to be still too low. In particular, a recent report has bemoaned the UK law-enforcement
community’s failure to ‘mainstream’ asset-recovery work. Significantly, it recognised that one

of the main barriers may be profitability:

There is a dichotomy between the need to mainstream asset recovery if the value recovered
from confiscation is to grow significantly, and the risk that a move away from specialisation
could dilute skills, knowledge and experience, and prejudice performance if it is not done in a
carefully planned manner. One route out of the conflict would involve a significant
commitment to training and performance management over a sustained period, in order to
achieve the necessary shift in thinking amongst frontline staff in all agencies. Alternatively, the
way forwards is to recognise that mainstreaming is unlikely to provide value for money, and
focus resources where they will be most cost-effective, such as in expanded specialist units.
There is also an argument for making the statutory process leading to a confiscation order
more streamlined, so that orders take less time, and there are fewer procedural steps to take;
this could improve the cost-effectiveness and the commitment to asset recovery at the same
time.?*?

We now turn to consider the profitability of asset-recovery work in the UK. We take a
narrow approach, looking only at the ongoing costs of asset-recovery work and the annual
revenue stream generated, disregarding the value of any other potential economic, social and
environmental benefits. We focus on ongoing costs. We lack the data to examine one-off
costs, which we estimate to be small by comparison, especially given the period under
scrutiny (i.e. several years after the introduction of PoCA).

Profitability analysis

The UK maintains a Joint Asset Recovery Database (JARD) which records all amounts finally
recovered in favour of the state (though not those recovered in favour of victims). Records
date back to the financial year April 2003 — March 2004 following the introduction of PoCA.
Amounts are net of any management expenses payable to private receivers, but not of agency
operating costs. The data show a clear upwards trend, reflecting increasing utilisation of
powers in recent years, reaching £154m in financial year 2009/10.

21 This is especially interesting because, with the exception of drug trafficking, the number of acquisitive crimes
recorded in the UK has fallen during the relevant period. There are many possible ways to reconcile the statistics,
but there is no need to do so here.

22 Joint Thematic Review (2010), para. 2.13.
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Figure 1.2 Assets recovered in favour of the state, England and Wales, 2001-9

In order to analyse profitability we now turn to consider the ongoing costs of asset-recovery
work within the UK. In the absence of an equivalent system to JARD for recording costs, we
examine the constituent parts of the UK’s asset-confiscation apparatus. In many cases, the
agencies concerned have a reasonably good understanding of their own costs, as there has
been considerable emphasis placed on this politically.” Indeed, understanding costs is

234

essential when negotiating the division of assets returned as incentives under ARIS.** In some

cases, agencies have published information that directly addresses costs and profitability. In
other cases, we base our estimates on expert opinions elicited through fieldwork with senior
members of the agencies themselves. Using this information, we are able to estimate roughly
the ongoing cost of the UK’s asset-confiscation apparatus.

We begin by reviewing the main ‘frontline’ agencies involved in asset-recovery work,
examining cost data available and making assumptions where necessary along the way.

e Police authorities: Police authorities are responsible for financial investigations in
support of criminal confiscation proceedings pursuant to PoCA Section 6, and also
(using their own legal representation) for the cash seizure/forfeiture procedure in
PoCA Part 5. The UK has some 50 police authorities, all of which are more or less
engaged in asset-confiscation work, using financial investigators who receive the
standard training. The Metropolitan Police is by far the largest force. Data for the

2009/10 financial year show that it spent £10.7m on asset-confiscation activity —

23 Prior to introducing PoCA, the UK government did an estimate of implementation costs. It has since
maintained an interest in the costs and benefits of the legislation. Profitability is one aspect of this.

24 Under ARIS, agencies receive 50% of amounts the recovery of which they are solely responsible for. Where
responsibility is shared this amount is apportioned; e.g. criminal confiscation pursuant to POCA Section 6
involves contributions from the police authorities (financial investigation), the CPS (obtaining confiscation orders
following successful criminal proceedings) and HM Courts Service (enforcement), and these agencies receive,
respectively, 18.75%, 18.75% and 12.5% of the revenue.
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including £500,000 funding for community programmes — whilst it had receipts of
£10.9m generated by asset-confiscation activity itself (calculated under ARIS as 50%
of forfeited cash plus 18.75% of conviction-based recoveries).”” We assume similar
levels of profitability for other police authorities.

e Her Majesty’s Revenue and Customs (HMRC): HMRC has an equivalent role to
the police authorities for cases within its area of responsibility. In the absence of
publicly available data, we make the same assumption for profitability as for the
police authorities (i.e. that it is equivalent to that of the Metropolitan Police).”*

e Serious and Organised Crime Agency (SOCA): SOCA’s asset-recovery work
includes conviction-based proceedings arising from its own investigations into serious
and organised crime (an equivalent role to the police authorities), NCB ‘civil
recovery’ cases, exercise of revenue (taxation assessment) powers and, where it seizes
cash in the course of an investigation, the NCB cash seizure/forfeiture process. The
civil recovery and revenue work was previously undertaken by the ARA, which was
merged into SOCA from 1 April 2008. As a sui generis entity administering a
complex piece of legislation, the ARA was beset with lengthy judicial processes and
never became ‘profitable’ in the sense that its costs exceeded the income stream from
its asset-recovery work in all five years of its existence. Recently, SOCA’s 2008/9
accounts have been audited in a way that specifically permits comparison with the
work previously performed by ARA (civil recovery, taxation and some ‘legacy’

criminal confiscation cases).”’

In these comparable areas (which represent the
majority of SOCA’s asset-recovery work), SOCA recovered £20.2m at a cost
(including receivers’ fees) of £16.3m. Having not obtained any data regarding the
profitability of the balance of SOCA’s asset-recovery work (additional conviction-
based cases), we assume an equivalent level of profitability.

e Crown Prosecution Service: The CPS brings conviction-based confiscation
proceedings on the back of investigations by the police, HMRC and SOCA, and also
works to enforce some of the more complex orders obtained.”® On 1 January 2010

the CPS absorbed the Revenue and Customs Prosecution Office (RCPO), which

235 http://www.mpa.gov.uk/committees/finres/2010/100923/07/#h1000 (as of November 2010).

26 Data from 2008/9 suggest that HMRC recovers through conviction-based confiscation and NCB cash

seizure/forfeiture in a similar ratio to the police authorities. This is important for their comparability as the
seizure/forfeiture regime, by virtue of its simplified procedure, is more profitable overall. As regards conviction-
based proceedings, those of the HMRC tend to be more complex and expensive to run, but they also tend to
involve higher-value proceeds (although these are often too well hidden to be recovered).

27 The results of  this exercise have been tabled in Parliament, see:
http://www.publications.parliament.uk/pa/ld200809/ldhansrd/text/90720-wms0004.htm#column_WS163 (as of
September 2012); SOCA’s statement of accounts is useful in interpreting these figures: www.official-
documents.gov.uk/document/hc0809/hc08/0870/0870.pdf (as of September 2012).

28 Recent legislative amendments have given the CPS the power also to bring civil confiscation proceedings, but
these are yet to be exercised.

231



Asset confiscation impact assessment RAND Europe

previously brought confiscation cases on behalf of HMRC. Expenditure on asset-
recovery work is not published; our own fieldwork (conversations with experts)
suggests that it is approximately equal to CPS’s share of ARIS revenue. An
unpublished internal audit of RCPO undertaken prior to its merger with CPS
suggested that its activities had previously been somewhat less profitable, though no
figures are given.”’

e Her Majesty’s Courts Service (HMCS): HMCS enforces the majority of
conviction-based confiscation orders. This work involved writing letters, fixing
hearing dates, and then taking measures following the activation of default judgment
by a magistrate. An unpublished study showed that in 2008/9 HMCS spent slightly
less on asset-recovery work than the ARIS funding it received (at the rate of 12.5% of

the value of the orders enforced).?*

The roles of the agencies described above (which are the main agencies administering PoCA)
are summarised in Table I.3. Our assessment of profitability may be summarised as follows:

e Police, HMRC, CPS and HMCS: approximately funded by ARIS funding.
e SOCA: recovers a little more than what it spends, but not enough to be funded
through its share of ARIS.

Broadly speaking, there are two plausible explanations for SOCA’s work being less profitable
than that of the other frontline agencies.

First, mentioned already is that SOCA administers a sui generis regime which generates an
additional legal burden as case law must be generated, at significant expense in terms of legal
fees.

Second, SOCA generates less income through cash seizure/forfeiture powers than the other
investigative agencies. These powers are more profitable than other powers because they
involve abbreviated court procedures, with the entire 50% of ARIS funding going to the
investigative agency.

A third explanation — higher overheads due to smaller agency size — is less relevant following

the ARA’s merger into SOCA.

Table 1.1 Functions of frontline UK asset-confiscation agencies

Investigation Confiscation Enforcement
Criminal confiscation (including Police, HMRC, CPS HMCS, CPS
extended) — SOCA
PoCA s6
Civil recovery — SOCA
PoCA Part 5 Chapter 2

2 Joint Thematic Review, para. 6.12.

249 Joint Thematic Review, para. 6.12.
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Investigation Confiscation Enforcement
Cash seizure/forfeiture — Police, HMRC, SOCA
PoCA Part 5 Chapter 3
Taxation — SOCA

PoCA Part 5 Chapter 6

Because the foregoing estimates are expressed as fractions of amounts recovered and ARIS
receipts, an absolute cost estimate requires disaggregated recovery data. Data available for the
2008/9 financial year are provided in Table I.2.

Table 1.2 Disaggregated Treasury receipts, FY 2008/9

Agency Cash forfeiture Confiscation (with Civil recovery and Total
CPS/HMCS) taxation
Police £27.51m £54.03m - £81.54m
HMRC £10.51m £18.91m - £29.42m
SOCA £1.78m £10.05m £16.83m £28.66m
Other - £6.09m £2.29m £8.38m
Total £39.80m £89.08m £19.12m £148m

It can be seen that the non-SOCA share of confiscation work amounts to some £120m,
including £8m ‘other’, which we will assume to be similarly profitable to work undertaken by
the non-SOCA agencies.241 Based on the foregoing assumptions, we therefore calculate the
ongoing annual cost of asset-confiscation work performed by frontline agencies in the UK
(specifically, in England and Wales) in 2008/9 to be:

119.34* 0.5 + 28.66 * (16.3/ 20.2) = £82.8m

In the light of the numerous assumptions that have been made (in particular around the
police authorities and HMCS), it is appropriate to express this amount as a range with +15%
uncertainty (i.e. between £70.4m and £95.2m).

To obtain a complete picture of the costs of the administration it is also necessary to consider
other costs not borne by frontline agencies. The main such cost is that of an increased
caseload for the court system.*** This cost is not accounted for within the foregoing analysis,
where the profitability analysis for HMCS refers only to enforcement work, and not the cost
of hearing cases.

241 Much of this is done by the Department of Work and Pensions. We understand from expert interviews that
this work is likely to be no less profitable than that of other agencies.

242 There are also some costs borne by the Home Office (e.g. maintaining the JARD database), but these are
negligible in the context of this analysis.
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We begin by considering criminal confiscation cases, which are typically heard in a Crown
Court. In the absence of any more specific data, we assume that the cost of such a case is the
same as the cost of the average Crown Court case.”* In 2009 the Crown Courts dealt with
147,200 cases, ranging from guilty pleas to lengthy jury trials.?** In 2007/8 the cost of
operating the Crown Courts was calculated to be £382m.>* This amounts to some £2,600
per case. Statistics for 2008/9 indicate that there were 4717 confiscation orders made in the
Crown Courts that year; this amounts to a total cost of:

2,600 * 4,717 = £12.2m

In addition, it is necessary to account for the costs of civil confiscation cases and taxation
cases (both brought by SOCA in civil courts), as well as for cash seizure/forfeiture cases. The
former may be less costly to the court system than conviction-based cases because civil courts
charge fees, with the aim of making civil procedure cost neutral to the state. The latter may
also be less costly, because an abbreviated procedure is employed vis-d-vis conviction-based
confiscation, and the cases are able to be heard in a magistrates’ court, which has lower
operating costs. On the other hand, these NCB cases have raised many new questions of law
which have been appealed to higher courts, causing much additional delay and expense.
Overall, therefore, we make the assumption that these cases present the court system with a
similar level of cost to conviction-based cases. Applying a ratio of 148:89.1 (based on Table
1.2) we therefore calculate the overall ongoing annual cost upon courts as:

12.2 * (148 / 89.1) = £20.3m

Again, in the light of the broad-ranging assumptions that have been made, it is appropriate to
express this amount as a range with +15% uncertainty (i.e. between £17.3 and £23.4m).

Summing frontline agency and court costs, we arrive at the following estimate of overall
annual ongoing cost (and thus profitability, based on a known return of £148m) of asset-
recovery activity in England and Wales for 2008/9. These calculations are set out in Table
L.3.

Table 1.3 Cost and profit calculations for FY 2008/9

Element Low estimate High estimate
Cost (m£) Profit (m£) Cost (m£) Profit (m£)
Frontline agencies 70.4 95.2
Courts 17.3 23.4
Total 87.7 60.3 118.6 29.4

25 On the one hand, much of the evidence for confiscation cases has already been heard in the context of the
criminal proceeding, and there are no jury costs. On the other hand, these cases are sometimes heavily contested.

244 Ministry of Justice statistics.

25 htep://www.nao.org.uk/idoc.ashx?docld=9db2d94f-0642-41f7-a697-334b2040ffdd &version=-1 (as of
September 2012).
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To be sure, this analysis has examined the profitability of asset-recovery activity for the
financial year 2008/9 only; this is the sixth year after the introduction of PoCA and the fifth
year after the introduction of ARIS. Receipts to the state in that year flow from a ‘pipeline’ of
work which includes many cases commenced in previous years; similarly, many cases
commenced in that year will not emerge from the pipeline until future years.”*® The time
taken for cases to progress through the pipeline varies greatly: cash seizure/forfeiture cases in
magistrates’ courts typically take three to six months (and are often only lightly contested),
whilst conviction-based cases in the Crown Courts may take several years (until appeal rights
are exhausted), with convicted criminals often fighting hard to retain their wealth. An
important corollary is that, whereas asset-recovery work in the UK appears now to be
profitable, it was not necessarily immediately profitable in the wake of PoCA owing to the lag
in building a pipeline of work from an initially low base, the costs associated with establishing
the ARA from scratch, and the costs of answering the legal challenges that inevitably followed
the introduction of novel powers. Unfortunately, whilst the ARA’s financial statements are
public, a lack of data for other elements of the system prevents us from estimating
profitability in these early years.

Future possibilities

We have seen that PoCA and the attendant focus on utilisation have led to increased asset-
recovery work, the current level of which is profitable in the (narrow) sense that receipts into
government coffers exceed the total cost of the work itself. For the purpose of impact analysis,
it is useful to consider now the potential for continued growth. This requires estimates of
future recoveries and costs.

Turning first to future recoveries, we begin by examining the time-series data available in
order to estimate the relationship between past amounts collected and current amounts over
the period from 2003 to 2009. Statistical tests suggest the amount recovered in the current
year is correlated with the previous year’s amount recovered.” As such, we regress the
amount recovered in the current year on the amount recovered in the previous year (and a
constant). Using the mean point estimate for the relationship, we compare the actual and
predicted (or estimated) amounts of asset recovery in each year from 2003 to 2009. As shown
in Figure 1.3, we can see that the match between actual and estimated amounts is better in
more recent years. There are any number of explanations for this, not least of which is the
short time-series.

246 In principle, given unlimited time and access to data held on JARD, it should be possible to reconstruct this

pipeline for a more exact understanding of the system. However, it is not necessary to do this in order to assess
profitability, given that the UK situation is not unusual (more complex cases will tend to take longer to determine
finally in all Member States), and also given that profitability is generally assessed with reference to financial-year
accounts.

27 We test current year and one, two and three years previous. Tests do not find statistical significance with two-
and three-year lags, possibly due to the limited time-series.
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Figure 1.3 lllustration of model estimates and actual values

Estimates suggest that we can be 95% confident that the mean proportion of last year’s
recovery associated with this year’s is greater than 50% and less than 110%. Given that there
are many uncertainties and other factors for which we have not accounted, we use this range
(rather than the point estimate we used to compare our model to the actual amount
recovered) to determine the possible range of amounts collected in the UK through to 2020.
As shown in Figure 1.4, we find that there may be between £80 million and £1.2 billion
collected in ten years’ time.

—o—Min-predict Mean-predict  —&—Max-predict
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Figure 1.4 Potential recoveries through to 2020, United Kingdom

Because these estimations are based purely on the time-series model, it is useful to discuss the
type of scenarios which they represent. This is particularly so for the maximal prediction,
which involves year-on-year increases that do not diminish with time, thus assuming not only
that the pool of criminal assets available is large enough to support this, but also that the
marginal return on additional investment remains constant. The first assumption seems likely
to be true, given that the annual turnover of organised crime in the UK is estimated to be

236



RAND Europe Appendix |

£15bn, and given also that extended confiscation powers render previous years’ gains liable to
confiscation. The second assumption demands closer examination.

All of the frontline agencies involved in financial investigation and bringing confiscation
proceedings have finite resources, necessitating selectivity. Managers and practitioners must
decide how much confiscation work to undertake and also which cases to prioritise. These
decisions should follow a harm-reduction ethos, which should involve (at least for police)
differing approaches in different localities with different problems. Sometimes, authorities
may take on unprofitable cases in order to deal with specific problems — an example from the
UK (and other Member States) is the confiscation of expensive cars from low-ranking
criminals in order to discourage crime within their communities. Generally, however, the very
purpose of asset confiscation justifies focusing upon profitable cases (especially those where
the assets are more readily recoverable), as the deterrent effect of confiscation orders is largely
a function of the amount recovered.”® A more cynical view is that ARIS may encourage
agencies to focus on high-value cases at the expense of a harm-reduction ethos. In any event,
it is reasonable to assume a bias towards ‘low-hanging fruit’ — that is, that the most profitable
cases tend to be selected ahead of intractable or low-value cases.? All else being equal, this
will cause the marginal (and overall) profitability of asset-recovery work to decline as more
work is undertaken. Some countervailing trends will, however, tend to negate this effect.
Frontline agents will become more efficient at identifying, freezing, confiscating and
recovering assets owing to learning effects and economies of scale. Court processes will
become more efficient for similar reasons, and also because legal challenges will be fewer as
the law becomes more settled. Against these trends, success will be met with increased efforts
to hide wealth (as criminals play the ‘game’ against the state, making asset-recovery work
more expensive).

Ultimately there must come a point at which the profitability of asset-recovery work begins to
decline (because all the low-handing fruit has been picked), and another at which further
efforts are unprofitable. In the absence of a detailed model, however, we have no better guide
than expert practitioner opinions. In this regard, whilst it is recognised that not every case of
acquisitive crime will present an opportunity for profitable asset recovery (hence the doubt
about ‘mainstreaming’ asset-recovery work expressed in the recent Joint Thematic Review,
and discussed above), there seems to be a general consensus that much more could be
profitably done. Some experts favour a more systematic use of money-laundering laws and
confiscation laws to target top-tier criminals. Others consider that much could be achieved if
police simply did ‘more of the same’ by employing more financial investigators in more of the
existing investigations into known mid-ranking criminals. It is also believed that financial
investigation exposes new crimes and criminals, increasing the pool of assets practically
available to be targeted. These opinions have one thing in common: the view that a lack of

248 The purity of this deterrent logic is questioned by some defence lawyers in the UK and other Member States,
on the basis that confiscation proceedings constitute an oppressive interference against a defendant’s capacity to
defend criminal charges by diverting attention away from preparing a defence and into rearranging personal
finances to deal with freezing orders. The suggestion is that confiscation proceedings are sometimes instituted for
tactical reasons related to the goal of prosecution.

29 This bias will not be as strong as one would expect from a rational decision-maker with perfect foresight; it is
not always possible to know in advance which cases are ideal targets for investigation and prosecution.
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trained financial investigators is a limiting factor, and will remain so into the foreseeable
future.”’

Turning now to potential future costs, these are plotted in as minimum and maximum
scenarios. The data for 2008 are the low and high estimates in Figure 1.5, with previous years’
data (in the absence of any estimate) assumed to be in the same ratio, but reduced in
proportion to the relative amount recovered in each year versus 2008. Looking forwards, the
minimum scenario then assumes that costs remain at 2009 levels (i.e. that asset-recovery
operations do not expand). The maximum scenario assumes instead that costs escalate at 15%
per year as more and more financial investigators and other agents are hired, and more cases

brought.”!
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Figure 1.5 Potential cost of asset recovery through to 2020, UK

Finally, we combine minimum and maximum revenue and cost forecasts to produce
minimum and maximum profit forecasts, shown in Figure 1.6. It should be remembered
when interpreting these data that the maximum scenario assumes that there are no limitations
upon the profitability of asset-recovery work through to 2020, whereas the minimum scenario
assumes fixed costs and profitability which (pursuant to the formula derived from the
historical time-series) declines and then plateaus.

20 Paradoxically, there is evidence that, due to financial constraints, some police forces may lay off financial
investigators in the near future, even though their work is profitable in the narrow sense considered here. The
explanation is that ARIS returns only 50% of recovered revenues to frontline agencies, making it possible for asset-
recovery work which is profitable to the UK government overall to entail opportunity costs for the agencies
involved — i.e. if it is not sufficiently profitable to be self-financed from ARIS receipts.

51 This reflects the actual increase in the number of persons trained as financial investigators (from 2283 to 2622)
in the period from 2008/9 to 2009/10.
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=== Minimum profit scenario == Maximum profit scenario
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Figure 1.6: Potential profitability to 2020, UK
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Appendix J.  EU-27 profitability model

This appendix produces profitability estimates for the EU-27 by using proxy indicators to
generalise the UK estimate in Appendix G — an approach made necessary by the paucity of
useful empirical data, especially as regards the cost of asset-confiscation work. This involves:

e devising a logic model by adverting to evidence available about the causes of
(non)utilisation;

e identifying proxy indicators and available EU-27 data sets for the identified barriers
and drivers within the model;

e using the proxy indicators to generate output from the model; and

e interpreting the output data.

It is worth reiterating the underlying assumption that the UK situation in 2008/9
approximates the potential impact by 2020 of the maximal policy option (without MR) upon
a Member State with a currently low rate of utilisation. We shall return to the implications of
this, and other assumptions, when interpreting the results.

Logic model

We begin with the basic equation that profit = income — cost. Lacking any EU-27 indicators
of the cost of asset-confiscation work, we assume this to be a function of overall
administrative efficiency in each Member State. Likewise, lacking any EU-27 indicators of
the income generated by asset-confiscation work, we assume this to be a function both of
profitable criminality (driving the amount of assets available to be confiscated in each
Member State based on a given amount of investment) and investment in policing
(representing the latent apparatus that each Member State is able to bring to bear upon asset-
recovery work, as well as the level of commitment to combating organised crime). In
addition, the overall size of Member-State economies has an impact on their asset-
confiscation costs and revenues.

This simple logic is appropriate, given that research has revealed what would otherwise be a
catastrophic lack of appropriate data. Had there been more time available, more investment
could have been made in developing the suite of indicators and improving their reliability and
validity. We shall return to this issue in our final recommendations.

Because the logic model assumes that the maximal legislative option approximates recent
measures in the UK, it must be adjusted (in the case of the maximal legislative option
incorporating MR) to account for the impact of increased utilisation of MR instruments
(which has not formed part of the UK’s approach). The basis of such an adjustment — which
takes the form of an adjustment factor coupled with a sensitivity analysis — is that options
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targeting MR will ease cross-border enforcement and thus raise the amounts recovered by
each Member State. The extent of this depends, however, upon the status quo ante. In
particular, Member States that rely upon NCB orders stand to enjoy a greater impact because
they currently struggle to enforce these orders overseas (whereas, for conviction-based orders,
the potential advantages of MR relate mostly to speed and efficiency rather than the more
fundamental question of whether an order will be enforced). To account for this difference
we double the adjustment factor for those Member States that currently rely upon NCB
orders to a significant extent.

Two other potentially relevant factors are:

o the extent to which each Member State is a popular destination for organised-crime
profits (relevant because under FD 2006/783/JHA the default position is that the
executing Member State retains 50% of the value of the recovered asset); and

o  the extent to which proceeds derived from crimes committed within each Member
State tend to be retained at home, transferred elsewhere within the EU or transferred

outside the EU.

As there are no reliable data for these factors, we do not take them into account in our
analysis. Nevertheless, as a matter of logic and in line with the microeconomic decision model
for the rational criminal (Appendix A), we suggest that Member States with relatively efficient
law-enforcement systems are likely, all else being equal, to experience greater flight of illicit
assets to other states. Conversely, Member States with less efficient systems will tend to have a
greater inflow of criminal assets. In these countries, criminals are likely to seek ways to
transfer their illegal (cash) wealth into the legal economy (Europol, 2009). An error factor in
this prediction is the fact that in some countries organised criminal groups benefit from being
culturally embedded in particular locations and from being a recognised ‘brand’ in the local
economy. Where this is the case, organised criminal gangs tend to invest large proportions of
their profits in the local community, thus reducing the level of capital flight that might
otherwise be predicted.

Proxy indicators

The three basic components of the logic model (administrative efficiency, profitable
criminality and investment in policing) demand internationally comparable proxy indicators.
The proxies employed are outlined in Table J.1. We reiterate that these indicators refer to a
whole country (e.g. quality of institutions) or a whole institution in a country (e.g. tax
collection efficiency), and are but proxies for narrower concepts specifically impacting on
asset-confiscation outputs for which EU-27 data are not available.

Table J.1 Components of the model for generalising profitability, with proxy indicators

Component Proxy Reason for inclusion Source
Profitable Composite rule of law The rule of law indicator is a composite generated World Bank
criminality indicator (2007) by the World Bank’s unobserved components

model. In essence, it rescales 80 individual
indicators used to create the composite rule of law
indicator and places them in common units. It then
constructs the composite measure as a weighted
average of the underlying individual indicators.
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Component Proxy Reason for inclusion Source
Costs of organised crime  Perceptions of businessmen about the costs WEF (2008)
for business (2007) imposed on their business by organised criminal

groups are one of the best indicators available of
the size of organised criminal business in a
country. This is a proxy that is more specific than
the rule of law indicator, but it neglects important
aspects of organised crime. Thus, the two
indicators complement each other in gauging the
scope of profitable organised crime in a country.

Administrative Wastefulness of Inefficient government spending is approximated ~ WEF (2008)
efficiency government spending by perceptions of businessmen who are major
(2007) consumers of public services and thus well placed

to formulate informed judgements.

Aggregate tax collection  Asset confiscation is a particular highly complex ~ OECD (2009)
costs to net revenue and costly form of tax collection. We argue that
collected (2007) those states whose taxation systems are less cost

effective will tend to resist additional pressures to

improve asset confiscation unless it can be

demonstrated that asset-confiscation regimes will

always be profitable.

Investment in  Expenditure on public General government expenditure on public order  Eurostat
policing order and safety, PPP and safety as well as the number of police officers
EUR per 100,000 citizens indicate the available capacities and sophistication
(2007) of law-enforcement authorities for improved asset-
confiscation work.
Number of police officers Eurostat
per 100,000 citizens
(2007)

These chosen proxy indicators reflect the constraints of this short project and suffice to
provide headline results for immediate support of policy decisions. The list of indicators can
easily be expanded and refined in the future in order to develop a more accurate model. Table
J.2 reports the data as collected from the original sources per Table J.1. It should be noted
that these data are for 2007, whereas the UK data are for the 2008/9 financial year. This does
not represent an important shortcoming in our analysis as the institutional and environmental
factors underlying asset-confiscation work — such as wastefulness of government spending —
are stable over time.

For the subsequent data analysis and predictions these indicators are standardised using Z-
scores where the sample mean is 0 and standard deviation is 1. Furthermore, the standardised
values were transformed in order to eliminate negative values by adding to the absolute value
of the lowest score plus 1 (to avoid adjusting by a factor of 0). By this means the variable
values used for the analysis are rendered of comparable magnitude. They are also made
positive while fully preserving the relative variance represented by them. This use of Z-scores
eliminates bias caused by underlying variable distributions having different shapes. Table ].2
reports two variables additional to the proxies listed in Table J.1. The first is a purchasing
power parity (PPP) variable to account for differences in price levels of Member States relative
to the EU-27 average (in 2007), which is necessary for estimating law-enforcement costs in a
comparable manner as labour and capital inputs have different prices in different Member
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States. The second is a gross domestic product (GDP) variable which indicates the relative

size of Member-State economies.

Table J.2 EU-27 country scores of drivers and barriers to enhanced asset-confiscation work

MS Rule of law; Cost of OC Govt Ratio of Public order  Police  PPP within GDP at
-2.5= for spending; tax spending per officers EU; EU-27 market
lawless, 2.5 business; 7 7= collection 100,000 per average =  prices,
= lawful = wasteful, 1 costs to citizens (EUR, 100,000 100% €m
(2007) significant, = efficient net PPP) citizens (2007) (2007)
1= (2007) revenue (2007) (2007)
insignifican (2007)
t (2007)
BE 1.30 1.8 4.2 1.40 4836.9 360 108.3 335,085
BG -0.08 4.2 5.2 1.29 2504.3 481 46.2 30,772
cz 0.87 2.1 5.2 1.25 4120.3 421 62.4 127,331
DK 1.96 1.2 3 0.62 3079.5 193 1374 227,534
DE 1.70 1.8 3.9 0.78 4570.9 305 101.9 2,432,400
EE 1.13 2 4.1 0.86 3532.0 242 73.1 15,828
IE 1.73 1.7 4.2 0.79 5738.8 290 124.5 189,374
HE 0.80 2 47 1.69 2679.4 454 90.7 225,540
ES 1.08 1.4 3.9 0.65 4908.8 469 92.8 1,053,537
FR 1.38 2.1 4.1 0.97 3526.6 371 108.1 1,895,284
IT 0.40 44 5.8 1.16 4576.5 178 102.9 1,546,177
cYy 1.06 1.7 34 5.80 4881.8 647 88.1 15,951
LV 0.73 1.8 4.8 1.31 3685.1 364 66.6 21,111
LT 0.64 2.1 5 0.98* 24235 334 60 28,577
LU 1.76 1.5 34 1.18 5868.4 308 115.3 37,491
HU 0.88 24 5.7 1.15 2981.8 263 66.7 100,742
MT 1.58 1.3 4.1 0.97 2608.0 467 755 5,480
NL 1.74 21 3.2 1.11 6160.6 218 101.9 571,773
AT 1.93 1.4 3.7 0.64 4588.1 319 102.2 272,010
PL 0.41 35 5.3 1.42 2406.4 258 62 311,002
PT 1.01 1.5 4.4 1.41 2869.2 487 85.7 168,737
RO -0.05 3 5.2 0.91 2193.2 211 63.8 124,729
SI 0.89 21 47 0.83 3467.5 392 79 34,568
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MS Rule of law; Cost of OC Govt Ratio of  Public order Police  PPP within GDP at

-2.5= for spending; tax spending per officers EU; EU-27 market
lawless, 2.5 business; 7 7= collection 100,000 per average =  prices,
= lawful = wasteful, 1 costs to citizens (EUR, 100,000 100% €m
(2007) significant, = efficient net PPP) citizens (2007) (2007)
1= (2007) revenue (2007) (2007)
insignifican (2007)
t (2007)

SK 0.49 2.6 5.2 2.41 3172.4 261 63.2 54,905

Fl 1.86 1.3 2.9 0.77 3540.3 153 119.9 179,702

SE 1.86 1.7 3.3 0.41 4231.7 193 115.7 337,944
UK 1.66 2.7 4.7 1.10 7546.7 266 112.6 2,052,847

Equations

The predicted asset-confiscation profits were derived by combining the theoretical model
with the cost and revenue estimates of the UK available. This has been done by assuming that
asset-confiscation costs or revenues would surpass the UK’s costs and revenues if the
respective net drivers and barrier scores in the given Member State exceed the UK values (e.g.
if the given Member State has a more efficient tax collection system than that of the UK, it is
expected to achieve the same asset-confiscation revenue under lower costs, ceteris paribus).
Comparison takes a linear multiplicative form (i.e. we assumed that drivers and barriers
multiply each other’s impacts). This is justified by the fact that achieving revenue from asset-
confiscation work requires a series of institutions such as police, courts, financial investigators,
and so on, in order to function properly simultaneously. For example, having an excellent
judicial system in combination with zero investigative capacity will result in zero achievement.

By implication, the analytical model may be described by the following:
Profitys; = Revenueys; — Costyg;

where as; refers to the ith Member State, and Revenue and Cost refer to asset-confiscation
work in the financial year 2008/9.

Revenue of the ith Member State is generated in the following way:

Profitable criminality yz;

Revenue p5; = Revenue yg * - —
St v Profitable criminality yx

Investment in policing ys; GDP ys;
* *
Investment in policing yx =~ GDPyg

where Profitable criminality ysi is the arithmetic average of the composite rule of law (2007)
and the costs of organised crime for business (2007) indicators; [nvestment in policing us; is the
arithmetic average of expenditure on public order and safety (2007) and number of police
officers per 100,000 citizens (2007) indicators; and GDP s is the gross domestic product at
market prices in 2007.

Cost of the 7th Member State is generated in the following way:
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Administrative ef ficiency ys; GDP ysi
*
Administrative ef ficiency yx ~ GDP yg

Cost ysi = Cost yx * PPP yq; *

where Administrative efficiency s is the arithmetic average of wastefulness of government
spending (2007) and aggregate tax collection costs to net revenue collected (2007) indicators.
Simple arithmetical averages are used when aggregating constitutive indicators because we
lack reliable knowledge about the relative importance of each indicator; arithmetic average
assigns equal weights to each indicator.

Modelling outputs
These equations yield the predicted asset-confiscation revenue, cost and profit figures per

Member State, as highlighted in Table J.3 and Figure J.1.

Table J.3 Predicted profits for the ‘maximal’ legislative option, EU-27

Member State Revenues (€m) Costs (€m) Profit (€m)
Spain 131.00 36.57 94.43
UK 188.08 131.08 57.00
Italy 167.56 124.86 42.70
Poland 31.66 10.87 20.79
Czech Republic 19.21 4.27 14.94
Netherlands 32.49 18.33 14.15
France 105.42 91.92 13.49
Germany 109.13 96.73 12.40
Greece 19.24 13.80 5.44
Bulgaria 10.78 5.77 5.01
Romania 8.89 412 4.77
Portugal 12.88 8.32 4.56
Hungary 8.02 4.43 3.59
Slovakia 5.85 2.38 347
Belgium 21.39 19.22 2.17
Lithuania 2.74 0.75 1.99
Slovenia 3.43 1.45 1.98
Latvia 2.37 0.76 1.61
Cyprus 2.11 1.49 0.62
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Member State Revenues (€m) Costs (€m) Profit (€m)
Estonia 1.00 0.48 0.53
Malta 0.26 0.18 0.08
Luxembourg 1.48 1.51 -0.03
Sweden 7.67 8.62 -0.96
Austria 7.74 9.27 -1.53
Ireland 7.66 9.89 -2.23
Finland 1.99 4.33 -2.35
Denmark 1.73 5.79 -4.06

Source: own calculations
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Figure J.1 Distribution of predicted revenues, costs and profits across EU-27 Member States, 2008/9,
million EUR

As may be seen from the above table and graph, enhanced asset-confiscation work would
yield positive financial profits in all but five EU Member States. Due to imprecision of the
data and the restrictive assumptions used to arrive at predictions, we recommend using a less
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refined scale categorising Member States into three broad groups (Table ].4). This
categorisation summarises not only the absolute predicted profit per EU Member State, but
also the predicted relative profitability of their efforts understood as the ratio of asset-
confiscation revenues and costs.

Table J.4 Profitability of the ‘maximal’ legislative option, EU-27

Member State Categorisation Profit ratio (profit/cost)
Czech Republic highly profitable 3.50
Lithuania highly profitable 2.63
Spain highly profitable 2.58
Latvia highly profitable 212
Poland highly profitable 1.91
Slovakia highly profitable 1.46
Slovenia highly profitable 1.37
Romania highly profitable 1.16
Estonia highly profitable 1.1
Bulgaria moderately profitable 0.87
Hungary moderately profitable 0.81
Netherlands moderately profitable 0.77
Portugal moderately profitable 0.55
Malta moderately profitable 0.46
UK moderately profitable 0.43
Cyprus moderately profitable 0.42
Greece moderately profitable 0.39
Italy moderately profitable 0.34
France moderately profitable 0.15
Germany moderately profitable 0.13
Belgium moderately profitable 0.1
Luxembourg not profitable -0.02
Sweden not profitable -0.11
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Member State Categorisation Profit ratio (profit/cost)
Austria not profitable -0.17
Ireland not profitable -0.23
Finland not profitable -0.54
Denmark not profitable -0.70

Source: own Calculatio n

The analysis thus far has not yet accounted for a crucial aspect of the maximal option which
transcends national borders: increased utilisation of MR instruments. As this is a significant
aspect of the proposed set of policy options, we are bound to comment on this important
issue.

There are, unfortunately, no data that would allow us to gauge the potential or actual
magnitude of utilisation of MR either across the whole EU or per individual Member State.
We have therefore been forced to rely on a range of potential parameters in order to scope the
magnitude of impact of MR on profitability. It is assumed that Member States where NCB
confiscation constitutes a considerable proportion of asset-confiscation work can benefit
relatively more (double the benefit derived by other Member States) from strengthened MR
as their scope for alternative solutions is more limited currently. Countries which are
considered as such are:

e Bulgaria;

o Ireland;

o Iraly;

e Romania; and

e UK

In the following sensitivity analysis, we assume that MR would increase the revenues of asset
confiscation, but would also entail a modest increase in costs. We assume that the former
outweighs the latter in a 10:1 ratio, reflecting the fact that by the time assets have been traced
to overseas locations, most of the investigative effort has been spent, permitting it to be
treated as a sunk cost when analysing the marginal benefits brought by utilisation of MR
instruments. Parameters used in sensitivity analysis are shown in Table J.5.

Table J.5 Range of parameters used in the sensitivity analysis

Scenario Profit aspect Predominantly conviction Significant NCB
based element
5% Revenue factor 1.050 1.100
Cost factor 1.005 1.010
10% Revenue factor 1.100 1.200
Cost factor 1.010 1.020
15% Revenue factor 1.150 1.300
Cost factor 1.015 1.030
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Scenario Profit aspect Predominantly conviction Significant NCB
based element
20% Revenue factor 1.200 1.400
Cost factor 1.020 1.040
25% Revenue factor 1.250 1.500
Cost factor 1.025 1.050
30% Revenue factor 1.300 1.600
Cost factor 1.030 1.060
50% Revenue factor 1.500 2.000
Cost factor 1.050 1.100

Note: The cost factor is assumed to be 10% of the revenue factor and the NCB
regimes have double factors compared to the conviction-based regimes.

The results of the sensitivity analysis show that the already profitable countries would benefit
the most from utilisation of an efficient and effective system of MR (Figure J.2). Results are
less promising at the other end of the scale; however, four Member State become profitable
upon consideration of MR impacts, viz:

e Luxemburg (5% scenario or higher);

e Sweden (15% scenario or higher);

e Ireland (20% scenario or higher); and

e Austria (25% scenario or higher).

Figure J.2 presents revenue, cost and profit data adjusted to account for MR. The 5%, 15%
and 50% scenarios are shown.
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Figure J.2 Profitability for EU-27, including MR
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General points of interpretation regarding validity

Our profitability analyses, as already noted, presume increasing utilisation over time, in the
absence of which asset-recovery work is likely to be less profitable. However, whilst some
policy actions are designed to raise utilisation directly, we do not necessarily regard these
policy options as sufficient. Rather, they represent steps which the EU is able to take in the
context of the legal framework on the confiscation and recovery of criminal assets. These
mostly target political will, but there are also some important practical considerations which
fall outside the scope of the EU legal framework. These include the need for greater financial
investigation capacity to generate system throughput (i.e. cases in the ‘pipeline’). This
requires training which, in turn, requires infrastructure and an up-front commitment of
resources. This, according to many practitioners with whom we spoke, represents a significant
barrier to increased utilisation (especially in Eastern Europe where there were, accordingly,
questions raised about our policy action #17). Expansion of financial investigation capacity is,
however, not just a matter of quantity, but also of quality. In addition to resources, there is a
knowledge-input requirement, which presents as a significant barrier in Member States that
do not yet have sophisticated financial investigation capacities. Both of these areas are
potentially apt for EU-level intervention in support of the options under consideration in this
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study.

It can be argued pro tem that Member States in the highly or moderately profitable categories
may directly benefit from adopting an enhanced asset-confiscation system with a similar cost-
benefit structure to the UK in 2008/9. However, this does not mean that Member States with
different political-administrative systems cannot adopt different institutional solutions to
become profitable or increase their profitability despite our findings. In this regard, it should
be reiterated that all of our proxy variables refer to country level or country institutional level
characteristics — that is, we could not employ asset-confiscation specific indicators and thus
could not take into account the specific characteristics of asset-confiscation work compared to
the wider law-enforcement environment.

It should also be remembered that unprofitability in the narrow sense considered here does
not imply that Member States will not achieve a net economic benefit once higher-order
impacts are taken into account, to say nothing of the value of social and environmental
benefits.

General points of interpretation regarding timing

The foregoing analysis centres on a point in time (April 2008 — March 2009) during which
there is reasonable availability of UK cost data. As already noted, these data reflects six years
of effort to raise utilisation following the introduction of PoCA, prior to which utilisation was
minimal, as discussed in Appendix G. Several important points flow from this.

First, whereas asset-recovery work in the UK was profitable in the year considered, it does not
necessarily follow that it was profitable in each of the preceding six years. In fact, the opposite
is likely to be as true of the UK as of most Member States, because results take time to

52 This is already acknowledged within the EU. Consider, e.g., recommendation 4 in Section 6.2 of the Council
fifth-round report on the UK: ‘the role and powers of financial investigators as well as their training system need to
be presented at EU level and taken into account when common EU standards or training projects are being
developed’.
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manifest as cases progress through the system resulting, finally, in valuable assets vesting in
the state. Costs, on the other hand, will be more evenly distributed as capacity is continually
added; they may even be greater in the early stages as new policies are implemented and,
perhaps, new agencies set up.

Second, the predicted impacts may take more or less time to manifest in other Member States
than in the UK. This is a question that involves each aspect of a state’s asset-confiscation
apparatus, from time taken to increase financial investigation capacity, to the time taken for a
case to progress through the judicial system, to the time taken for assets to vest finally in the
state. As we are mainly focused here on the question of whether asset-recovery work is
potentially profitable, we do not make further adjustments to the dara.

Third, the fact that utilisation was previously minimal is critical to interpreting the EU-27
profitability results properly. Essentially, it means that Member States can achieve the
predicted results from a standing start. By implication, Member States that have already
begun to uplift utilisation could exceed the predicted outcome.

Fourth, the foregoing model, fixed as it is upon one point in time, does not predict what
happens next. Whilst it seems reasonable to assume that profitability does not suddenly
decline, we have attempted to take account of uncertainty in developing a rough
(minimum/maximum) prediction for future profits in the UK. This is presented as Figure J.3,
with the 2008/9 data for UK (converted to €) at year 6. The projections thus represent what
could happen in a country with an asset-confiscation operation the same size as that in the
UK; they can be scaled to account for different-sized operations. In any event, the uncertainty
involved is so great that the projections are unlikely to assist policy-makers.

=@= Minimum profit scenario Maximum profit scenario

€600,000,000

€500,000,000 —

€400,000,000

€300,000,000

€200,000,000

€100,000,000

€0 T N

-€100,000,000 422 A SIS T S
¢ ¢ ¥

>

<
2
¥

Potential profits from asset recovery
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average annual exchange rate from the European Central Bank as of 11/8/2010, €1 = £0.891

Figure J.3 Annual profit predictions for UK asset-recovery work

Specific points of interpretation
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The proxy indicators upon which our results are based can now be used to interpret the
results. We focus here on those Member States which, according to the profitability model,
are moderately profitable or unprofitable. According to the data available and the theoretical
model developed, the reasons for negative or moderate are essentially threefold. They are
presented, together with country examples, in Table J.6.

Table J.6 Main causes of negative profitability and potential remedies

Reasons for negative Relevant indicator Country examples  Potential remedy
or moderate
profitability

Low level of potential asset-confiscation revenue

Not enough assets to e Highlevel of rule of law  Finland, Denmark ¢ Not available
confiscate e Low level of reported

interference of

organised crime

Not enough capacity to e Low number of police Slovenia, Estonia, e Increase capacity by
confiscate officers Lithuania Romania, training or spending more
e Low spending on public Hungary e More efficient utilisation
order and safety of available resources
High cost of asset confiscation
Questionable levels of e High level of wasteful Belgium, Greece, e Create specific
efficiency in financially government spending Portugal organisations dedicated
oriented law ¢ Low efficiency of tax to asset-confiscation
enforcement collection work where efficiency is
higher than average
public service

Source: own categorisation

However, we reiterate that due to a number of restrictive assumptions, the narrow focus of
the proxies available and the form of the theoretical model, some countries may do much
better than predicted by this model. For example, in Ireland asset-confiscation work by the
specialist CAB has proved to be profitable, partly due to a very effective utilisation of revenue
powers (i.e. the ability to levy income tax owed against undeclared income in cases where its
illicit origin cannot be proved).”® The work of the CAB is, however, complemented by that
of local police officers. Because the capacity of the CAB is limited, there is a strong focus in
Ireland on ‘mainstreaming’ local asset-recovery work in this way, but the profitability of this
component is not known. Nevertheless, the Irish example shows that Member States may be
able to establish profitable specialist agencies irrespective of the profitability of mainstream
asset-recovery work.”* On the other hand, our very promising results for Spain are difficult to
reconcile with the opinion of one expert whom we interviewed that Spain’s (Napoleonic)
system of enforcement through local courts makes it very difficult to recover assets cost
effectively. This may suggest that our proxy indicator for administrative efficiency takes too

23 See data from CAB annual reports, presented in Appendix A. These data have not been fed into our
profitability model for two reasons: because they do not represent the whole of the Irish asset confiscation
apparatus (they only include work done by CAB and even then do not include court costs and enforcement costs),
and because the Irish NCB system (administered by CAB) employs a seven-year lag between assets being
confiscated and realised, making profitability at a given point in time difficult to estimate from the data available.

24 The Netherlands is another example of a Member State that has established a profitable specialist agency,
specifically, the Bureau Ontnemingswetgeving Openbaar Ministerie (BOOM), which is profitable according to
the website of the Openbaar Ministerie (public prosecution) — although figures to support this claim are not
provided.
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little account of enforcement mechanisms and/or efficiency within the judicial system. This is
an aspect of our model that warrants further research.

In any case, we draw attention to an appropriate way to interpret the foregoing rankings.
Non-profitability as estimated here flows from certain deficiencies in the Member State
involved. Whilst our profitability analysis may disregard many potentially relevant factors
(including any factors unique to particular Member States) this does not mean that Member
States cannot benefit from attending to any deficiencies that are factors in our analysis.
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Appendix K.  Economic impacts

This appendix extracts from literature some data on the costs of crime. These data are
included to give an indication of the scale of the phenomenon, but for the reasons set out in
Section 6.3 it is inapt for quantitative analysis.

Studies show crime has direct and indirect costs to the societies of Europe (Bichot, 2010;
Czabariski, 2009; Dubourg ez al., 2005; van Dijk and de Waard, 2000). Economic costs of
crime are generally defined as ‘the costs imposed on individuals, households, businesses or
institutions by crimes they suffer directly (private costs) and wider impacts on society as
whole through, for example, responses to perceived risk of crime (external costs)’.

Estimates of the economic cost of crime may include the following:

e Private and external costs: Private costs are those imposed on individuals,
households, businesses and institutions. External costs are wider impacts on society,
such as fear of crime.

e Tangible and intangible costs: Tangible costs are those which are relatively easy to
quantify in money terms. Intangible costs are more difficult to measure and quantify.

e Direct and indirect costs: Direct costs are those sources diverted from other uses as
a result of crime (e.g. health costs of treating injuries). Indirect costs are loss of
earnings and productivity (e.g. from time off work to recover).

The methods of generating these costs vary as well. For example, an American study
compared estimates for the cost of crime with two methods — accounting based and
contingent-valuation — to find relatively large variation with a standard deviation of nearly
$3.5 million (see estimates in Table K.1).

Table K.1 Costs of crimes, estimated by different methods
Source: Heaton (2010)

Accounting-based Contingent- Average
methods valuation method
Cohen and French, McCollister Cohen, Rust et al.
Piquero (2009) and Reznik (2004)
(2004)

Homicide 5,000,000 9,339,330 11,608,317 8,649,216
Rape 150,000 219,973 283,626 217,866
Robbery 23,000 51,117 127,715 67,277
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Accounting-based Contingent- Average
methods valuation method
Cohen and French, McCollister Cohen, Rust et al.
Piquero (2009) and Reznik (2004)
(2004)

Serious assault 55,000 122,943 83,771 87,238
Burglary 5,000 4,370 29,918 13,096
Larceny 2,800 1,478 N/A 2,139
Motor-vehicle theft 9,000 9,158 N/A 9,079
Total 5,244,800 9,748,369 12,005,632 9,045,911

For several Member States we have identified studies examining the costs of crime.

France: One recent study attempts to quantify the total economic and social cost to France
for various offences including illegitimate business — for example, pimping/prostitution, drug
offences, other trafficking and counterfeiting — which it calls ‘organised crime’ (Bichot,
2010). The study finds that in 2009 the total cost to society for recorded offences of
organised crime was over €16bn;** with over half of this amount coming from drug and
pimping/prostitution markets (see Figure K.1). It may be seen that there are more theft cases
than organised-crime cases, but that the latter cost far more.
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Source: Bichot (2010)

Figure K.1 Cost of crime and number of cases, by crime type, France, 2009

5 It is important to note this is only for offences recorded and therefore an underestimate where some cases are
not reported.
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Using the categories as defined by Bichot (2010), the largest proportion of cases within the
category of organised crime is drug related, whilst the largest costs are in drugs and
pimping/prostitution (see Table K.2).

Table K.2 Costs of organised crime, France, 2009

Number of cases Total cost
(in millions of Euros)

Pimping/prostitution 2000 5280
lllegal immigration 20,000 615
Drug 178,700 5350
Counterfeiting . 3000
Various trafficking . 1,900
Total 200,700 16,145

Source: Bichot (2010)

Poland: Czabarnski (2009) estimates the costs of the crimes in the International Crime
Victim Survey (ICVS),”® both for victims and for the criminal-justice system. The total cost
of crimes to the victims and criminal-justice system in 2003 was approximately €5.8bn.

Table K.3 Cost of crimes, Poland, 2003

Type of crime Total cost
(in millions of Euros)

Violent crimes

Loss of life

Homicide 414
Homicide — special cases 29
Assault leading to death 104
Negligent manslaughter 106
Death by dangerous driving 1454
Total criminal deaths 2107

Assaults and robberies

Assault with injuries where victims sought medical help 1184
Assault with injuries but no medical help needed 342
Assault with no injuries 76

Robbery 368
Total assaults 1996

Sexual crimes

Rape

Sexual assault

Total sexual crimes 600
Total violent crimes 4703

Property crimes

26 heep://rechten.uve.nl/icvs/ (as of September 2012).
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Type of crime Total cost
(in millions of Euros)
Theft 702
Burglary 342
Total property crimes 1044
Total 5747

Source: Czabanski (2009). Original values were expressed in 2003 PLN (Polish Zloties); we use the
average yearly exchange rate for 2003 - which is €1=3.8898 PLN - in the document.

UK: The cost of crime in the UK in 2003 has been estimated at £36.1bn (€52.16bn, in 2003
prices).”” This was a decrease of 9.4% from 2000, during which period, it may be noted, the
UK introduced PoCA.

Table K.4 Total cost of crime (£ millions), 2003 prices

2000 2003
Violence against the person 12,489 13,288
Homicide 1528 1997
Wounding 10,961 11,291
Serious wounding 1773 1629
Other wounding 9188 9662
Sexual offences 10,552 8464
Common assault 3559 2666
Robbery 2747 2436
Burglary in a dwelling 3317 2877
Theft 5517 4193
Theft — not vehicle 1714 2001
Theft of vehicle 2135 951
Theft from vehicle 1439 1071
Attempted vehicle theft 229 169
Criminal damage 1727 2242
All crimes against individuals and households 39,908 36,166

Source: Dubourg et al. (2005). Note that the methods applied in 2000 and 2003 are the same.

Disparities across countries may be due in part to differences in the value of money, recording
practices and crimes considered. The figures nevertheless show that all of these countries have
a real challenge regarding financial and welfare losses to society resulting from crime.

In terms of costs uniquely to the criminal-justice system, van Dijk and de Waard (2000)
compared the Netherlands to other countries using a top-down approach.”® Table K.5 shows
the annual cost of crime on both per crime and per capiza bases.

»7 Using the exchange rate of €1 = £0.69199 for 2003 provided by the European Central Bank; accessed on 1
October 2010.
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Table K.5 Total public expenditure on the criminal-justice system, 1998 prices

€ per inhabitant € per crime committed

Austria 243 759
Netherlands 223 354
Germany 196

Sweden 177 395
Denmark 166

France 165 366
UK 274 449
Canada 243 506
USA 379 742
Australia 212

Source: van Dijk and de Waard (2000)

28 Costs are calculated by considering the budgets of departments working in crime and criminal justice (i.e. to
prevent and prosecute crime).
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Appendix L. Social impacts

This appendix reviews literature in search of two key relationships. First, we search for
evidence of a relationship between asset confiscation and organised crime, or crime in general.
Next, we search for evidence of impacts of and upon ‘social capital’.

Relationship between asset confiscation and organised crime

With the aim of understanding better the macro-level relationship between asset confiscation
and organised crime, we conducted a targeted literature review aimed at identifying any
potentially relevant studies. This covered the key economics and financial research databases
EconLit and RePEc (to ensure coverage on asset recovery) and Criminal Justice Abstracts (to
ensure coverage on criminality and asset-recovery laws). For more information about these
databases, see Table L.1. This data-capture strategy is proportionate to the scope of this
assignment, but is clearly not exhaustive even when added to the results of the other
fieldwork. In particular this kind of systematic search strategy will only identify publically
available information. It is almost inevitable that some information will emerge as a result of
this report either to reinforce or refute our conclusions, notwithstanding the generally high
level of cooperation received from Member-State practitioners contacted in relation to this
study.

Table L.1 Bibliographic databases

Title Comments

EconlLit The American Economic Association’s electronic bibliography EconLit indexes more than 30
years of economics literature from around the world. Compiled and abstracted in an easily
searchable format, EconLit is a comprehensive index of journal articles, books, book reviews,
collective volume articles, working papers and dissertations.

RePEc The largest bibliographic database dedicated to economics and available freely on the
Internet. Over 950,000 items of research may be browsed or searched, and over 825,000 may
be downloaded in full text. This site is part of a large volunteer effort to enhance the free
dissemination of research in economics. There have been 2,308,511 abstract views in

September 2010 alone.
Criminal Comprehensive coverage of international journals, books, reports, dissertations and
Justice unpublished papers on criminology and related disciplines. The database contains indexes
Abstracts and summaries of international journal articles, books and governmental and non-

governmental reports on a wide range of topics in criminal justice.

Table L.2 provides information regarding the search in terms of findings and from where the
sources used were derived. After reviewing the articles for relevance in terms of discussing
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crime and asset confiscation, we identified six relevant articles. We discuss these further
below.

Table L.2 Summary of findings for targeted literature review on asset confiscation and crime

Database or journal Key words Number of hits Sources used

EconlLit ‘asset confiscation’, 3 none
‘confiscate’, ‘confiscation’

RePEc ‘confiscation + crime’, 10 Buscaglia (2008); Murphy
(2004)
Criminal Justice ‘confiscation’, ‘asset 22 Levi and Osofsky (1995);
Abstracts recovery’, ‘confiscate’ Jacquemart (1984)
Web of Science* ‘confiscation’, ‘asset recovery’, 16 Sproat (2007); Nelen (2004)
‘confiscate’

Source: authors. * Exclusion criteria includes subject areas of ‘Criminology & Penal’, ‘Law, ‘Social
Issues, ‘Sociology’ and ‘Social Sciences- interdisciplinary’

We now summarise and critique the most relevant of the identified literature, which
unfortunately does not establish a reliable basis for estimating the impact of asset-confiscation
activity on crime / organised crime.

In an economic theoretical analysis of the relationship between crime and confiscation,
Murphy considers ‘confiscation” as a crime (i.e. theft) and as an activity of the state (i.e.
taxation) (Murphy, 2004). The author finds that if the economy cannot prevent confiscation
either through crime or by the state, long-term growth is no longer possible. The study
demonstrates that unless theft can be made sufficiently unattractive, it becomes increasingly
tempting as the economy grows. One limitation to Murphy’s framework is of particular
importance here: if confiscation is interpreted as government activity (i.e. taxation, asset-
confiscation legislation), it may be justified, in part, as necessary to limit the effectiveness of
crime (Murphy, 2004); however, this aspect is not captured in the model. Essentially, the
model does not include the productivity of confiscation.

In a qualitative criminological analysis of an actual change in 1993 in the Dutch Criminal
Code to remove assets from criminal organisations, Nelen examines the results of a shift in
investigation and prosecution practices from the traditional offender-based approach to one
of the offender-based and proceeds-based approach (Nelen, 2004). The author discusses how
weak policy theory and lack of expertise among law enforcement resulted in limited assets
recovered. Nelen suggests criminals have such strong techniques for concealing criminal
activities, and law enforcement is so undertrained, that criminal activities will carry on;
criminals would simply ‘write off” the expenses as the risk of doing criminal business and pass
on the costs to their customers.

In a qualitative study which nevertheless uses published statistics to describe the UK
experience with PoCA, Sproat (2007) examines impacts on crime and organised crime
associated with the introduction of PoCA to enhance anti-money laundering and asset-
confiscation processes and capabilities. The author draws links between PoCA and criminal
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activities in two ways: (a) comparing the possible size of the criminal economy and the
number of asset-recovery cases, and (b) comparing the main type of cases (illicit drugs) to
changes in indicators for that type of crime (i.e. prices of drugs). The author concludes that
PoCA has observably changed criminal behaviour, but not the amount of criminality (Sproat,
2007: 183). Given that the proportion of proceeds of crime confiscated may be less than 1%
(0.3-0.7%),* the incentive to reduce criminal activities for fear of losing less than 1% of
proceeds is unlikely to be strong enough to deter criminality on the whole.

Returning to the number of asset-recovery cases post-PoCA, Sproat conducted content
analysis on the cases published by the UK’s Concerted Inter-Agency Finances Action
Group.” Using a precise definition of organised crime by Levi and Maguire (2004), 1.7% of
the publicised cases could be classified as involving organised crime (Sproat, 2007). This
illustrates that asset confiscation applies to crime generally rather than only to organised
crime, although it is possible that a relatively narrow definition of ‘organised crime’ was
employed. Certainly the line between organised crime and ordinary crime is not always clear,
making quantitative analysis challenging since a concept must be similarly understood across

regions and time.”®’

As a former Secretary of State for the Home Department of the UK,
Tony McNulty, said in July 2006:** “There are no commonly recognised definitions of
serious and major crime ... Corresponding figures for organised crime are not collected

centrally.’

Undeterred by these challenges, Buscaglia follows sociological good practice by developing a
composite indicator formed of several variables, which he uses to perform time-series analyses
within and between states. The author assumes population distributions for the key variables
are normally distributed (a challengeable assumption) and performs a multiple regression
analysis for the composite index and four other crime and criminal-justice variables. No
theoretical framework is provided. This makes it very difficult to interpret the results as there
is no clear indication of which variables are considered to be independent in the analysis and
which are considered to be dependent. It appears that each country has a computed value for
the change in the composite index variable over a designated period (as the author says that
the regressions are performed on 107 countries and regression outputs indicate 107
observations), in which case the analysis is based on cross-country changes with one data
point for each country (a questionable procedure in this kind of analysis). The critical asset

29 Using figures reported by the author for the potential range of £19bn to £48bn of the annual proceeds of crime
(in 2003) and amount confiscated of £143.25m (in 2006). The author does not account for the fact that assets
denied to criminals exceed assets recovered in favour of the state; e.g. UK asset-recovery data are discounted for
some costs (receivers’ fees) and do not account for assets recovered in favour of victims rather than the state.
However, based on conversations with experts, we do not believe that this would more than double the recovery
estimate, which would thus remain a tiny fraction of organised criminal turnover.

260 A coordinating body for agencies involved in asset-recovery work. including courts, law enforcement and

prosecutors.

261 Te is well acknowledged that crime and criminal justice statistics, definitions and legal systems vary across
countries (and even within a country over time); in order to perform quantitative analysis, studies are guided by
statistical offices providing data to examine changes in countries over time; e.g. Eurostat states ‘[a]s a general rule,
comparisons should be based upon trends rather than upon levels, on the assumption that the characteristics of the
recording system within a country remain fairly constant over time’ (Eurostat, 2009).

262 In written answer to Tim Farron; Hansard, 3 July 2006.
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forfeiture variable in the regression appears to be one value per Member State for the amount
collected over the period 2004—6. There is no means available for validating this choice.
Moreover, the author does not control for any contextual factors in the regions that affect
both organised crime and asset forfeiture (such as economic conditions, political context and
social factors). It is therefore difficult to see how the relationship claimed between the
organised-crime indicator and the forfeiture indicator has been established in this work.

In any event, the author concludes that a 10% increase in asset forfeiture leads to an 8%
reduction in organised crime. The exactitude of this conclusion compared with the laxity of
the assumptions made in order to make the analysis possible is provocative, but illustrates
how econometric research in this field might be developed by successive refinement of data
and assumptions. However, it should be noted that this is a crude signpost of the way
forwards and should not be mistaken for anything more definitive, especially not by policy-
makers looking for accurate guidance.

Relationships to social capital

We reviewed social impacts associated with crime in general and organised crime in
particular. We focused on ‘social capital’ as one of the major measurements of social impact,
but we also looked at the close derivatives of the social capital concept such as corruption,
income inequality, threat to national wealth and threat to traditional social networks. Various
forms of social capital and its impact upon criminal behaviour as well as the impact of crime
upon social capital and other related associations were considered. We also looked at the
associations between social capital and victimisation, and social capital and asset confiscation.
Social cost of crime as an indicator of a burden of crime upon society was also considered.

Both academic and grey literature was reviewed in our searches. We performed a targeted
literature review using Google Scholar and Google. In order to broaden our search we also
engaged a ‘snowballing’ approach in which seemingly relevant articles in the references
section were searched. We are aware of the fact that a snowballing search is not considered
entirely impartial; however, under the circumstances — in which little literature directly
associated with our searching aims was found — it seemed appropriate to extend the search by
using the snowballing method. The key searched words were: ‘organised crime’, ‘crime’,
‘social capital’, ‘impact’, ‘social impact’, ‘consequences of organised crime’, ‘asset
confiscation’, ‘consequences of asset confiscation’, ‘victim compensation’, ‘association
between social capital and crime’, ‘increases in organised crime’, ‘organised crime and society’,
‘violent crime’, ‘civil society’, ‘accumulating assets’ and ‘illegal assets’. We reviewed a large
number of abstracts returned by these searches. Only the ones directly relevant to this
literature review were included in the references.

We did not locate any studies dealing directly with the way social capital is affected by
increases and decreases in organised crime or victimisation associated with organised crime. In
addition, no studies on the associations between confiscated assets and social capital were
found. Some relevant literature on the associations between crime and social capital was
located.

One of the possible reasons behind the lack of studies on the subject is the difficulty of the
conceptual definitions of the terms ‘organised crime’ and ‘social capital’. Organised crime is a
broad concept embracing various forms of criminal activity. Shelley (1995) provides a good
description of the organised-crime issue:
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The complexity of transnational organized crime does not permit the construction of
simple generalizations; there is no prototypical crime cartel. Organized-crime groups
engage in such widely publicized activities as drugs and arms trafficking, smuggling
of automobiles and people and trafficking in stolen art. They also engage in such
insidious activities as smuggling of embargoed commodities, industrial and
technological espionage, financial market manipulation and the corruption and
control of groups within and outside of the legal state system. Money laundering
through multiple investments in banks, financial institutions and businesses around
the globe has become a central and transnational feature of these groups' activities, as
they need to hide ever-larger revenues ...

Thus, measuring the impact of organised crime as a whole is difficult since different forms of
criminality are embedded in the general concept of organised crime and each could have
different impacts.

Social capital is also a difficult concept: ‘social capital is not a homogeneous concept but
comprises various social elements that promote individual and collective action’ (Lederman ez
al., 2002). It can be measured via such non-survey indicators as membership and
participation in voluntary secular and religious organisations, contributions to charity,
electoral turnout and blood donations, and by such survey indicators as levels of trust
between community members. The absence of social trust can be measured by such indicators
as divorce rates and population heterogeneity.

Hence, measuring both the impacts of organised crime and social capital is doubly
problematic. However, this area of research is developing fast. At present the focus is on the
relationship between social cohesion / capital values and levels of crime. The research
literature largely relates to social engineering experiments in deprived communities aimed at
preventing rises in crime rates or at reducing crime rates from a high level.

Table L.3 Summary of literature research

Source Topic discussed Impact of interest

Violent Crime: Does Social The relationship between crime and  Social-capital indicators:

Capital Matter? — Daniel social capital is multifaceted: social

Lederman, Norman Loayza capital can have a crime-reducing o prevalence  of trust ~ on

and Ana Maria Menendez, effect or it can lead to more violent members of the community;

by World Bank (Lederman crime (e.g. gangs, ethnic clans); e membership and participation

et al., 2002) crime may diminish social capital or in  voluntary ~ secular and
it may increase it (community religious organisations.

organises to fight crime).

The prevalence of trust on
community members has the
significant effect of reducing the
incidence of violent crime. Income
inequality and per capita GDP
growth also determine violent crime
rates.
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Source

Topic discussed

Impact of interest

The impact of social capital
on crime: evidence from the
Netherlands - |[|. Semih
Akcomak and Bas ter Weel
(Akgomak and ter Weel,
2009)

Community structure and

crime: testing social
disorganisation theory -
Sampson  and Groves
(Sampson and  Groves,
1989)

Neighborhoods and violent
crime: a multilevel study of
collective efficacy -
Sampson, Raundenbush
and Earls (Sampson et al.,
1997)

Social  capital, income
inequality, —and firearm
violent crime — Bruce P.

Kennedy, Ichiro Kawachi,
Deborah Prothrow-Stith,
Kimberly  Lochner  and

Vanita Gupta (Kennedy et
al., 1998)

Social capital and homicide
- Richard Rosenfeld,
Steven F. Messner and Eric
P. Baumer (Rosenfeld et al.,
2001)

Crime, social capital, and
community participation —
Susan Saegert and Gary
Winkel (Saegert and Winkel,
2004)

Disorder and decline: crime
and the spiral of decay in
American neighborhoods —
Skogan (Skogan, 1992)

Differences in social capital account
for a significant part of the
differences in crime rates. History is
the main determinant of the present
outcomes. The differences in crime

rates may be traced back to
historical  differences in  social
capital.

Trust enables communities to take
action and cooperate with the police.

Lower crime rates in the areas with
high social capital. Social
disorganisation leads to more crime.

Income inequality and social capital,
when controlling for other factors
such as poverty and firearm
availability, have a profound effect
on firearm violent crime.

Depleted social capital contributes to
high levels of homicide.

Impact of violent crime on social
capital and involvement in
neighbourhood organisations. Social
capital is more strongly related to
participation in community
organisations and churches than is
crime.

Increased disorder fosters social
withdrawal and constrains
cooperation among neighbours.

Social-capital indicators:

contributions to charity;
electoral turnout;

blood donations;

trust and membership in
associations;

Absence of social-capital indicators:

. divorce rates;
. population heterogeneity.

Social-capital indicators:

e trust between community
members.
Social-capital indicators:
e  collective efficacy.
Social-capital indicators:
. membership  of  voluntary

groups;
. level of social trust;
. Income inequality.

Social-capital indicators:

e voting;
e  organisational membership.

Association between crime and social
capital.

Association between crime and social
capital.
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Source

Topic discussed

Impact of interest

Neighborhood responses to
disorder and local
attachments: the systematic
model of attachment, social
disorganization and
neighbourhood use value —
Taylor (Taylor, 1996)

Theft of the nations — the
structure and operations of
organised crime in America
— D.R. Cressey (Cressey,
1969)

Street corner society: the
social structure of an Italian
slum — W.F. Whyte (Whyte,
1981)

Mafia markers: assessing
organized crime and its
impact upon societies — Jan
van Dijk (van Dijk, 2007b)

The roots of Russian
organised crime: from old-
fashioned professionals to
the  organized criminal
groups of today — Serguei
Cheloukhine. (Cheloukhine,
2008)

Snakeheads, mules, and
protective  umbrellas: a
review of current research
on Chinese organised crime
— Sheldon X. Zhang and Ko-
lin Chin (Zhang and Chin,
2008)

The international crime
victims survey and
complementary measures of
corruption and organised
crime — Jan van Dijk (van
Dijk, 2007a)

People living in neighbourhoods
experiencing more crime were more
attached to and involved in their
neighbourhoods than those living in
lower crime neighbourhoods.

Organised crime provides illicit
goods and services by corrupting
officials.

Cooperation between rackets and
political organisations.

Although some types of organised
crime may bring in some revenues,
tolerating organised crime implies
means racketeering and grand
corruption in government.

Organised-crime groups become the
state; organised-crime groups and
corrupt government work together.

Criminals exploit established
networks and behave like ordinary
people.

The perceived prevalence of
organised crime and the overall
ICVS rates of Vvictimisation by
volume crime was found to be
unrelated (r<0.01, p>0.05), which
indicates that the levels of organised
crime and volume crime are
determined by different factors.
There is a need to develop separate
indicators of complex (organised)

Association between crime and social

capital.

Corruption of public officials.

Corruption of public officials.

Threat to national wealth and threat to

state.

Threat to
networks.

traditional

Victimisation

trustworthy
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Source Topic discussed Impact of interest

crimes.

Sam Brand and Richard Costs are incurred in anticipation of Cost of crime.

Price, The Economic and crimes occurring (such as security

Social Costs of Crime expenditure and insurance

(Brand and Price, 2000) administration costs), as a
consequence of criminal events
(such as property stolen and
damaged, emotional and physical
impacts and health services), and as
a consequence of responding to
crime and tackling criminals (costs to
the criminal-justice system). The
emotional and physical impact of
violent crime on victims is potentially
the biggest gap in assessment of the
cost of crime.

Despite the fact that most countries have legislation on combating organised crime in place,
no research has been conducted on the evaluation of organised crime reduction and
preventative measures. Such measures are mostly measured via a form of direct outputs, such
as number of arrests or the amount of assets confiscated, but not in terms of the overall
impact and social impact in particular. ‘As in law enforcement generally, operational success
has typically been measured by the activity indicator of number and quality of arrests and
number of organisations disrupted’ (see Gabor, 2003, and Appendices A and B), perhaps
supplemented by large headline figures such as funds seized and accounts frozen in different
countries. The lack of systematic before-and-after or comparison-based studies makes it hard
to conclude or even to plausibly expect there to have been much impact on organised-crime
levels, however measured (Levi and Maguire, 2004). It is also suggested that there is a need
for developing special separate indicators for measuring such complex crimes as organised
crime. Traditional measuring techniques do not provide sufficient results. For example, they
show no association between organised crime and overall rates of victimisation (van Dijk,

2007a).

The impact of organised crime: threat to society

Organised crime creates great dangers not just to the lives of its victims or informants but to
the whole society in general. Criminals have developed sophisticated techniques that make it
difficult to trace their illegal activities. Many of their activities resemble legitimate activities
and they provide goods which are demanded by society. For example, they use money
obtained through criminal activity to buy legitimate businesses as well as to provide goods
and services initially obtained by corrupting officials (Cressey, 1969). Organised criminals
have learnt to exploit traditional trustworthy networks which they infiltrate and thus present
themselves as ordinary citizens (Zhang and Chin, 2008). By corrupting public officials
criminals attempt to involve themselves in political organisations in order to gain legitimate
power and influence (Whyte, 1981). On the whole, the main threat to national wealth and
the stability of the state is via corruption in government and racketeering, which destroys the
basis of civil society (van Dijk, 2007b). Organised-crime groups threaten to become the state
by insinuating themselves into government bodies (Cheloukhine, 2008).

268



RAND Europe Appendix L

The association between social capital and crime
Higher levels of social capital tend to be associated with lower crime rates and lower levels of
social capital to be associated with higher crime rates.

As such, higher social capital is associated with a higher cost of committing crime, but the
high cost of committing crime means that the probability of committing it becomes lower
(Akgomak and ter Weel, 2009). Well-organised neighbourhoods with high social-capital
levels are associated with lower violent crime rates, whereas disorganised communities
experience more such crime (Sampson ez al., 1997). High levels of trust within communities
lead to more cooperation with the police (Sampson and Groves, 1989).

Differences in social capital account for a significant number of differences in crime rates.
One of the studies concludes that on average a one standard deviation increase in social
capital would reduce crime rates by 0.32 of a standard deviation. This implies that the
inclusion of social capital explains about 10% of the total variation in crime rates (Ak¢omak
and ter Weel, 2009). The level of exact quantification in this context needs to be treated with
extreme caution.

Depleted social capital, on the other hand, contributes to higher homicide rates (Rosenfeld ez
al., 2001). Increased disorder within neighbourhoods fosters social withdrawal and constrains
cooperation among neighbours, leading to higher levels of crime (Skogan, 1992).

The World Bank study concluded that the relationship between crime and social capital is
multifaceted: it can either have a crime reducing effect or lead to more violent crime
(Lederman ez al., 2002). The latter is probably associated with so called ‘bonding social
capital’, which refers to links mainly or exclusively among members of the same group (e.g.
gangs). The type of social capital which produces crime reduction effects is referred to as
‘bridging social capital’ — that is, the links among members of different groups (e.g. various
community members). Bonding social capital may reduce overall social capital by restricting
interaction among groups of different types, particularly between those with high criminal
membership and those without.

A small number of studies located looked at the impact of crime upon social capital. The
World Bank study pointed that crime may either diminish social capital or increase it. The
latter would happen when communities organise themselves to fight crime (Lederman ez 4/,
2002). It is suggested that people living in neighbourhoods experiencing more crime were
more attached to their neighbourhoods and more involved in the communities in comparison
to those living in lower crime neighbourhoods (Taylor, 1996). Another study, however,
found a very weak impact of violent crime upon community participation, which counters
the claim of the two previous studies (Saegert and Winkel, 2004).

Income inequality and crime

Income inequality, together with social-capital level, has a profound effect on firearm violent
crime. A study that looked at associations between income inequality, social capital and crime
found that decreased social capital is associated with increased violent and firearm crime.
Income inequality was strongly correlated with firearm violent crime (firearm homicide, » =
0.76) as well as with the measures of social capital: per capita group membership (r = -0.40)
and lack of social trust (» = 0.73). Both social trust (firearm homicide, » = 0.83) and group
membership (firearm homicide, » = -0.49) were associated with firearm violent crime. These
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relationships held when controlling for poverty and a proxy variable for access to firearms
(Kennedy ez al., 1998). A meta-analysis that aggregated 34 studies looked at the associations
between violent crime, poverty and income inequality. The studies reported a total of 76
zero-order correlation coefficients for all measures of violent crime with either poverty or
income inequality. Of the 76 coefficients, 97% were positive. Of the positive coefficients,
nearly 80% were of at least moderate strength (>.25). Thus, poverty and income inequality
are associated with violent crime. However, a considerable variation in the estimated size of
the relationships suggested that homicide and assault may be more closely associated with
poverty or income inequality than rape and robbery (Hsich and Pugh, 1993). The World
Bank study also concluded that both income inequality and per capita GDP growth
determine violent crime rates.

Summary

We were unable to locate any literature on the link between confiscated assets and social
capital, but some literature on the impact of organised crime upon society was found. The
main conclusion of that literature is that organised crime is dangerous for society as it
infiltrates into society by corrupt means and hides itself under legitimate societal structures.

Literature results on the associations between social capital and crime in general tend to point
to multiple effects which do not always have consistent effects on key dependent variables.
Whereas most studies indicate that higher levels of social capital are associated with lower
crime rates and vice versa, one study indicates the contrary, namely that social capital can lead
to increases in crime rates. Also, some studies assumed that crime may have a decreasing effect
upon social capital whereas others found the opposite. The association between crime and
social capital has been established, we conclude; however, there is no consensus with regard to
the direction of this association. There is no suggestion that the associations observed are
causal and indeed, given the ambiguity of the findings, this is highly unlikely.

Income inequality, poverty and social capital all have a profound effect upon violent and
firearms crime. Studies report at least a moderate degree of strength (>.25). Again, the
strategies employed do not allow us to conclude that there is a causal effect in any direction.

This is generally an immature field of study that has not as yet yielded the kind of causal
models and data sets that might be deployed in policy impact assessment. Where indicative
associations seem relevant we have nevertheless alluded to them in the main text of the report.

We emphasise that social reuse of confiscated assets potentially has an important role in
generating social capital within disadvantaged communities. There is currently no useful
research focused on this hypothetical association.
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In order to identify relevant environmental impacts, we performed targeted literature reviews
using three databses: Criminal Justice Abstracts, Social Services Abstracts and Sociological
Abstracts. As we did not locate any literature describing links between asset confiscation and
environmental impacts, we searched for links between organised crime and environmental
impacts, using the keywords: ‘organised crime +’, ‘garbage’, “illicit crops’, ‘criminal networks’,
‘nuclear’, ‘pollution’, ‘toxic’, ‘green criminology’ and ‘waste’.”®® These searches identified a
number of articles, reports, studies and impact assessments that looked into the effects of
crime and organised crime, or more specifically the impact of a particular criminal activity.

Table M.1 Literature review of environmental impacts

Source Countries Topics discussed Impact of interest

Alvarez (2002) Colombia Illicit crops and bird Environmental degradation
conservation priorities in
Colombia

Liddick (2010) Various countries lllegal traffic in garbage and Organised crime and environmental
hazardous wastes degradation

UNODC (2006) Colombia, Bolivia, Coca cultivation in the Environmental degradation

Andean region

Hyatt and Trexler Various countries Environmental crime and Organised crime and environmental
(1996) organised crime: what will  degradation
the future hold?

Edwards et al (1996) Mexico Environmental crime and Environmental crime
criminality: theoretical and
practical issues

Massari and Monzini  Italy lllegal trafficking in Organised crime and environmental
(2004) hazardous waste degradation
Gwam (2001) Developing countries Adverse effects of the illicit  Crime and environmental degradation

movement and dumping of
hazardous, toxic, and
dangerous wastes and
products on the enjoyment
of human rights

Massari (2004) Italy Ecomafia and illegal waste  Crime and environmental degradation
disposal in Italy

265 The words ‘environment’ and ‘environmental’ were not used because of the large number of irrelevant results

returned.
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Source Countries Topics discussed Impact of interest

Van Daele et al. EU European waste industry Crime and environmental degradation

(2007) and crime

Block (2002) USA Environmental crime Environmental crime

Clapp (1997) Various countries lllicit trade in hazardous Environmental degradation
waste

Armstead (1992) South America lllicit crops and the Organised crime and environmental
environment degradation

The relevant literature divided into two themes: garbage and hazardous waste, and
deforestation and biodiversity harm. In each case, it is conceivable that asset confiscation
could help to combat organised criminal groups and thereby reduce these types of
environmental crime. We reiterate, however, that the literature does not establish these
positive environmental impacts; it only describes certain environmental impacts of organised
crime, upon which we elaborate below.

Traffic in garbage and hazardous waste

Waste management and disposal is operated by a network of public and private companies in
Europe and the United States (Van Daele ez a/., 2007). There has been a tendency towards
privatisation since the 1990s, which has led to the multiplication of actors involved in the
process. Privatisation has also led to the emergence of ‘waste brokers’ who are an integral part
of the process but who never legally own the waste and are therefore able to avoid legislative
and regulatory control (Liddick, 2010). Increasing awareness of environmental degradation
and the subsequent introduction of regulatory procedures have increased the cost of waste
disposal, especially for hazardous and radioactive waste, and therefore the potential
profitability of the activity through circumnavigation of these regulations (Liddick, 2010;
Van Daecle ez al., 2007; Massari and Monzini, 2004). The liberalisation of the waste-disposal
market and the opportunities to yield high profits has led to the active involvement of
organised criminal networks and the illegal dumping and traffic of non-hazardous, hazardous
and radioactive waste.

It has been noted that the traffic in garbage and waste, and subsequent illegal dumping, have
important environmental impacts, although there have been few empirical studies in this field
(Massari, 2004). Hazardous and non-hazardous waste are both illegally dumped in the
country in which the criminal networks operate, but has increasingly been smuggled or
exported to another country, often to a developing country with weak or non-existent
environmental laws and high levels of corruption (Clapp, 1997; Liddick, 2010; Massari and
Monzini, 2004). The environmental and social consequences of waste trafficking are greatest
on the world’s poorer nations (Liddick, 2010). Waste is illegally dumped directly on the
ground, in legal open-air dumps or directly into the sea (Liddick, 2010; Massari, 2004;
Massari and Monzini, 2004). Large piece of discarded waste break into billions of pieces of
microscopic plastic particles that are ingested by marine life and passed up the food chain
(Liddick, 2010). One of the most severe problems is associated with e-waste (global electronic
waste) — including mobile phone, computers and cathode ray tubes — as this poisons land and
water with a number of toxins, including lead and cadmium (Liddick, 2010). Hazardous
materials are also mixed with other materials before dumping; examples are raw materials for
fertilising land intended for growing animal fodder as well as produce for human
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consumption, and materials used to make bricks for surfacing roads and highways (Massari,
2004; Massari and Monzini, 2004). Although the literature discussed the involvement of
criminal networks in the illegal management and dumping of radioactive material, little detail
is provided as to the environmental impacts of such activity.

Cultivation of illicit crops and drug production

Ilicit crop cultivation and drug production in the Andean region have been shown to have a
number of negative environmental outcomes, namely soil erosion and nutrient depletion,
deforestation, species eradication and harm to biodiversity (UNODC, 2006; Armstead,
1992). The cultivation of illicit narcotics, such as cannabis, opium poppy and coca, accounts
for an increasing share of tropical forest deforestation which leads to severe environmental
damage (UNODC, 2006; Armstead, 1992). Growers of illicit narcotics are often people
displaced from other areas with no knowledge of local conditions and agricultural techniques
and no emotional ties to the land, and whose aim is to maximise the return on harvest as
opposed to maintaining long-term sustainability (UNODC, 2006; Armstead, 1992).
Intensive farming means fields are used for a few years until nutrients in the soil are depleted
(Armstead, 1992). Furthermore, growers of illicit narcotics frequently move their crops to
avoid eradication (Alvarez, 2002). The practice of regularly shifting the location of crop
cultivation means there is an ongoing need to acquire new plots to accommodate the illicit
crops. The need for new plots in remote areas to avoid detection results in land clearance and
rainforest deforestation. It is noted that the ‘most severe environmental degradation to
tropical forests by illicit narcotics cultivators results from the rapid and damaging techniques
used to clear the land’ (Armstead, 1992). A number of methods are used to clear the forest,
the most common of which is known as ‘slash and burn’ agriculture, where trees are
destroyed by fire leaving no vegetative matter to enable the soil to regenerate (Armstead,
1992). Other land-clearing techniques, including the use of petrol- and diesel-fuelled
machinery, destabilise the soil and accelerate the rates of soil loss (Armstead, 1992).

Another negative environmental outcome of illicit crop cultivation is the adverse affect on
biodiversity. The tropical Andes is one of the most bio-diverse regions in the world, counting
numerous endemic species of fauna and flora. Illicit crop cultivation results in significant
biodiversity harm due to the loss, fragmentation and degradation of forest habitat (UNODC,
2006; Armstead, 1992). Complex ecological impacts have been reported wherever
deforestation is studied, and a particular study noted the ‘total lack of genuine forest species
and game birds’ in a coca-growing district in Peru (UNODC, 2006). Another practice of
narcotics growers is to dump toxic chemical substances used to process the crops into rivers
and streams. It is noted that this practice ‘is likely to have significant local and downstream
impacts on biodiversity’ (UNODC, 2006; Armstead, 1992; Alvarez, 2002).
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