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contributor to Governor Pete Wilson's 1994 campaign. 107 In generaI, the victims'
rights movement in the United States has also supported a political agenda of
vindictiveness and punitiveness, ineluding the death penalty, harsher sentences,
and pretrial incarceration.108 Victims' rights programs are also direct beneficiaries
of the current "tough on crime" policies because a large share of their funding
comes from fines levied against those convicted of federaI crimes and their
forfeited assets. 109 There are also direct alliances between some victims' rights
groups and other interest groups that support the punitiveness agenda. For
example, the Doris Tate Crime Victims' Bureau, which was a driving force
behind California' s three-strikes legislation, received 78% of its funding from the
state prison guards' union. IlO

Although a survey of comparative political systems is beyond the scope of
this Artiele, one historical fact tends to support the contrast Anthony King drew
between the American system and those in which the criminal justice system is
less punitive and restorative justice principles are more widely embraced. Death
penalty scholars have noted the existence ofpopular support for the death penalty
in other countries at the time ofabolition (and often thereafter). Abolition has not
been the result of popular demand but of legislative action contrary to public
opinion. 111 For example, when the British Parliament suspended the death penalty
in 1965, only 21 % ofthe public favored abolition. "2 The vote in Parliament was
treated as a vote of conscience. 113 No party discipline was imposed, and most
members did not see this as an issue on which to canvas their constituents, but
rather one on which they elected to exercise their own judgment. At the time of
this action, the majority of the public stili favored the death penalty. Lord
Windlesham called the decision "one of the most conspicuous, and courageous,
ever taken by parliamentarians, irrespective of party, in the knowledge of the
widespread extent of disapprovai for their actions. ,,114 Although public opinion
polls in Great Britain continued to show widespread support for the death

107Id. (noting that California Correctional Peace Officers Association provided 84% offunding
for "Crime Victims United" Political Action Committee, which contributed significantly to
Wilson's carnpaign).

108See KATHERINE BECKETT & THEOOORE SASSON, THE POLITICS OF INJUSTICE: CRIME ANO
PUNISHMENT IN AMERICA 159-64 (2000) (describing shift from victim needs to victim rights).

109Id. at 161.
110Id. at 164.
IIiSee fRANKLIN E. ZIMRING & GORDON HAWKINS, CAPITAL PUNISHMENT ANO THE

AMERICAN AGENDA 12-13 (1986) (describing role public opinion plays in progress of abolition
movement).

112Andrew Rutherford, Abolitionism: A Tale oj Two Struggles, in CAPITAL PUNISHMENT:
GLOBAL ISSUES ANO PROSPECTS 261,261-65 (Peter Hodgkinson & Andrew Rutherford eds., 1996);
see Peter Hodgkinson, Europe-A Death Penalty Free Zone: Commentary and Critique oj
Abolitionist Strategies, 26 OHIO N.U. L. REV. 625, 638--40 (2000) (describing United Kingdom's
joumey to abolition).

113Hodgkinson, supra note 112, at 639.
114Rutherford, supra note 112, at 264.
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penalty,115 restoration was debated and defeated on at least ten occasions with
increasing majorities in Parliament. 116 Similarly, when the death penalty was
abolished in France, 62% of the public favored retention. 117 The death penalty is
also popular with the public in other countries that have abolished it. 118

Given the recent political history, it is difficult to imagine a majority of an
American legislature taking such a position based upon conscience, in the face of
strong public opposition. Moreover, it is by no means clear that the personal
views of legislators would lead them away from punitive policies and toward
restorative justice.

4. Magnifying the Damage fram Media and Politics-Cognitive Errors

Common cognitive errors also may have played a role in inflating public fear
of crime and support for punitive policies in the United States. Several
mechanisms that play a role in knowledge acquisition and attitude
formation-availability, overgeneralization, (over) confidence, and biased
processing of information-may ali play a role.

It is easy to see how the twin factors of availability and overgeneralization
can affect the public's views on criminal justice policy. Cognitive availability
plays a key role. Not ali events and occurrences are equally subject to OUT recall,
and the availability heuristic biases judgment because some examples and events
stand out and are recalled much more easily than others. In particular, unusual and
startling events are much easier to recall (more available) than common ordinary
events. Judgments can be biased because some examples and events are more
available than others. Thus news reports of horrific crimes (or miscarriages of
justice) may be easily recalled when members of the public think about the
criminaI justice system.

The tendency toward overgeneralization means that people base generaI
views on a few cases or even a single case. Overgeneralization multiplies the
effects ofavailability. For example, a highly publicized series ofabductions (and
in several cases, murders) of children in 2002 (including Samantha Runnion,
Elizabeth Smart, and Danielle Van Dam) may have led the public to believe there

115ZIMRING & HAWKINS, supra note 111, at 12 (noting that in 1966, after suspension, 76%
favored reintroduction, and support rose to 82% by 1975); Peter Hodgkinson, The United Kingdom
and the European Union, in CAPITAL PUNISHMENT, supra note 112, at 193, 194-95 (noting that in
1992, for first time since 1950s, majority was opposed to restoration of death penalty for murder,
with figures at 42% for restoration, 44% against restoration, and 14% undecided).

116Hodgk.inson, supra note 115, at 195. However, 66% favored restoration ofthe death penalty
for terrorist murders. Id. at 196.

117Kristi Tumminello Pinzo, Note, The United States- "Capita!" olthe World: An Ana!ysis
01 Why the United States Practices Capita! Punishment While the lnternationa! Trend Is Toward
lts Abolition, 24 BROOK. 1. INT'L L. 855, 887 (1999).

118For example, a 1996 Dutch poli showed 52% ofthe population supported the death penalty.
Thomas Sancton, A Matter olLife or Death, TIME (Europe), May 21, 2001, at 28. Despite public
support for the death penalty, the Baltic states adopted the Sixth Protocol of tbe European
Convention on Human Rights, regarding abolition ofthe death penalty, because oftbeir desire to
be accepted into the European Union. Hodgkinson, supra note 112, at 635-38.
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is an epidemic of such cases. In fact, there are 200 to 300 serious child abduction
cases per year nationwide, of which fifty to 150 end in the child's murder. 119

Experts believe that the number ofcases is stable or falling. 120 Given availability
and overgeneralization, however, the media's focus on these cases may lead the
public to perceive a crisis that calls for legaI reforms. 121

Once the public adopts the view that harsh measures are needed to deal with
a crime wave or crisis, it is difficult to dispel this view. Even views based upon
minimal information are typically held with great confidence. 122 Thus,judgments
based upon sensational news reports about atypical cases may continue to hold
sway, even if the media also reports contrary evidence. Once individuals hold a
certain point of view, they process new information in a highly biased fashion
consistent with their views. 123

These factors converge when public attitudes are founded on a visceral sense
of danger, which can operate in an unconscious fashion that prompts us to
vigilance. Intuitive responses based upon such cuing are held with great
confidence and ordinarily cannot be altered by logical arguments or news reports
suggesting a different point ofview. Psychologist Howard Margolis argues that
members of the lay public who leam of risks or dangers tend to jump to one
extreme view or another (i.e., to regard a situation as very serious and requiring
action, not at all serious, or one where action might do more harm than good), and
to remain locked into that view. 124 In the context of criminal justice policy,
Margolis's analysis provides a good model for understanding how the media's
focus on violent sensational crimes tends to promote the visceral sense ofdanger
that prompts many people to jump to the conclusion that more action is needed
to ensure public safety.125 This has been translated into calls for longer sentences
for dangerous criminals. The hot cognition and affective responses that are
provoked by violent crimes are especially strong and resistant to persuasion or
arguments about the counterproductive effects of punitive proposals or the
atypicality of the cases in questiono

119Jessica Reaves, How to Keep Your Child Sale, TIME (online edition), Aug. I, 2002, at
http://www.time.com/time/nation/artic1e/0.8599,321889,00.html.

I20See id. (citing data from V.S. Justice Department and National Center for Missing &
Exploited Children).

121For example, the publicity surrounding Polly Klass's abduction and murder played a key
role in the adoption ofCalifomia's Three Strikes Law. See generally Vitielio, supra note 28, at 395
(discussing how Califomia's three strikes legislation is emblematic of excesses of V.S. crime
prevention policy).

122Beale, supra note 29, at 59.
123Jd. at 59-60.
124See HOWARD MARGOLfS, DEALING WITH RISK: WHY THE PUBLfC AND THE EXPERTS

DISAGREE ON ENVIRONMENTAL ISSUES 76 (1996) (employing four-cell risk matrix, in which costs
of taking precautions are on one axis and costs of doing nothing are on other, to represent and
explain public attitudes).

125Beale, supra note 29, at 60-64.
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5. Compatibility with Contemporary Sentencing Reforms

FinalIy, the restorative justice movement seems to be at odds with the
sentencing reforms that are one ofthe halImarks ofthe 1980s and 1990s. By 1999,
eighteen states and the federaI govemment had developed or implemented some
form of sentencing guidelines. The main goals of these guidelines were to curb
judicial and prosecutorial discretion, promote more uniform and consistent
sentencing, and adjust punishment levels according to different categories of
offenses and offenders. 126 The sentencing guidelines also assisted states in
projecting funds needed for correctional facilities. 127 Depending on the state,
sentencing guidelines reflected different philosophies. For example, ')ust deserts"
or retribution was the underlying premise for the sentencing systems in
Minnesota, Washington, and Oregon; whereas the Virginia framework reflected
an incapacitation rationale. 128

Almost alI the sentencing guidelines reflected core principles that are in
conflict with the restorative justice movement, namely, proportionality,
uniformity, and transparency. Proportionality speaks to the match between the
gravity of the offense and the sanction. Restorative justice does not use a
standardized, objective measure of a crime's severity, but instead focuses on a
subjective understanding ofthe harm done to a specific victim and considers the
specific circumstances ofthe offender. 129 Uniformity requires that offenders with
similar records, or who have committed similar offenses, receive similar
punishments. By emphasizing individualized solutions, sentencing under a
restorative justice scheme would not have uniform results. Finally, sentencing
guidelines were designed to ensure that punishrnents be imposed in a transparent
manner, according to clearly articulated rules. Restorative justice programs, in
contrast, feature discretion in deciding punishments, something that the
sentencing guidelines were designed to redress. 130

The sentencing reforms focusing on uniformity and proportionality have
their greatest appeal in the cases of the most severe offenses, where the
community's interest in public safety and the offender's interest in liberty are at
their zenith. Despite the apparent conflict between restorative justice and
sentencing systems, it has been suggested that there may be an opportunity for
"restorative sentencing" for nonviolent, noncareer offenders who have committed
minor crimes. 131 A potential model for incorporating restorative justice into

126For a generai discussion of the sentencing reform movement, see MICHAEL TONRY,
SENTENCING MATTERS 6-9, 27-30 (1996); Richard S. Frase, Sentencing Guidelines in the States:
Lessons for State and Federai Reformers, 6 FED. SENTENCING REp. 123, 123-26 (1993).

127Robin L. Lubitz & Thomas W. Ross, Sentencing Guidelines: Rejlections on the Future,
SENTENCING & CORRRECTIONS, June 2001, at 2.

1281d. at 3.

129Richard Delgado, Goodbye to Hammurabi: Analyzing the Atavistic Appeal ofRestorative
Justice, 52 STAN. L. REv. 751, 759-60 (2000).

IlOLubitz & Ross, supra note 127, at 4.
Ill/d. at 5 (proposing that in North Carolina's structured sentencing bands, those offenders

who receive community-based sanction could be guided by restorative justice principies).
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sentencing is the Oklahoma Community Sentencing Act of 1999. l32 This
suggestion is consistent with the trend, noted above, to incorporate restorative
justice principles mainly in programs dealing with minor offenses. 133

V. OVERCOMING THE BARRIERS? NEW FACTORS IN THE EQUAnON

Although the barriers to change are substantial, there are new factors in the
equation. The presence of new situations and new information can serve as a
catalyst for dramatic shifts in public opinion. In other contexts, such as fear of
environrnental risks, public opinion has been shown to shift dramatically-flip­
flopping from one extreme to another-under certain conditions. 134 Although
reasoned arguments cannot ordinarily shift an individuai' s opinions, an individuai
confronting striking new events or information may suddenly reassess and adopt
a new opinion (now held with equal ferver to the one just abandoned).135 Several
new factors have appeared in the criminal justice equation that might have such
an impact on public opinion.

In the context ofthe death penalty, such a shift in public opinion may have
been occurring before the terrorist attacks of September Il, 200 I. Researchers
Phoebe Ellsworth and Samuel Gross identified a significant drop in support for
the death penaltyl36 and several new factors creating a situation conducive to
change in death penalty support: new information, a new script, and a new option.
The existing news media "script" of guilty defendants stringing out the legai
process through endless appeals based on technicalities l37 was supplanted by a
new "script" of innocent death row inmates as victims of ineffective counsel
ancl/or incompetent, unethical or racist police, who narrowly escaped execution
for someone else's crime. 138 The new information carne from scientific evidence,
DNA testing, that proved innocence reliably in several highly publicized cases. 139

A new option, a moratorium, was introduced, creating a middle ground that
permitted death penalty supporters to reassess without reversing their position.1 40

At the same time, the Democrats' move toward matching the Republicans'
punitive crime agenda made crime a less criticai issue politically and reduced the

1320KLA. STAT. tit. 22, §§ 988.1-.23 (Supp. 2000). See generally Linda G. Morrissey & Vickie
S. Brandt, Community Sentencing in Oklahoma: Offenders Gel a Second Chance To Make a Firsl
Impression, 36 TULSA L. J. 767, 769-70 (200 l) (stating that Oklahoma Community Sentencing Act
"gives the offender the opportunity to alter behavior, accept responsibiIity and be rehabilitated").

133See supra text accompanying notes 50-58.
134MARGOLIS, supra note 124, at 121-43.
lJ5See Beale, supra note 29, at 63-64.
136Gross & EIIsworth, supra note 63, at 7-12.
l37In what Gross and EIIsworth describe as the accepted "script," death penalty sentences were

repeatedly reexamined during an interminable series of appeals by lawyers searching for
"technicalities" to get the defendant off, while the prisoner lived the high life in prison and the
victim's family waited in agony for closure.Id. at 27-28.

138Id. at 28-29.
139Id. at 39.
140Id. at 45-48.
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importance of the death penalty as a defining credential for a conservative. 141
Thus, several Republicans were leading figures in the moratorium movement. 142

It is not yet possible to determine whether the shift Gross and Ellsworth identified
was derailed by the terrorist attacks. As they noted, death penalty attitudes can be
strongly influenced by singular events, such as a mass murder,143 and polls taken
after September Il show that death penalty support has remained constant or risen
slightly.l44 It is too soon to say whether this is a momentary pause or another more
permanent settling of public opinion.

In the broader context ofcriminal justice, state budgetary pressures are now
creating pressures to rethink punitive approaches. By the midpoint of2002, many
states were in serious financial difficulty; estimates of the total state budget
shortfalls for fiscal year 2002 ranged from $27 to $38 billion. 145 One response to
the budget shortfalls has been to reduce sentences and to repeal or limit
mandatory minimum sentencing laws, which are now perceived as unnecessarily
harsh and fiscally onerous. As one state correctional official observed, "budget
problems are making people ask fundamental questions about whether we can
afford to keep on doing what we've been doing.,,146

1411d. at 4S.
'421d.
I43/d. at S2.
1440ne poli found a significant rise in public support for capitaI punishment after September

Il, 200 I. In contrast to pre-September Il polis, which showed levels of support as low as 6S%, a
post-September Il Gallup poli found that 72% supported the death penalty. Gallup Poli, May 6-9,
2002, available at LEXIS, CMPGN library, RPOLL file. Other post-September Il polls show that
death penalty support is rising slightly or holding steady. Polls conducted by the Pew Research
Center, ABC News, CBS News, and The New York Times found rates ofsupport ranging from 6S%
to 67% in 2002. Compare Pew Research Center, Feb. 2S-Mar. 10,2002, availab/e at
http://people-press.org/reports/print.php3?PageID=390. (showing 67% support, 33% strongly favor,
34% favor, 17% oppose, 9% strongly oppose, and 7% don't know), with CBS News/New York
Times, Apr. 28-May 1,2002, available at http://www.cbsnews.com/htdocs/c2k/bckcath_OS0202.pdf
(showing 66% favoring death penalty for persons convicted ofmurder), and ABC News, May l-S,
2002, availab/e at http://abcnews.go.com/sections/us/DailyNews/deathpenalty-poIl020S07.html
(showing 6S% support). Perhaps most noteworthy, support was not falling as it was before
September Il.

Polls taken after September Il, 2001 show no change in the support for Iife with no
possibility ofparole instead ofthe death penalty. Several polls have been conducted on this issue;
although individuaI pollsters reported somewhat different rates of support, in each case the
individuaI pollsters' results were consistent before and after September II. For example, Gallup
found that S2% supported the death penalty and 43% supported Iife without parole in both May
2001 and May 2002. Compare Gallup Poli, May 10-14,2001, with Gallup Poli, May 6-9, 2002.
Both polls are available at LEXIS, CMPGN library, RPOLL file. Similarly, ABC polls in ApriI
2001 and May 2002 both reported that 46% of respondents favored the death penalty over life
without parole. Compare ABC News, Apr. 20-24, 2001, with ABC News, May l-S, 2002.

14sDANIEL F. WILHELM & NICHOLAS R. TURNER, VERA INST. OF JUSTICE, Is THE BUDGET
CRISIS CHANGING THE WAy WE LOOK AT SENTENCING AND INCARCERATION? I (2002), available
at http://www.vera.org/publication-pdf/I67_263.pdr.

146Fox Butterfield, Tight Budgets Force States To Reconsider Crime and Penalties, N.Y.
TIMES, Jan. 21,2002, at AI.



436 UTAH LAW REVIEW [2003: 413

Thirteen states modified their harsh sentencing laws in 200 l and 2002, and
others had similar proposals under consideration. 147 Many of the legislative
changes occurred in states led by Republicans,'48 and Republican governors in
other states closed prisons as a cost-cutting measure. 149 Some states that once led
the way on harsh sentencing laws are now seeking ways to cut their costs by
measures that include reducing incarceration. Louisiana, for example, which has
the highest per capita incarceration rate in the nation, enacted legislation
eliminating mandatory sentences for certain nonviolent crimes. 150 The legislature
also limited the application ofthe state's three strikes law. '51 It was estimated that
the state will save $60 million per year in prison operating funds. 152

California, which passed the toughest three strikes law in the nation,153
exemplifies the conflicting currents. Voters have demonstrated support for some
nonpunitive approaches, and the state faces the toughest fiscal pressures in the
nation, but also counter pressures from key interest groups that favor a continuing
emphasis on incarceration. In 2000, California voters approved Proposition 36,
an initiative diverting nonviolent drug-possession offenders from prison into
probation with court-mandated treatment. 154 It was estimated that the law would
save the state $200 to $250 million annually, as well as $450 to $500 million of
decreased prison construction funds. 155 California faced a state budget deficit of
$23.6 billion in 2002,156 and prison expenditures-which now account for one of
every fourteen dollars in the state generai fund l57-seem like a logical piace to cut
costs. But this move would not be popular with a key interest group: prison
guards and their union, who have been among Governor Gray Davis's biggest
campaign donors. 158 Despite estimates that budget deficit and rising costs would
require the state education cuts of$954 million, the governor continued with plans

147Id. Nineteen states and the District ofColumbia have made, or were proposing, sentencing
changes in 2002. The states in question are Alabama, California, Colorado, Connecticut, Delaware,
Georgia, lowa, Idaho, Indiana, Louisiana, Michigan, Mississippi, North Dakota, New Mexico, Ohio,
Oregon, Texas, Virginia, and Washington. Id. at fig.2.

148Judith Greene & Vincent Schiraldi, Cutting Prison Cosls Is Templing in Times 0/Fiscal
Crisis, SAN DIEGO UNION-TRIB., Feb. 27, 2002, at B9, available al 2002 WL 4588031.

149Id. (reporting closings in Ohio, Florida, Michigan, and Illinois).
150Id.
151Id.
152Id.
1531n a five-to-four decision involving a defendant who had shoplifted three golf c1ubs, the

United States Supreme Court held that the imposition of a Iife sentence under California's three
strikes law did not violate the cmel and unusual punishment c1ause of the Eighth Amendment.
Ewing v. California, 123 S. Ct. 1179 (2003). Under the California three strikes law, the defendant
was not eligible for parole until he had served at least twenty-five years.

154Vincent Schiraldi & Judith Greene, Law Enforcement; Ripe/or Cutting: Prison Budgels,
L.A. TIMES, Feb. IO, 2002, at M2, available al 2002 WL 2452724.

155RYAN S. KING & MARC MAUER, STATE SENTENCING AND CORRECTIONS POLICY IN AN ERA
OF FISCAL RE5TRAINT 6 (2002), available al http://www.sentencingproject.org/policy/pub9091.pdr.

156Editorial, Small Fixes, Big Payoffs, L.A. TIMES, May 22, 2002, at B 12, available al 2002
WL 2477414.

157Schiraldi & Greene, supra note 151.
158Small Fixes, Big Payoffs, supra note 153.
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to spend $335 million to build a new prison to hold the state's declining prison
population. 159 In May 2003, after additional budget cuts the governor vetoed a bill
estimated to cut costs by $70 million annually by enabling nonviolent prisoners
to obtain early release dates to participate in work or education programs. 160

VI. CONCLUSION

It is impossible to say at this juncture whether the barriers to change are
sufficient to shore up most punitive policies, or whether instead we are at a
turning point, when support for punitive policies wanes sufficiently to permit
restorative justice to become a major force. Given the conflicting factors noted
above-including continuing media emphasis on crime, political benefits for
politicians who appeal to the fear ofcrime, interest groups that benefit from high
rates of incarceration, low crime rates, and state budget shortfalls-it would be
difficult to predict the direction of public opinion even without the intrusion of
several criticaI events in 2001 and 2002. The terrorist attacks ofSeptember 2001
and fear offuture attacks are a major source ofpublic anxiety whose implications
for the issues discussed here are not yet clear. The public may see domestic acts
of terrorism as entirely different from "normal" crime, or they might instead
harden their attitudes toward all criminals. Further, the stock market collapse of
2002, accompanied by revelations ofwidespread corporate wrongdoing and rising
unemployment rates will certainly affect public opinion, though again, the
implications for penaI policy are unknown, beyond the obvious point that
penalties for white collar criminals are being increased. 161 Finally, there are some
indications that the violent crime rate may be starting to rise. 162 Just as falling
crime rates may provide a favorable context for progressive criminal justice
policies, rising crime rates may reignite calls for tougher measures.

159CTR. ON JUVENILE & CRIMINAL JusnCE, PRISON EXPANSION IN ATIME OF AUSTERITY: AN
ANALYSIS OF THE GOVERNOR'S PROPOSED NEW PRISON IN DELANO (2002), available al
http://www.cjcj.org/jpi/ca_brief.html.

I60Editorial, SAN FRANCISCO CHRONICLE, Mar. 23, 2003, at E4.
161 For example, the Sarbanes-Oxley Act of2002, Pub. L. No.1 07-204, §§ 802, 805, 116 Stat.

745, 800, 802 (2002), increases the penalties for obstructing justice and shredding documents.
1621n June 2002, the Federai Bureau ofInvestigation published preliminary data from 2001

indicating a 2% increase in the nation's Crime lndex (compiled by the FBl's Uniform Crime
Reporting (UCR) Program and indicating frequency ofmurder, forcible rape, robbery, aggravated
assault, burglary, larceny-theft, and motor vehicle theft) from the 2000 figures. See Press Release,
Federai Bureau of lnvestigation (lune 24, 2002), available al http://www.fbi.gov.




