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Downsizing Prisons

Should nonviolent inmates be incarcerated?

udget crises are forcing states to re-examine the cost
of maintaining their prison and jail systems, which
incarcerate more than 2 million people, the biggest
national prison population in the world. Politicians
are divided on whether states should downsize their prison popu-
lations by changing parole policies and liberalizing some criminal
laws, such as those governing drug offenses. Proponents of down-
sizing, including conservative Republicans such as potential GOP
presidential hopeful Newt Gingrich, argue that states have been
putting too many low-risk offenders in prison. They contend that
expanding alternatives to incarceration would reduce prison costs
and lower crime rates. But many prosecutors point to a sharp
drop in crime in recent years as evidence that prison works.
Lowering incarceration rates, they contend, would put society at
greater risk of rising criminal activity — and eventually, rising costs

to imprison a new wave of offenders.
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Overcrowded Chino State Prison in California uses a
gymnasium as a dormitory. Last year federal judges
ordered the state to reduce its prison population.
Now the U.S. Supreme Court is deciding whether
Judges can order inmates released from prisons
where crowding endangers prisoners and staff.
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* Can states afford to
maintain their current
prison populations?

* Are too many nonviolent
offenders sent to prison?

* Can diversion programs
substitute for imprisonment?
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A steady 30-year increase
began in 1962.

Law and Order
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targeted urban blacks.
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Tougher sentencing laws
focused on drugs.
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Opposition to mandatory
sentences increased as
prisons swelled.
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Releasing Inmates

The Supreme Court will
decide if judges can re-
lease inmates from crowd-
ed prisons.

Legislative Wrangle
Overhaul of Indiana’s
sentencing system has
been hotly debated.

Congressional Support
Sentencing-policy reform is
gaining favor, few results.

OUTLOOK

Shifting Landscape
Imprisonment policies
could ease more.
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Downsizing Prisons

BY PETER KATEL

THE ISSUES
P ublic defender Larry A.

Landis has spent his

career pleading with
politicians to reconsider laws
that send thousands of low-
level offenders to prison.

“T understand if you lock
up a rapist, you prevent
rapes,” says Landis, who has
directed the Indiana Public
Defender Council for 33 years.
But locking up low-level drug
dealers is different, he says,
because the market for drugs
is endless. “Somebody still
wants to buy, so youre not
preventing anything. Why
waste resources on incarcer-
ating them? Use those re-
sources to invest in addition-
al monitoring, supervision or
treatment or law enforcement.”

Landis’ argument didn’t
catch on with Indiana offi-
cials. But the recession has
made the case where his per-
suasive powers failed. In In-
diana and nearly two dozen
other states, serious budget shortfalls
have accelerated a long-simmering de-
bate over whether courts and juries are
putting too many people behind bars
and whether releasing some nonviolent
criminals would endanger public safety.
Indeed, some states already have begun
downsizing prisons.

The catalyst is an estimated $175 bil-
lion gap between revenue and spending
over the next two years for the 50 states
and an annual tab of about $50 billion
in prison expenses. ! Those expenses
grow;, in part, out of tough-on-crime mea-
sures enacted in Indiana and other states
over the past three decades. The United
States incarcerates more people than any
other country — about 1.3 million in state
prisons, 767,620 in city and county jails,
and 205,000 in federal custody. And with
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A crowded dormitory at Indiana’s Plainfield
Correctional Facility reflects the 41 percent rise in the
state’s prison population in the past decade — and
corresponding drain on the state’s budget. Like Indiana,
other states around the nation are considering
reducing prison populations to cut costs.

about 40 percent of inmates released from
state prisons returning behind bars with-
in three years, critics — including some
high-profile conservatives — say the in-
vestment is not paying off. 2

“This is an unsustainable trend,” Rep.
Frank R. Wolf, R-Va., said at a Feb. 11
press conference, citing “the financial
and social cost and impact it has on
our nation.” As chairman of the House
Appropriations Committee’s Subcom-
mittee on Commerce, Justice, Science
and Related Agencies, Wolf is push-
ing states to revise their sentencing,
prison and parole policies.

In Indiana, where lawmakers face
a revenue gap of $1.3 billion, Repub-
lican Gov. Mitch Daniels — a poten-
tial presidential candidate — is back-
ing legislation that would effectively

divert many nonviolent of-
fenders, including those con-
victed of low-level drug of-
fenses, from prison. 3

“We are imprisoning, in
our most expensive spaces,
more people for relatively
minor, nonviolent offenses,
like low-level property and
drug violations, than most
other states,” Daniels wrote
last month in the conserva-
tive National Review maga-
zine. “Some of our guests are
not with the state corrections
system long enough for any
rehabilitation, substance-abuse
counseling or job training to
take place.” 4

Skeptics sometimes agree
that certain sentencing laws
should be revised, but they
warn that big changes carry
a price tag. “Drastic reduc-
tions would be penny-wise
and pound-foolish,” says Kent
Scheidegger, legal director of
the Criminal Justice Legal
Foundation, a Sacramento-
based organization that in-
tervenes in criminal and civil
lawsuits on the side of crime victims
and prosecutors. “You're going to im-
pose great costs on people when you
increase the number of crimes com-
mitted, which would be a conse-
quence of wholesale releases.” (See “At
Issue,” p. 233.)

Advocates of prison downsizing
emphasize that their proposals center
on diverting nonviolent offenders from
prison into alternatives such as drug
courts, which allow offenders to re-
main free and work and live under
tight supervision while getting treat-
ment. Advocates also argue that some
inmates, especially drug users, could
be released into supervised programs
without endangering public safety.

States that face mass releases, ad-
vocates say, are those that continue to

AP Photo/Michael Conroy
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Prison Populations Decline in 26 States

Inmate counts declined in slightly more than half the states in 2009.
Rbhode Island had the sharpest decline, more than 9 percent. Indiana
had the biggest increases, more than 5 percent.

Percent Change in State Prison Populations, 2009

Nev.

Source: “Prison Count 2010:
State Population Declines for
the First Time in 38 Years,”
Pew Center on the Slates,
April 2010

Increase 3.1%+ [ ]
Increase 0.1%-3.0% [ |
Decrease 3.1%+ Il

Decrease [
0.1%-3.0%

@ Reflects custody population.
@ Includes out-of-state inmates held in Idaho.
(3) Includes juveniles.

@ Excludes out-of-state, federal, U.S. Marshal
inmates.

(5) Excludes out-of-state, federal inmates.
@ Excludes inmates in early-release programs.

fill prisons beyond capacity. The U.S.
Supreme Court is now considering
whether to uphold an order in Cali-
fornia that could free tens of thou-
sands of inmates. (See “Current Situ-
ation,” p. 230) “If you talk to any
corrections directors across the coun-
try, the thing that terrifies them the
most is having their state turning into
California,” says Michael Thompson,
director of the Council of State Gov-
ernments (CSG) Justice Center, a public-
safety policy group that actively sup-
ports downsizing.

CSG has teamed up with the Pew
Charitable Trusts’ Public Safety Perfor-
mance Project to spur the downsizing
trend by researching sentencing, pa-
role and probation laws and rules at
the invitation of policymakers in near-
ly two dozen states. >
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Both groups are working closely
with Wolf, who exemplifies a shift in
thinking about criminal-justice policy
on the political right. Another sign of
a new conservative approach is Right
on Crime, a campaign led by former
House Speaker Newt Gingrich, R-Ga.,
(another possible presidential candidate),
who also advocates alternatives to in-
carceration for nonviolent offenders.
(See sidebar, p. 228.)

Though the state fiscal crisis has
created a wider audience for the
conservative critique of incarceration-
oriented policies, the shift in thinking
actually began some years ago, when
states began revising drug laws to di-
vert low-level offenders from prison.
Rising costs were already a factor, but
so was a decline in crime rates under
way since 1994. The violent-crime rate

plummeted 39 percent in 2000-2009,
from 27.9 to 17.1 per 1,000 people.
Property crime dropped 28.5 percent
during the same period, from 178.1 to
127.4 per 1,000 households. ©

Incarceration advocates argue that
crime fell because more offenders were
locked up.

In Arizona, Bill Montgomery, the pros-
ecutor for Maricopa County (Phoenix),
said during a February debate at Arizona
State University, “If we incarcerate the
right people, crime will fall.” 7

But in Texas, which like Arizona is
famous for its law-and-order tradition,
legislators made prison-downsizing
moves in 2007, even before the budget
crisis hit. They expanded drug-treatment
programs and other alternatives to
prison while ensuring better supervision
of parolees in order to reduce the num-
ber of recidivists — people returning to
prison because they re-offended. As a
result, the prison population dropped
by 1,125 between 2008 and 2010 in-
stead of expanding by more than 5,000
as previously projected. Other states, in-
cluding Kansas and New Hampshire,
took similar steps. ®

In financially strapped Indiana,
Gov. Daniels, along with state House
and Senate leaders, the state attorney
general and the chief justice of the
state Supreme Court, asked CSG and
Pew to study crime and prison data
to pinpoint ways to reduce recidivism
and cut costs. ?

The two organizations found that
Indiana’s prison population had sky-
rocketed 41 percent since 2000, to 28,000
— roughly triple the 13 percent in-
creases in Wisconsin and Ohio. In 2009,
55 percent of incoming prisoners had
been convicted of drug or property
crimes. “If existing policies remain un-
changed, Indiana’s prison population
will continue to grow rapidly,” Pew and
CSG reported in December. 1°

Indiana’s tough drug and theft laws
are a major reason for the state’s sharp
rise in inmates. Indiana mandates
prison sentences of six to 20 years



for people convicted of selling less
than 3 grams (0.1 ounce) of cocaine,
and 20 to 50 years for those selling
more than 3 grams. Most states at-
tempt to distinguish between small-
time drug sellers and high-level traf-
fickers, the CSG and Pew said.
Likewise, most states classify thefts of
small value as misdemeanors, but in
Indiana all thefts are felonies. !

The legislation that Daniels is back-
ing would redefine drug and proper-
ty crimes according to amounts of
drugs and value of goods. But the bill
is under attack from prosecutors, who
have pushed through an amendment
that would effectively cancel any sav-
ings on prison expenses realized from
changing the crime laws.

Still, public defender Landis is
heartened at the budget-driven change
in the political climate. Politicians under-
stand, he says, that they can continue
prison spending at the present rate
only by sacrificing spending on edu-
cation and health programs. “Daniels
does get it,” Landis says. “He’s a fiscal
conservative — he can count.”

Can states afford to maintain
their current prison populations?

By all accounts, the fiscal crisis grip-
ping state governments is the single
biggest reason some states are plan-
ning or actively considering reducing
their prison populations.

The vast expansion in prison-system
spending made prisons an inevitable
target for savings. From 1985 to 2010,
spending on prisons grew 674 percent,
to $52.95 billion, according to the Vera
Institute of Justice, a research and ad-
vocacy organization in New York. !2

And states are now spending about
$50 billion a year on prisons — $1 in
every $14 of “discretionary” spending,
according to the Pew Center on the States.
Yet critics question what state taxpayers
are getting for their money. Nationwide,
they point out, about 40 percent of peo-
ple released from prison return within
three years. 13

WWW. cqresearcher. com

Most Americans Favor Less Prison Time
for Low-Risk, Nonviolent Offenders

To cut prison expenses and trim government deficits, three-fourths of
Americans favor reducing prison terms for low-risk, nonviolent
offenders already serving time. Most also favors sending fewer such
offenders to prison in the first place, especially if they committed
minor crimes and haven't been in trouble in the past.

Should prison time for low-
risk, nonviolent offenders
be reduced to belp
close the budget deficit?

Favor

Strongly £1%
(v}

favor
34% .
response Y & L AR B XL

Strongly
oppose

Oppose

Should fewer low-risk,
nonviolent offenders be
sent to prison to belp
close the budget deficit?

Strongly
oppose

Strongly
favor

28%

Oppose
21%

No response

3%

Should offenders be imprisoned for . . .

Daytime burglary when

Possession of llegal drugs |meG—
with intent to sell?

no one is home?

Possession of (EEG—
methamphetamines?

Sale of i||ega| drugs? ;

Stealing a car?

Always for
first-time
offender

Possession of cocaine? ;‘

Shoplifting or theft of goods
worth less than $1,000?
Possession of less than

two ounces of marijuana? .

E Always for
probation/
parole offender

0% 10 20

30 40 50 60 70 80

Source: “National Research of Public Attitudes on Crime and Punishment,” Public
Opinion Strategies, September 2010; Bill McInturff, et al., “Key findings from a
national survey of 1,200 registered voters conducted March 7-14, 2010,” Pew

Center on the States, March 2010

To be sure, many states have been
de-emphasizing prison as the only ap-
proach to dealing with crime. Drug
courts began winning wide acceptance
in the 1990s as an alternative to im-

prisonment for low-level drug offend-
ers. Nonetheless, sentencing laws and
probation-parole policies remained root-
ed in the hard-line policies of the 1980s,
so prison populations kept growing.
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Indeed, it wasn’t until January 2010
that the overall prison population
registered a decline — the first in 38
years. Even so, the number of pris-
oners kept growing in 24 states. 14
(See map, p. 220.)

Advocates of prison alternatives
argue that the expenditure data
Scheidegger cites don’t tell the
whole story, however. For one thing,
they point out, when federal funds

and more prisons will bring less and
less reduction in crime.”

The bottom line, Gelb says, is that
prison systems can’t take increased fund-
ing for granted. “The burden of proof
has shifted to where policymakers

Advocates of decreasing
imprisonment credit the re-
cent recession with making
state officials more recep-
tive to their message. “I've
worked on reform for 14
years,” says Pat Nolan, vice
president of the Prison Fel-
lowship, a Christian ministry
that helps prepare prisoners
for release. “T always said it
shouldn’t be money that
drives reform. However, 1
find that because budgets
are tight, it has opened peo-
ples’ minds.”

A former California leg-
islator who served 29 months
in federal prison for cor-
ruption, Nolan says the
budget emergencies that
most legislatures are facing
have forced lawmakers to
“really look at what the bang
for the buck is for taxpay-
ers.” That process, he says,
raises the question, “Is there
a way to hold lower-level
offenders accountable and
turn their lives around” —
without sending them to
prison?

Scheidegger of the Crimi-
nal Justice Legal Founda-
tion is skeptical that prison spending
is a problem in need of urgent at-
tention. “Corrections is actually a small
sliver of state budgets,” he says, cit-
ing data that show prison systems
account for 3.4 percent of total state
expenditures. 1

“Corrections is not driving the bud-
get crises of the states,” Scheidegger
says. “You could reduce corrections
spending to zero and states would still
be in the hole.”
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Indiana Gov. Mi

Areasas,

$1.3 billion revenue shortfall.

are excluded from the expenditure
totals, prison systems account for an
average of 7.2 percent of state gen-
eral funds. 1

“Prison spending has skyrocketed
over the past quarter-century,” says Adam
Gelb, director of Pew’s Public Safety
Performance Project. “While there’s no
question that increased incarceration has
contributed to the drop in crime, the
research shows we have passed the
point of diminishing returns, where more

itch Daniels is among Republican
officials who support cutting expenses by diverting
many nonviolent offenders, including those
convicted of smalltime drug crimes, from prison
into alternative programs. Indiana faces a

and taxpayers are demanding
the best possible results from
public dollars,” he says.

But James Pasco, executive
director of the Fraternal Order
of Police — the country’s main
union for law-enforcement offi-
cers — argues that focusing on
prison costs misses the most im-
portant issue. “The question is
whether we can afford to let
prisoners out,” he says. “Unless
there’s been some horrible mis-
carriage of justice, they're all in
prison because they did some-
thing wrong. It’s certainly not a
one-size-fits-all solution, but the
vast majority of people who go
to prison should go to prison.”

Pasco, a former Bureau of
Alcohol, Tobacco, Firearms and
Explosives agent, acknowledges
that prison-system growth isn’t
a positive development. “But
what goes wrong goes wrong
well before inmates become
clients of the state,” he says. “The
failures occur well before the
judicial system and penal sys-
tem get involved. People become
inclined by economics, up-
bringing and environment to
become criminals long before
police arrest them. Don’t blame
law enforcement and the penal system
for problems that were created in the
seminal years of a child’s life.”

www.in.gov/gov/photo.htm

Are too many nonviolent offenders
sent to prison?

Much of the argument over incar-
cerating nonviolent offenders centers
on drug offenses, which often don’t
involve direct physical harm to an-
other person. Neither, generally, do
theft, burglary and “white collar” crimes.



Amid the states’ budget crises, the
debate has taken on new urgency.
In New Hampshire, a 2010 “justice
reinvestment” law limits sentences for
nonviolent crimes to no more than
20 percent above the minimum re-
quirement. 7

And even before the budget crisis,
the Kansas legislature passed a law
in 2007 designed to cut recidivism,
with provisions that reduce prison
sentences for good behavior and ex-
pand parole and probation programs.
As a result, the prison population re-
mained virtually flat instead of in-
creasing by a projected 700 inmates.
(Budget cuts to programs designed
to help ex-prisoners reintegrate into
society have pushed recidivism back
up, writes Joan Petersilia, co-director
of the Stanford University Criminal Jus-
tice Center.) 18

But not everyone agrees that vio-
lence should be the sole criterion to
determine whether an offender is sent
to prison or gets probation.

Moreover, the proliferation of drug
courts — 2,038 as of July 2009, the
most recent figure available — and
similar programs for the mentally ill
(about 175 courts nationwide) and vet-
erans (about 50) has expanded the
options to jail or prison.

These alternative programs have tend-
ed to make state prison inmates pre-
cisely the sorts of dangerous offenders
for whom prison was designed, some
prosecution-oriented advocates argue.

Scheidegger of the Criminal Justice
Legal Foundation argues that statistics
on the offenses for which state in-
mates were imprisoned may be mis-
leading. An offender may have phys-
ically harmed someone in committing
a drug crime, for instance, but be sen-
tenced on the drug offense alone after
a deal with prosecutors, he says.

“Ninety percent of prisoners go in
under plea bargains,” says Scheidegger.
“Those who did not have a violent of-
fense as the offense of commitment are
not necessarily nonviolent. Dropping the

www.cqresearcher.com

Views Vary on Incarceration

An overwhelming majority of Americans support reduced prison time
Jor inmates who, for example, are ill or have been evaluated as low
risks to society. Using prison expenditures to reduce government deficits
also has strong backing. Nearly a third believe the primary reason to
send offenders to prison is to protect society, while 20 percent regard

punishment as the main reason.

Why offenders
should go to prison

Rehabilitate
25%
Protect
society

31%

Punish
20%

& 8% _
Provide
justice to
Other Deter victims
others

Source: “National Research of Public Attitudes on Crime and Punishment,”
Public Opinion Strategies, September 2010; Bill McInturff, et al., “Key findings from
a national survey of 1,200 registered voters conducted March 7-14, 2010,” Pew

Center on the States, March 2010

Why prison terms
should be reduced

s40, 87% 87% 20% 99%

0
To close For For To

Keep For For
budget aged/ good rein- violent those comp-

deficits ill behav- vest offen- evalu- letion
in- ior in ders ated of

mates alter- locked as low rehab
natives up risk  pro-

grams

strongest charge is usually part of a
plea bargain” And nonviolent offend-
ers may be incarcerated because they
have a record of violence, he says.
But Indiana public defender Landis
says that in his experience, plea bar-
gains haven't followed the pattern Schei-
degger laid out. “We don’t break down
too many crimes that are violent to a
nonviolent offense,” says Landis. A plea
bargain might, for instance, lower a
charge of rape with serious bodily in-
jury to rape plain and simple, he says.
But rape by definition is a violent act.
“You would never,” he says, “call that
pleading out to a nonviolent crime.”
An offender’s record of past of-
fenses inevitably influences the sen-
tencing process, Landis acknowledges.
But “you ought to do the time for the

crime,” he says, referring to a defen-
dant’s current case, “not for the crime
you already did the time for.”

While the philosophical argument
about who belongs behind bars is com-
plex, an even more complicated ques-
tion is whether defendants whose crimes
indisputably didn’t involve violence
should be sent to prison.

In Missouri, Supreme Court Chief
Justice William Ray Price Jr. has de-
clared that his state imprisons too many
nonviolent offenders. But Stanley Cox,
Missouri House Judiciary Committee
chairman, disagrees. “There is a class
of lawbreakers who by their own in-
tention and design have become such
a threat — not a violent threat, but a
threat — to society that it is better to
incarcerate them,” says Cox.
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Prison Downsizing Gets Bipartisan Support

Two-thirds of Democrats and half of Republicans strongly favor
reducing prison time for low-risk, nonviolent offenders so states can
use the savings to keep violent criminals bebind bars and make
probation and parole systems work better.

Should prison time be reduced . . .

(% strongly in favor)
80% —
70
60
50
40
30
20
10
0

47%

olitical Affiliation

Democrats [
Republicans [
Independents [ |

For low-risk, nonviolent offenders
in order to use state funding to

keep violent offenders

in prison for their full sentence?

For low-risk, nonviolent offenders
in order to reinvest some of the savings
to create a strong probation and
parole system that holds offenders
accountable for their crimes?

Source: Bill McInturff, et al., “Key findings from a national survey of 1,200 registered
voters conducted March 7-14, 2010,” Pew Center on the States, March 2010

Cox, a Sedalia Republican and for-
mer state prosecutor, adds, “It is false
to believe that prisons, certainly in this
state, are filled with people who end
up there because they committed one
nonviolent offense. That is absolutely
not true. The people who fill our pris-
ons, including these nonviolent offend-
ers, are people who just never took the
breaks they were offered. They offend-
ed, were placed on probation, and re-
offended multiple times.”

But Philadelphia District Attorney R.
Seth Williams told the Commerce, Justice,
Science and Related Agencies Subcom-
mittee on Feb. 11 that “people who com-
mit the most crimes over and over are
people who commit low-level property
crimes. We don’t need to send so many
people who are nonviolent — through
mandatory sentences — to prison.”

Williams also argued that high lev-
els of recidivism by nonviolent of-
fenders show evidence of system fail-
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ure as much as individual shortcom-
ings. “Where did society fail that per-
son?” he asked. “What can we do to
teach that person to be a barber or a
cobbler or an auto mechanic or some
real job?” Once they're trained, he said,
“We won't see them again.”

Can diversion programs substi-
tute for imprisonment?

The idea that prison can do more
harm than good to some offenders
isn’t new. The first innovative alterna-
tive to imprisonment for one catego-
ry of low-level offenders was launched
in 1989, even as get-tough laws were
filling prisons nationwide: Miami-Dade
County’s drug court. 20

The popularity of the idea among
prosecutors and judges as well as de-
fense lawyers seemed to show a grow-
ing consensus that imprisonment wasn’t
suitable — or cost-effective — for low-
level drug crimes.

“We know that drug courts are cen-
tral to reducing drug abuse and to
keeping communities safe,” Assistant
Attorney General Laurie O. Robinson
of the U.S. Justice Department’s Office
of Justice Programs said last year in
announcing more than $75 million in
grants to drug courts. “Our National
Institute of Justice recently released
preliminary findings from its five-year,
multisite evaluation of adult drug courts.
The early analysis shows that after six
months, and again after 18 months,
drug-court participants reported less
drug-related and criminal activity.” 2!

Nevertheless, even as drug courts
spread nationwide, state prison and
jail populations continued — until 2009
— to grow.

Now, pretrial diversion programs
that follow the drug-court template are
attracting new attention. The focus in
some states is on whether eligibility
standards should be expanded.

In Arizona, for example, only peo-
ple charged with crimes not classified
as “dangerous” — that is, those not
charged with felonies — are eligible.
“Our suggestion is simply to open up
availability of those programs — for
example, to get rid of the bar that
anyone who has a previous felony
conviction can’t be a part of that pro-
gram,” Arizona State University law
professor Carissa Byrne Hessick said
during a February debate on sen-
tencing-law recommendations made
by students under her direction. The
group calculated that expanding eli-
gibility would reduce recidivism by
20 percent.

Under present law, Hessick said, “if
20 years ago you were convicted of a
Class 6 felony” — the lowest-ranking
felony crime in Arizona — “and you
live a completely law-abiding life, and
you have a subsequent minor felony
conviction, a nonviolent property of-
fense, you are not eligible for pretrial
diversion,” she said. “That seems com-
pletely crazy. Lots of other jurisdictions
are much more sensitive and nuanced



looking at the types of felonies people
have committed and . . . the amount
of time that's passed.” 23

But Montgomery, the Maricopa
County prosecutor, responded that
Arizona’s prison inmates weren'’t suit-
able for diversion. “Even in the rec-
ommendations set forth” in the law
school group’s report, he said, “if you've
been convicted of a violent offense,
you probably aren’t a candidate for
diversion. If you committed repeat
felonies, you probably aren’t a candi-
date for diversion. I agree.”

Montgomery cited data showing
that only 5.8 percent of Arizona state
prisoners could be classified as non-
violent first offenders. “Sixty-two per-
cent of those are drug traffickers,” he
said. “What kind of treatment are you
going to give a drug trafficker? The
kind of treatment they're getting right
now. You bring drugs into Arizona,
which is the main thoroughfare for
drugs into the United States, you're
going to go to prison.”

Gelb, of Pew’s public-safety project,
argues that technological advances and
better data on supervision programs
make alternatives to prison — as well
as parole — more effective and safer
for the public. “Programs can include
day-reporting centers, where you have
to be somewhere under correctional
supervision or the authorities know
where you are and what you've been
up to,” he says. And rapid-result tests
immediately show whether a program
participant has taken drugs.

Diversion also enables offenders to
make victim-restitution payments and
meet their family responsibilities. “If
you want victims to be restored, and
to ensure that child-support payments
are made, people should be out in
the community working, rather than
incapacitated,” Gelb says.

Scheidegger argues, though, that
diversion programs have been over-
sold. “Sometimes, when used with
great caution,” they can serve their
purpose, he says. “Often not. When
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people talk about treatment instead
of incarceration, they often fail to
understand that the hammer of in-
carceration may be necessary to keep
the person in treatment.”

Drug courts have been effective,
Scheidegger acknowledges, but not as
effective as some claim. (A report by
the Sentencing Project, an advocacy
and research organization that favors
alternatives to incarceration, cautioned
that data on drug-court results are
mixed.) 2 “There are a lot of loose
claims about effectiveness,” Scheideg-
ger says. “We need to be careful and
have rigorous evaluation of whether
programs work or not.” =

BACKGROUND

Rising Crime

I n the postwar 1950s, the nation’s
crime rate stayed basically flat, and
the biggest worries for police and
prosecutors centered not on drug traf-
ficking or adult violence but on juve-
nile crime. 2> But that began to change
in the 1960s.

From 1960 onward, violent-crime
began a virtually unbroken 30-year climb,
according to the FBI's Uniform Crime
Reports (UCR). In 1962, the violent-
crime rate stood at 162.3 per 100,000
people. By 1992, it had risen more than
fourfold to 757.7 per 100,000. 20

That three-decade trend included
a dramatic phase in which the rate
doubled from 200.2 per 100,000 to
401 per 100,00 over only seven years,
1965-1972. %

“In 19063, the first wave of the post-
war Baby Boom generation reached
the age of seventeen, which meant
that the oldest Boomers were enter-
ing their prime crime-committing years,”
wrote Mark A. R. Kleiman, an influ-
ential professor of public policy at the

UCLA School of Public Affairs. “Age-
specific crime rates soared, perhaps
because the sheer size of the Boomer
generation made it less responsive to
its elders. . . . Rising crime rates, like
the unholy trinity of sex, drugs, and
rock-"n"-roll, partly reflected the greater
rebelliousness enabled by the Boomers’
greater numbers” 28

But other experts have argued that
growing disrespect for government
authority, a breakdown in parental con-
trol and growing drug use don’t de-
finitively explain the crime surge. %

Long-term studies — what social sci-
entists call “longitudinal” research —
face a basic obstacle when it comes to
crime, wrote sociologist and crime ex-
pert Gary LaFree, then a University of
New Mexico professor, now director of
the Homeland Security Department’s
National Consortium for the Study of
Terrorism and Responses to Terrorism
at the University of Maryland.

“It is seldom possible to gather more
than 50 years’ worth of annual data,”
he wrote. “UCR [Uniform Crime Re-
ports] data extend back to 1930 but
are less complete before 1960 and are
extremely incomplete before World
War II. . . . How would our conclu-
sions about crime trends differ if we
had a usable crime series that extended
back 100 years?” 30

Since the late 1970s, some crime
experts, led by Mark Fishman, a
Brooklyn College sociology professor,
have argued that growing media at-
tention to crime effectively encouraged
police to act more aggressively — con-
sequently generating higher arrest num-
bers, which in turn fed the percep-
tion of rising crime. “Expressions of
popular outrage about crime are more
closely related to shifts in the quantity
and tone of crime-related media and
political discourse about crime than to
the volume of crime in society,” soci-
ology professors Katherine Beckett of
the University of Washington and
Theodore Sasson of Middlebury Col-
lege wrote in 2004. 3!
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Law and Order
owever accurate that analysis may

H be, there’s no question that media
and politicians by the late 1960s were
focusing on crime as never before. In
1966, U.SS. News & World Report, then a
politically conservative weekly, published
a chart of crime in cities: “Five Serious
Crimes Every Minute Now . . . A mur-
der every hour . . . a rape every 23 min-
utes . . . a burglary every 27 seconds

wielding police, resisted violently
by some protesters. 3

Meanwhile, intensifying mutual
hostility between police and residents
of black inner-city neighborhoods
across the country exploded in dozens
of major clashes throughout the late
1960s. The first nine months of 1967
saw 164 disturbances, eight of them
major. A Senate subcommittee that stud-
ied 75 outbreaks in 1967 counted 83
deaths, more than 80 percent of them
in Newark, NJ., and Detroit. And in

... acar stolen every
minute.” An FBI of-
ficial drove home
what seemed to have
been the feature’s
main point: “Too
much foolish senti-
mentalism on the
part of judges, pro-
bation officers, and
others is bringing
injurious results.”

The term that
summed up that
view was “law and
order” In the con-
text of the times, it
was often viewed
as directed square-
ly at urban blacks
and an increasingly
rebellious genera-
tion of college
youth.

By the late *60s,
massive antiwar
demonstrations in-
cluded confronta-
tion-minded pro-
testers. Police were
growing more confrontational them-
selves. An infamous clash took
place at the Democratic presiden-
tial convention in Chicago in 1968,
when demonstrators who flooded
into the city were greeted by ag-
gressive police. Five days of angry
demonstrations followed, with tear-
gas attacks and charges by baton-
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A chilling sign on the wall in a crowded dormitory at California’s
Chino State Prison bluntly warns inmates about the response they face
if a riot occurs. Built for 85,000 inmates, California prisons
held 147,000 inmates late last year. Earlier in 2010 the
population peaked at about 170,000.

1966, the subcommittee counted 21
clashes. 3

Conservative politicians expressed
outrage. “Who is responsible for the
breakdown of law and order in this
country?” former Vice President Richard
M. Nixon asked in a 1966 guest ed-
itorial in U.S. News, as he was gear-
ing up for his 1968 presidential cam-

paign. Answering his own question,
he pointed to then-U.S. Sen. Robert
F. Kennedy, D-N.Y., for having said
“there is no point in telling Negroes
to obey the law.” But Kennedy had
made the remark in the context of
arguing that the law “has almost al-
ways been used against” inner-city
residents. Nixon also cited academics
who encouraged civil disobedience to
oppose segregation. 3

By 1968, when Nixon was actively
campaigning, he made a major issue
of crime in general. If
the rate of major crimes
maintained its current
course, he wrote, the
numbers of rapes, rob-
beries and other crimes
would double by the
end of 1972. %

Nixon’s insistence
that crime grew out of
a breakdown of social
order helped him win
the White House. On
the other burning
issue of the day — the
Vietnam War — voters
didn’t see much differ-
ence between him and
his Democratic oppo-
nent, Vice President
Hubert Humphrey, his-
torian Michael W.
Flamm of Ohio Wes-
leyan University wrote.
“By contrast,” he
added, “they saw a sig-
nificant difference be-
tween the candidates
on law and order —
and by a decisive
margin favored the conservative
position.” 37
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Filling the Prisons

N

evertheless, crime continued to
rise after Nixon’s election. 3
Continued on p. 229



1 96OS Rising crime

rates become a political issue

1962

Violent-crime rate stands at 162
per 100,000 people, a rate that
will rise steadily for the next three
decades.

1963

First post-World War II baby
boomers (those born in 1946)
reach age 17, beginning phase of
life when risk of criminal activity
is highest.

1968

Conservative politicians call major
disturbances in black inner-city
neighborhoods and antiwar protests
around the country a breakdown of
law and order. . . . Richard M.
Nixon makes crime a major issue
during presidential campaign.

1980s-1990s

Responding partly to crack-
cocaine epidemic, politicians
toughen sentencing laws.

1980
Parole violations account for 17 per-
cent of prison admissions.

1986

Congress mandates far heavier sen-
tences for crack-cocaine offenses than
crimes involving powder cocaine.

1989

As crack boom fuels crime in cities,
Los Angeles Times names Washington
nation’s “murder capital.”

1990

Rate of imprisonment for drug of-
fenses rises five-fold to 10 per 100
arrests, up from two in 1980.
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Chronology

U4

1992
Violent crime rate stands at 758
per 100,000 people.

1996
Drug arrests increase to 700 per
100,000 adults, up from 300 in 1980.

1997

More than one-fifth of prisoners
about to be released have served
five years or longer, compared
with 13 percent in 1991.

2 OOOS Prison popula-

tions continue to rise as crime
rates fall, provoking new debate
over sentencing and parole poli-
cies.

2000

Parole violations account for 35 per-
cent of incoming prisoners. . . .
President Bill Clinton pardons or
commutes sentences of 21 individu-
als serving mandatory minimum
sentences for drug convictions.

2001

Imprisonment rate for drug offens-
es rises more than 930 percent
since 1980; but in same period in-
carceration rate for robbery increas-
es 66 percent, murder 201 percent
and sexual assault 361 percent.

2003

U.S. Supreme Court Justice Anthony
M. Kennedy criticizes mandatory-
minimum sentences. . . . State and
federal prison population stands at
1.4 million, up from 200,000 three
decades eatlier.

2006

Over past two years, 22 states have
changed sentencing laws and poli-
cies, in many cases to send low-level
drug offenders to treatment programs
or other prison alternatives.

2007

Texas, known for tough crime and
sentencing laws, expands prison
alternatives in effort to lower in-
mate population. . . . U.S.
Supreme Court effectively frees
federal judges from adhering to
sentencing guidelines, a decision
affecting many drug cases.

2010

Panel of federal judges orders Cali-
fornia to release an estimated
34,000 prisoners (by prohibiting
prison system from holding a popu-
lation exceeding 137.5 percent of
prisons’ design capacity) on
grounds that severe overcrowding
poses health risk. . . . U.S. Supreme
Court holds hearing on California’s
appeal of order. . . . California
prison population is 147,000 though
built for capacity of 85,000. . . .
Gov. Armold Schwarzenegger pro-
poses using prison funds for higher-
education system.

2011

January — Indiana Republican legis-
lator proposes plan to overhaul
state’s criminal-sentencing system and
reduce prison population . . . plan
endorsed by Republican Gov. Mitch
Daniels but opposed in part by state
prosecutors who criticized sentencing-
law provisions in it. . . . Prominent
Republican Newt Gingrich and
prisoner-rehabilitation activist Pat
Nolan announce “Right on Crime,”
campaign by political conservatives
to expand alternatives to prison.
February — Gov. Rick Scott, R-Fla.,
proposes firing prison employees in
effort to balance state budget. . . .
Rep. Frank Wolf, R-Va., vows to
press state governors to consider
overhauling prison and sentencing
policies.

April-June — Supreme Court deci-
sion expected in California case
on whether federal judges can
order inmates released from over-
crowded prisons.
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Conservatives Seek to Put Fewer in Prison

“

hen conservative Republicans start arguing that the
N R / United States locks up too many offenders, it seems
fair to conclude that the national debate over crime

and punishment has entered a new phase.

Newt Gingrich, a former House speaker who helped master-
mind the 1994 Republican takeover of Congress and now seems
poised for a presidential run, is working with other conservatives
to promote a new campaign called
Right on Crime. !

The Web-based effort puts a con-
servative spin on arguments that have
been circulating for years among lib-
eral critics of the criminal-justice sys-
tem’s emphasis on imprisonment.
“There is an urgent need to address
the astronomical growth in the prison
population, with its huge costs in
dollars and lost human potential,”
Gingrich said in a Washington Post
op-ed column he wrote with Pat
Nolan, vice president of the Prison
Fellowship, a Christian ministry that
aids prisoners.

“We spent $68 billion in 2010 on
corrections — 300 percent more than
25 years ago. The prison population
is growing 13 times faster than the
general population. These facts should
trouble every American.” ?

The Right on Crime campaign op-

rivately, many Republicans bhave felt for years that we’ve gone overboard.”

of well-known Republicans with no history of sympathy for
people put behind bars.

They include former Attorney General Edwin Meese III, who
served in the Reagan administration; William J. Bennett, who served
as drug czar under President George H. W. Bush; Asa Hutchin-
son, U.S. Drug Enforcement Administration chief under President
George W. Bush; Richard Viguerie, a veteran conservative Re-
publican campaign strategist; David Keene,
former longtime chairman of the American
Conservative Union, and others. *

The campaign doesn'’t speak for every-
one on the conservative and law-enforce-
ment side of arguments over crime poli-
cy. At a February debate at Arizona State
University law school, Bill Montgomery,
prosecutor in the Phoenix region’s Mari-
copa County, rejected the thesis present-
ed in the Gingrich-Nolan column. “When
we talk about reform, let’s talk about areas
where we need to increase sentences,”
Montgomery said. ’

But the Prison Fellowship’s Nolan, who
has been lobbying his fellow conserva-
tives on crime policy for years, says the
Right on Crime campaign does reflect a
growing sentiment on that side of the
political divide. “Privately, many Repub-
licans have felt for years that we’ve gone
overboard” on criminal sentencing, he
says. “But they felt like lonely sentinels.

Getty Images/Ethan Miller

erates as a unit of the Center for Ef-
fective Justice of the Texas Public Pol-

Former House Speaker Newt Gingrich
launched the Right on Crime campaign
to seek alternatives to imprisonment.

Right on Crime lets them see they’re not
alone and also gives cover to Democrats,

icy Foundation, a conservative think
tank and advocacy organization in
Austin. Marc Levin, the center’s direc-
tor, lobbies for measures that provide alternatives to prison in
Texas and elsewhere. Among his clients: the American Legislative
Exchange Council, a network of conservative state lawmakers.

“States do need to look at sentencing reform and look at
strengthening parole/probation systems,” Levin says. “It's not
necessarily bad for people to be in prison if theyre murderers
or rapists. But we've got nearly 20,000 in for drug possession
[in Texas]. We've identified over 5,000 that don’t have prior felony
convictions.”

Gingrich and Nolan call Right on Crime a “seismic shift in
the legislative landscape.” 3 Whether that’s an exaggeration or
not, there’s no question that Right on Crime has rallied a group
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who’ve been accused of being soft on
crime.”
— Peter Katel

! Katarzyna Klimasinska, “Newt Gingrich to decide this month on 2012 presiden-
tial bid” Bloomberg News, The Washington Post, Feb. 13, 2011, www.washing
tonpost.com/wp-dyn/content/article/2011/02/13/AR2011021301456.html; “Right
on Crime,” rightoncrime.com.

2 Newt Gingrich and Pat Nolan, “Prison reform: A smart way for states to save
money and lives,” The Washington Post, Jan. 7, 2011, www.washingtonpost.com/
wp-dyn/content/article/2011/01/06/AR2011010604386.html.

3 Ibid.

4“Statement of Principles,” Right on Crime, undated, www.rightoncrime.com/the-
conservative-case-for-reform/statement-of-principles/.

> “Sentencing Reform Debate: Feb. 14, 2011,” Arizona State University, Sandra
Day O’Connor College of Law, http://online law.asu.edu/Events/2011/Sentencing_
Reform_Debate/.
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Federal and state lawmakers began
enacting tougher sentencing laws, and
prison populations began to soar. In
1973, the state and federal prison
population stood at about 200,000.
Thirty years later, in 2003, the number
of people behind bars (excluding jail
inmates) had grown
more than sevenfold
to 1.4 million. ¥

What drove the
surge? Jeremy
Travis, president of
the John Jay Col-
lege of Criminal Jus-
tice, showed that
one trend stood out:
The imprisonment
rate for drug of-
fenses soared by
more than 930 per-
cent between 1980
and 2001.

By comparison,
the incarceration rate
for robbery in-
creased 66 percent;
murder, 201 percent;
and sexual assault,
361 percent. 4

At the simplest level, more peo-
ple were imprisoned for drugs be-
cause more people were arrested for
drugs. Arrests increased from 300 per
100,000 adults in 1980 to 700 per
100,000 in 1996. 2

That period included the peak
years of the crack cocaine craze. Tt hit
numerous U.S. cities beginning in the
mid-1980s, provoking a wave of vio-
lence among dealers and users of the
cheap, potent and addictive form of
cocaine. Many of both were black, a
function of the product’s low price
and the relative ease of setting up
street-sale operations in inner cities.
In 1989, Washington became the na-
tional “murder capital,” the Los Ange-
les Times reported, with a homicide
rate that had more doubled in less
than 15 months. %
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In Washington and elsewhere, pros-
ecutors and judges hit back. People ar-
rested for drug crimes were imprisoned
at a far greater rate than before. In
1980, for every 100 drug arrests, two
people had gone to prison for drug
crimes. By 1990, the rate had risen five-
fold, to 10 incarcerations per 100 drug

But the crack boom began taper-
ing off in 1989. 4 What's more, it
wasn’'t the sole cause of the impris-
onment surge. Criminologists Alfred
Blumstein, at Carnegie Mellon Uni-
versity, and Allen J. Beck, at the Jus-
tice Department’s Bureau of Justice
Statistics, concluded that only 22 per-

cent of the 1990-1996
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growth in imprisonment
came from increased
crime. “The criminal jus-
tice system had simply
become much more
punitive, sending a
higher percentage of
people to prison rela-
tive to the number of
arrests made by police,”
Travis wrote.

And once they en-
tered prison, they
stayed there longer. In
1997, according to an-
other study Travis cited,
21 percent of prison-
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Judge Jack Burchard congratulates a rdume of the drug—coﬁr[
program in Okanogan County, Wash. The program offers felony drug
and alcobol offenders a chance for rehabilitation through a

rigorous, year-and-a-half-long program.

arrests. The rate fell slightly in 1996, to

eight incarcerations per 100 arrests.

Lawmakers responded as well. In
a bipartisan move in 1986, Congress
imposed a mandatory five-year sen-
tence for possession of as little as five
grams of crack — the same sentence
as for 500 grams of the far more ex-
pensive powder cocaine. 4 Critics
said the disparate sentence unfairly
targeted blacks while going easy on
whites, who mainly used cocaine in

powder form.

Throughout the 1980s and "90s, vir-
tually all state legislatures imposed
harsh “mandatory minimum” sen-
tences for drug and other offenses.
Michigan, for instance, required life
imprisonment without parole for pos-
session of 650 grams (slightly less than

1.5 pounds) of cocaine. 4

ers about to be released
reported having served
five years or longer —
nearly double the 13 per-
cent who had served five
years-plus in 1991. %

A major increase in parole revoca-
tions also fueled the prison boom. In
1980, parole violators accounted for
17 percent of prison admissions. By
2000, 35 percent of incoming prison-
ers had been returned to prison for
violating parole conditions. >

Pendulum Swings Back

s the 21st century got under

way, at least some of the trends
that had driven up imprisonment
seemed to be reversing. Crime rates
were falling, the crack boom had
faded and the financial and social
costs of large-scale imprisonment
were attracting critical attention. And
questions of racial imbalances in the
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Hawaii Seeks to Keep Probationers From Retuming to Prison

“We should be sending . . . the people we are afraid of or won't stop stealing.”

from violating their parole and returning to prison.

Project HOPE (Hawaii’s Opportunity Probation with En-
forcement) was conceived by state trial judge Steven Alm, a for-
mer career prosecutor who served a term as U.S. attorney. !
Alm’s law-enforcement experience made him skeptical about the
value of prison for drug and property offenders.

“You don’t want to send a 20-year-old who'’s driving a stolen
car and has a litle dope on him when he’s caught to prison,”
he told The Atlantic magazine. “He’s not going to come out bet-
ter. I belong to the school of judge-thought that says we should
be sending to prison the people we are afraid of, or who won’t
stop stealing.” ?

But when he took his new post in 2004, Alm found him-
self facing a mountain of probation-officer reports about felony
offenders who kept using illegal drugs — especially metham-
phetamine. They continued their drug use despite risking
being sent to prison to serve their full terms — as much as
10 years.

In reality, the risk was slight. Under the way Hawaii’s proba-
tion system actually worked, probation officers, overloaded with
cases, recommended prison only for probationers who had com-
mitted a long string of violations.

Alm reasoned that that system was a recipe for failure.
Probationers had little reason to reorder their lives, and those
with unmanageable drug habits weren’t going to benefit from
imprisonment. Instead, he devised a system in which pro-

O fficials in Hawaii are trying to keep felony offenders

bationers who were admitted to his experimental program
had to report daily to learn if they'd be drug-tested that
same day.

If they failed, they were sent immediately to jail for two
days. That sanction fulfilled the terms of a talk that Alm gave
to each participant: “Every time you miss a meeting with your
probation officer, every time you test dirty, every time you
don’t show up for treatment, there’s going to be a sanction:
You're going to spend some time in jail, right away. You’ll be
arrested on the spot. If you don’t come in, a police officer will
come to get you, and the sanction will be tougher.” 3

In effect, wrote Mark A.R. Kleiman, a professor at the UCLA
School of Public Policy, Alm was putting into practice a thesis
that holds that “swift and certain punishment” outweighs se-
vere punishment. “Severity is incompatible with swiftness and
certainty,” Kleiman wrote. “The more severe a sentence is the
more reluctantly it will be imposed and the more ‘due process’
— and therefore more time — it will require.” *

A Justice Department-funded evaluation of Alm’s brainchild
found that 13 percent of HOPE participants tested positive
for drugs, compared with 46 percent of participants in a con-
ventional probation arrangement. The arrest rate for new
crimes was 21 percent for HOPE participants and 47 percent
for the control group. HOPE now manages about 1,500 pro-
bationers.

Alm’s work, as well as articles in the Wall Street Jour-
nal and The New York Times, aroused considerable interest

prison population were getting re-
newed attention. !

In his final weeks in office in De-
cember 2000, President Bill Clinton
used his executive authority to pardon
or commute the sentences of 21 peo-
ple serving lengthy “mandatory mini-
mum” sentences for drug convictions.
Seventeen of those pardons had been
requested by Families Against Manda-
tory Minimums, a Washington-based
advocacy group founded in 1991. >

Federal judges had been criticizing
mandatory minimum sentences, especially
in drug cases, since the 1990s. “I think
youd have a hard time finding any judge
who supports them,” David A. Sellers,
spokesman for the Judicial Conference of
the United States, the policymaking body
for federal judges, said in 1991. >3
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Judges kept up the pressure in the
first decade of the new century. One of
them sat, and still sits, on the highest
court in the land. “In too many cases,
mandatory minimum sentences are un-
wise and unjust,” U.S. Supreme Court
Justice Anthony M. Kennedy told the
American Bar Association in 2003. >*

In 2004, ruling in a widely re-
ported case, Judge Paul G. Cassell, a
conservative jurist on the U.S. District
Court in Utah, wrote that the 55-year
sentence he’d been required by law
to impose on a low-level marijuana
dealer who had carried a firearm,
but didn’t brandish or fire it, was
“simply irrational.” >

By 2007, a noticeable shift was oc-
curring. The U.S. Supreme Court effec-
tively freed judges from sentencing guide-

lines that required longer sentences in
crack cocaine cases than in powdered
cocain cases. Mandatory minimum sen-
tences remained in effect, but the guide-
lines — which focused on the facts of
a case, such as the quantities of drugs
that a defendant sold — didn't bind
judges, the court ruled. 50

The U.S. Sentencing Commission then
decided that federal prisoners could re-
quest sentence reductions if they had
been convicted under the toughened
drug laws of the 1980s — including
the crack-versus-powder differential. >

Moreover, at least 22 states enacted
sentencing changes between 2004 and
2006, including diversion of low-level
drug offenders to treatment programs
and other prison alternatives. Some of
the states also softened mandatory



among experts looking for ways to
cut prison populations without ap-
pearing to coddle lawbreakers. ©
A congressional bill last year to
encourage other states to test
HOPE-style programs was never
enacted. 7 But HOPE remains on
the radar.

Jeffrey Rosen, a George Wash-
ington University law professor and
influential writer on legal affairs,
cites an estimate by Todd Clear,
now dean of Rutgers University’s
School of Criminal Justice, that not
sending probationers and parolees
to prison for technical violations —
along with backing off of harsh
sentencing practices implemented
in the 1980s and '90s — could re-
duce the national prison popula-
tion by 50 percent.  About 5 mil-

lion adults are on probation or parole nationwide. ’

Even if Clear’s estimate is overly optimistic, experts argue that
Alm has made a valuable contribution by introducing a kind of
humane common sense to the probation system. His talk to pro-
ject participants ends on a simple but evidently effective note:
“You are a grown-up, and it's time for you to take responsibili-

minimum-sentencing laws. The Sen-
tencing Project reported a “newly emerg-
ing bipartisan movement for change
occasioned by a renewed focus on ev-
idence-based policies and concern
about fiscal realities.” > -

CURRENT
SITUATION

Releasing Inmates

tate officials and criminal-justice pro-
fessionals across the country are
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Judge Steven Alm, a_former prosecutor in
Hawaii, launched Project Hope to
belp keep drug offenders from
returning to prison.

bill=h111-4055.
8 Rosen, op. cit.

pdf/cpus09.pdf.

awaiting a U.S. Supreme Court decision
this spring or early summer on whether
federal judges can order inmates re-
leased from prisons that are so over-
crowded they endanger the health of
everyone within their walls. >

California prisons, which were built
to hold 85,000 inmates, were holding
about 147,000 late last year, down from
a peak of a about 170,000 — or 200
percent of capacity — earlier in 2010,
a lawyer for the state told the high
court Nov. 30. ©

At the hearing, Justice Stephen G.
Breyer cited a legal brief that re-
ported horrific conditions spawned
by overcrowding: prisoners “found
hanged to death in holding tanks
where observation windows are ob-
scured with smeared feces, and dis-

10 Kleiman, op. cit., p. 39.

ty for your own actions. I hope I don’t
have to see you again. Good luck.”

— Peter Katel

1 The details of the program are described by Mark
AR. Kleiman, When Brute Force Fails: How lo Have
Less Crime and Less Punishment (2009), pp. 34-40;
and Graeme Wood, “Prison Without Walls,” 7he
Atlantic, September 2010, www.theatlantic.com/
magazine/archive/2010/09/prison-without-walls/8195/.
2 Quoted in Wood, ibid.

3 Quoted in Kleiman, op. cit., pp. 38-39.

4 Ibid., p. 3.

> Angela Hawken and Mark Kleiman, “Managing
Drug Involved Probationers With Swift and Certain
Sanctions: Evaluating Hawaii's HOPE,” National In-
stitute of Justice, Dec. 2, 2009, p. 64, www.njrs.gov/
pdtfiles1/nij/grants/229023.pdf.

6 Mark Schoofs, “Scared Straight . . . by Proba-
tion,” The Wall Street Journal, July 24, 2008,
www.state.hi.us/jud/pdf/WSJ%20HOPE%20article.
pdf; Jeffrey Rosen, “Prisoners of Parole,” 7The New
York Times, Jan. 8, 2010, www.nytimes.com/
2010/01/10/magazine/10prisons-t.html?_r=1&page-
wanted=all.

7 H.R. 4055, 111th Congress, govtrack.us, www.govtrack.us/congress/bill.xpd?

9 Lauren E. Glaze, “Correctional Populations in the United States, 2009,” Bureau
of Justice Statistics, December 2010, p. 2, http://bjs.ojp.usdoj.gov/content/pub/

covered catatonic in pools of their
own urine after spending nights
locked in small cages.” ©!

But Justice Samuel A. Alito Jr. wor-
ried aloud about ordinary citizens if his
fellow justices authorized release of
tens of thousands of prisoners. Alito
wasn’t reassured when a lawyer rep-
resenting prisoners forecast recidivism
among released inmates of no more
than 17 percent — in contrast to an
overall state rate of 70 percent. “That
means 3,000 are going to commit an-
other crime,” Alito said. 2

Precisely how many prisoners
might be released is uncertain. The
issue came to the Supreme Court
through a January 2010 decision by a
panel of three federal judges. They or-
dered California to reduce the prison
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population to 137.5 percent of capac-
ity within 24 months. “Crowding is the
primary cause of the constitutional in-
adequacies in the delivery of medical
and mental health care to California
inmates and . . . no relief other than
a ‘prison release order’ . . . is capa-
ble of remedying these constitutional
deficiencies,” the panel wrote. %3

If the high court upheld that rul-
ing in its entirety, an estimated 35,000
prisoners would be freed. But Justice
Kennedy speculated that the Supreme
Court could change the terms of re-
lease so that the
population ceiling
would be raised
from 137.5 percent
of capacity to 145
percent.

The state’s bud-
get deficit, project-
ed at $2.5 billion this
year, looms over
the entire case. Chief
Justice John G.
Roberts Jr. told Don-
ald Specter, the
lawyer representing
prisoners, that Cali-
fornia officials were
faced with losing au-
thority to judges
over how to man-
age state resources.

Specter respond-
ed, “The state has a choice. It can ei-
ther incarcerate 140,000 prisoners in a
system built for 80,000, or it can in-
carcerate . . . a lesser number. . . . The
Constitution prevents the state from in-
carcerating somebody and then not
providing them the basic medical care
they need to . . . not die before their
sentence is out.” %

Legislative Wrangle

ebate over legislation to overhaul
Indiana’s criminal-sentencing sys-
tem shows that such proposals can
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Inmates learn t

face tough sledding even with sup-
port from top political leaders.
Indiana’s legislation provides per-
haps the clearest test of the political
viability of prison downsizing proposals
in tough-on-crime states. States such
as Texas that have already carried out
such changes are debating further ones.
In other states, including Georgia, re-
search is under way on how to re-
duce imprisonment. And in Florida,
new Republican Gov. Rick Scott has
devised his own approach — propos-
ing to fire prison-system employees,

o weld at Illinois’ Sheridan Correction Center, which
works to treat and rebabilitate men with felony alcobol and drug
abuse-related offenses. State officials credit the program with reducing
the recidivism rate of Sheridan inmates to 7.7 percent, versus nearly
09 percent for other Illinois inmates with similar offenses.

cut pay to wardens, move as many as
1,500 prisoners to privately owned pris-
ons, increase probation officers’ case-
loads and use the estimated $135 mil-
lion in savings on programs designed
to cut recidivism. ©

The Indiana legislation would lower
the number of people sent to prison,
essentially by diverting nonviolent,
smalltime drug and property-crime of-
fenders to county jails and probation
programs. In a “state of the state”
speech to the legislature in January,
Daniels said the legislation would en-
sure that “lawbreakers are incarcerat-
ed in a smarter way, one that match-

es their place of punishment to their
true danger to society.” %

The result would be that the state
could crack down harder on the “worst
offenders” and save $1 billion in prison
system costs over the next several years,
Daniels said. “Let’s seize this opportu-
nity, without waiting” he urged. 7

The following month, Indiana
Supreme Court Chief Justice Randall T.
Shepard made his own pitch in his
annual “state of the judiciary” speech.
“Making sound decisions about which
offenders must go to prison and which
offenders may respond
well to local alternatives,”
he said, “makes all the
difference for public safe-
ty, recidivism rates, em-
ployability of offenders
and the dollars we spend
on corrections.” %

But in February, pros-
ecutors successfully
pressed members of
the state Senate’s Cor-
rections, Criminal and
Civil Matters Committee
to add a provision that
would effectively erase
the projected cost sav-
ings. The provision
would require prisoners
convicted of serious, vi-
olent felonies to serve
85 percent of their sen-
tences — a change from present law
that gives most inmates a chance to
earn good-behavior credits that can
cut sentences roughly in half. @

“Let’s spend some of those savings
on keeping dangerous people in prison
longer,” Steve Johnson, executive di-
rector of the Indiana Prosecuting At-
torneys Council, told a reporter for
TribStar.com of Terre Haute. 7°

The provision would seem consis-
tent with Daniels’ vow that serious felons
would be treated more harshly — but
it would also gut the savings that have
been a major selling point of the bill.

Continued on p. 234
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At Issue:

Can states afford to keep their prison spending at present levels?

{ KENT SCHEIDEGGER
LEGAL DIRECTOR, CRIMINAL JUSTICE
LEGAL FOUNDATION

WRITTEN FOR CQ RESEARCHER, MARCH 2011

‘ ‘ ever waste a good crisis.” Recently, we have
n seen government financial difficulties being ex-

ploited to push through changes that would not
have passed otherwise. In criminal justice, there is grave danger
of a stampede that will make many ill-advised changes along
with the few needed ones. It is already happening in California,
and the price will be paid in the blood of innocent people.

We must not forget the past or condemn ourselves to re-
peat it. In the 1960s, American sentencing policy was greatly
softened. We had boundless faith in experts who supposedly
knew how to fix criminals. But when those much-touted reha-
bilitation programs were actually given close scientific scrutiny,
none of them really worked. Crime rates soared. In the 1980s
and '90s, we just locked up criminals to keep them off the
street. Crime rates plunged. This is not a coincidence.

Today we are being asked again to believe the experts can fix
criminals. We need not give up on rehabilitation, but we must
demand proof, and we must subject the evidence to the closest
scrutiny. There is an enormous amount of junk science afloat. For
example, a 2005 study of studies of drug courts by the Govern-
ment Accountability Office, the independent congressional watch-
dog group, found that less than a quarter of the evaluation stud-
ies met even minimal standards of methodological rigor.

Recent legislation in California shows what can happen
when a financial crisis pushes a legislature to make major
changes without due circumspection. The bill made some
appropriate changes, but others are potentially disastrous.
Time-off credits that inmates used to have to earn with work
or good behavior are now awarded automatically, reducing
the sentences of the hard-core incorrigibles the same as those
actually trying to behave. We now have “non-revocable parole,”
meaning parolees can do as they please. These ill-advised
changes will have grave consequences.

Public safety is the primary function of state government,
and corrections expenditures are only 3.4 percent of the
states’ total budgets. Recklessly freeing criminals is dereliction
of government’s primary duty and will not fix the budget
problems.

We can and should re-examine sentencing policies and
reduce excessive sentences, such as the notorious 100-to-1
ratio for crack versus powder cocaine. We need not and
must not make rash reductions or accept on faith unproven
alternatives. We should be especially wary of anyone claim-
ing we would be “smart” to buy what they are selling. Every
con man says that.

www.cqresearcher. com
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safety — protecting our rights to life and property and
ensuring that liberty does not lead to license.

As conservatives, we rightly insist that government programs
be evaluated on whether they produce the best possible re-
sults at the lowest possible cost. Corrections spending has be-
come the second-fastest-growing area of state budgets — trail-
ing only Medicaid. We must be tough on crime, but just as
we hold offenders accountable for their actions, we must also
hold the corrections system accountable for results.

Of course, prisons are crucial for incapacitating dangerous
offenders and career criminals. However, they're not the best
solution for every offender, particularly low-risk, nonviolent
offenders who may harden while behind bars.

For example, a Maryland study found that nonviolent, low-
level offenders who were sentenced to prison re-offended at a
22 percent higher rate than comparable offenders who entered
an evidence-based probation supervision program. Similarly, re-
search has demonstrated that drug courts enhance the public-
safety return on our tax dollars by reducing substance abuse
and related offending and increasing workforce participation.

Texas has proven that we can achieve a more cost-effective
system that better protects citizens, restores victims and reforms
wrongdoers. In January 2007, the state projected it would need
another 17,000 prison beds, which would cost $2 billion. How-
ever, a different path was taken.

Lawmakers heard from judges and prosecutors that alterna-
tives were not available when needed. Long waiting lists
meant offenders would be required to reside in county jails
during the waiting period. As such, there was a powerful fis-
cal disincentive for local jurisdictions, which bear county jail
costs, to wait for state-funded diversion program slots to open
up. The incentives simply did not align with what is most
cost-effective overall for taxpayers and public safety.

In lieu of new prisons, Texas lawmakers in 20007 adopted a
$241 million plan to strengthen probation and expand the ca-
pacity of alternative supervision and treatment programs. Today,
Texas has 7,000 fewer inmates than the January 2007 state pro-
jection. This is partly because judges and prosecutors are choos-
ing to redirect suitable offenders into the expanded alternatives
and have greater confidence in probation, due to the increased
state resources for smaller caseloads and closer supervision.

Most important, Texas has achieved a 10 percent crime reduc-
tion over the last several years and its lowest crime rate since
1973, proving both crime and incarceration can be reduced.

] ne of government’s few core responsibilities is public
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Continued from p. 232

“This I think smacks right in the face
of everything we did this summer,” said
one of the bill's sponsors, Sen. Greg
Taylor, D-Indianapolis. 7!

Indeed, prosecutors in January re-
sponded to Daniels’ call for change
by opposing sentencing-law revisions
at the heart of the bill. “There are all
kinds of proposals on the table that
reduce and reassign sentencing lev-
els,” Shelby County prosecutor Kent
Apsley said. “Some of them in my
view are pretty ex-

Democrat, Rep. Chaka Fattah, D-Pa.,
would write letters to all state gover-
nors and attorneys general outlining
the potential financial and social ben-
efits of reducing incarceration.

The point, Wolf said, is to “really do
something rather than just talk about
it” He proposed making staff members
from the Council of State Governments
(CSG) and the Pew Charitable Trust's
Public Safety Performance Project avail-
able to governors interested in over-
hauling laws on imprisonment.

Nevertheless, despite the growing
mountain of data on states’ criminal-
justice policies, as well as changes al-
ready undertaken in some states, Wolf
argued that interest in the topic is run-
ning ahead of action. “There’s been a
lot of talk, and nothing really seems to
make that much of a difference,” he said.

Wolf suggested that one reason
could be confusion over the changes
he advocates. “T want to make sure that
people know we’re not talking about
opening up the prison doors and allow-

ing the dangerous peo-

treme changes in
the law and prob-
ably go too far” 7

Jane Jankowski,
a spokeswoman for
the governor, noted
that the bill's move-
ment through the
legislature has only
begun. “This is just
one step in the
process,” she said. 73

And Landis of the
Indiana Public De- ‘
fender Council noted
that the bill still con-
tains provisions for

DEPARTMENT OF CORRECTIONS |

CALIFORNIA

STATE PRISON
SAN QUENTIN

which he and his col-
leagues have been
pushing. These
would redefine theft
of less than $750 as
a misdemeanor instead of a felony and
lower penalties for drug offenders con-
victed of selling small amounts of co-
caine and methamphetamine. 74

Congressional Support

rom his seat at the head of the
F powerful Commerce, Justice, Sci-
ence and Related Agencies Subcom-
mittee, Virginia Rep. Wolf is vowing
to press the campaign to reorient
crime and imprisonment policies across
the country. At the Feb. 11 hearing,
Wolf said he and the panel’s ranking
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Legendary San Quentin Prison overlooking San Francisco Bay was
built for 3,082 men but has housed more than 5,000 inmates.
In 2009 then-Gov. Arnold Schwarzenegger proposed
selling the facility to belp ease the state’s budget crisis.

In effect, the letters would extend
a process of congressional encour-
agement that’s been under way for
the past several years. In 2009, the
subcommittee, then chaired by for-
mer Rep. Alan B. Mollohan, D-W.Va.,
held hearings on incarceration, re-
cidivism and the obstacles faced by
those who leave prison. The hear-
ings led to a meeting on Capitol Hill
in 2010 co-sponsored by CSG, Pew
and the Justice Department’s Bureau
of Justice Assistance. At the meeting,
law enforcement officials and experts
discussed ways to reduce imprison-
ment and cut recidivism. 7

ple to get out”

Former Virginia At-
torney General Mark L.
Earley, who appeared
at the hearing as vice
chairman of the Prison
Fellowship, agreed that
impression exists. “You'd
be amazed at how
often that’s the hurdle,”
said Earley, a Republi-
can. “When T testify be-
fore state legislators,
that’s the hurdle I find
I'm having to get over
in the first 10 minutes.”

Even so, Earley said,
“there is some political
will” to re-examine prison
policies. [
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Shifting Landscape

or one longtime advocate of send-
F ing fewer people to prison, the
gradual overhauling of criminal-justice
policies around the country gives hope
of greater change.

“The changes being enacted now
are mostly tinkering around the edges,”
says Marc Mauer, executive director of
the Sentencing Project. “In many states,



it involves moving people up for pa-
role consideration by 60 or 90 days,
or diverting some lower-level offend-
ers to treatment rather than incarcera-
tion, but not confronting the sentenc-
ing and drug policies that have been
driving up the prison population for
several decades now.”

Nevertheless, Mauer says the climate
clearly has shifted. “If you look at drug
policy, there’s been a real change in
thinking over the past decade, with a
broad acceptance of treatment as an
alternative to incarceration. And there’s
a liberal-conservative consensus that
you have to prepare people in prison
better for their return to the commu-
nity in order to reduce recidivism.”

Scheidegger of the Criminal Justice
Legal Foundation, a veteran of crime-
policy debates from a prosecution per-
spective, also sees the pendulum swing-
ing. But, he says, “I don't think we’ll
go all the way back to where we were”
in the 1960s. Back then, in his view,
“sentencing went softer, and crime went
up sharply — which is not entirely
coincidental.”

Scheidegger sees the present shift
from an imprisonment-oriented ap-
proach as likely to lose force as the
budget crisis eases. “There are always
financial problems, so that [cost] ar-
gument will always be made,” he says.
“But as things improve and legislatures
are not running scared to the extent
they are now, we may get a better
handle on the problem.”

But Nolan of the Prison Fellowship
argues that the budget crisis could
make more and more people skepti-
cal of high-cost agencies such as prison
systems — and prompt further de-
mand for cuts in incarceration. Legis-
lators and citizens are coming to re-
alize, he says, that improving public
safety doesn’t depend on sending an
ever-increasing number of people to
prison. “Some people say crimes drop
where they’ve built more prisons,” he
says, but he notes that New York, for
one, has experienced a crime drop

www.cqresearcher.com

even though the prison population has
declined. Tt fell 2.8 percent between
2008 and 2009. 7°

“We want our people to live in
safety, but we want their pocketbook
as taxpayers protected,” Nolan says.
In his legislative career, he says, “I
was suspicious of every branch of
government, but I turned a blind eye
to [prisons].” That attitude, he sug-
gests, is becoming less prevalent in
statehouses.

But the Fraternal Order of Police’s
Pasco argues that skepticism may be
better directed at policies designed to
release more prisoners on parole. “What
you can't lie about is the crime you
committed, because you've been con-
victed,” he says. “But you can do lot
of lying about what a good guy you
are. Let 100,000 prisoners out, and see
how many people get murdered.”

And moves to place more offend-
ers on probation and parole coincide
with budget cuts for police and other
law-enforcement agencies, Pasco notes.
The combination is a “recipe for dis-
aster,” he says.

But Indiana public defender Landis
argues that the budget crisis has oblig-
ed politicians to thoroughly re-examine
what taxpayers are getting for prison
spending. “The fiscal pressure is too
great to continue with a mindless
‘lock ‘em up and throw away the key’
approach,” he says.

“The combination of the recession
and cost issue,” Landis says, “has
forced people to have an adult dia-
logue about punishment and to ac-
knowledge that the law of diminish-
ing returns does impact deterrence —
youre not buying any more deter-
rence if the sentence changes from
five to 15 or 20 years.”

Thompson of the Council of State
Governments’ Justice Center argues that
the recession has strengthened the po-
litical alliance between conservatives
and liberals that has been forming
throughout the past decade. “We've
got lightning in a bottle,” he says. “We've

got very conservative and liberal peo-
ple coming together in this moment
of crisis, saying, “‘We've got to do some-

L)

thing different. u
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