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Abstract: The net-widening problem was first raised by slogists. It refers to the risk of new
criminal reforms expanding the social control owedividuals. To be precise, alternative sanctions
which are meant to be imposed on prison-bound déienare in practice used for low-risk offenders
who would otherwise receive lighter sanctions. Havethe net-widening effect may be also viewed
as an impediment to efficient sentencing system fre law and economics perspective. Alternative
sanctions such as community service and electrominitoring have the potential to constitute a
“cheaper” substitute for prison. Thus, not imposithgse sanctions on prison-bound offenders would
miss its potential. Furthermore, replacing lesstiyogunishments such as fines with these altereativ
may unnecessarily increase the costs of the sdntersystem. Therefore, this paper attempts to
identify possible reasons for the net-wideningotfésd to offer a solution. The main idea developed
in this paper is changing the structure of the mi&give sanctions, clarifying its goals and designi
procedural rules which would direct decision makierapply the alternative sanctions efficiently.
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1. Introduction

The need to reduce the use of short-term imprisohimas been discussed for decades. The
main argument to support this goal was the crimemogeffects of socialising with the prison
population and the ineffectiveness of short-termapacitation in deterring criminafs.
However, the necessity to find alternatives to stemm imprisonment is important now
more than ever. The current prison crisis in Batgrould serve as good example. The prison
overcrowding problem, which was strengthening othex years, resulted in shortage of
prison cells. In the aftermath of this, prison @iiments of up to eight months ceased being
executed in Belgiumh.From the law and economics perspective, it isrdleat such a crisis
would lead to under-deterrence and, thus, to tbeease of crime. On the one hand, offenders
derive benefits from committing offenses. On thheothand, the costs of crime (i.e. the
punishment) are reduced to zero once a senteficgpised, yet not executédhe shortage

of prions drove Belgium to rent cells from the r#iguring Netherland§Nevertheless, the
Netherlands, as other European countries, is dlyreso searching for methods to cut
prison costs. Recent reforms attempt to meet trgetaeduction of 340 million in prison
costs by 2018.

In order to overcome the constant increase in prgapulation, many European countries
introduced alternative sanctions at the end of 208 century. The two main recent

alternatives are community service and electronanitoring. The former refers to the

! See for example, Jeremy Bentham asserting tHat&[imoral point of view, an ordinary prison iscsol, in
which wickedness is taught by surer means thanewan employed for the inculcation of virtue”, inrdey
Bentham,Theory of Legislation: Principles of the Penal Cpd®l. 2, translated from French by Etienne
Dumont (Weeks, Jordan & Company, Boston, 1840)132. For a discussion of similar idea see Thomas
Fowell Buxton,An Inquiry: Whether Crime and Misery are ProducedPoevented, by Our Present System of
Prison Discipline 2" ed. (John and Arthur Arch, London, 1818), pp. 47-Bavid GarlandPunishment and
Welfare : a History of Penal StrategiéSower, England, 1985), p. 60 ; Francis T. Culléheryl Lero Jonson
and Daniel S. Nagin, “Prisons Do Not Reduce Re@divthe High Costs of Ignoring Sciencdhe Prison
Journalto 91(3) (2011), 48S-65S.
2 Kristel Beyens and Marijke Roosen, “Electronic itoring in Belgium: a Penological Analysis of Cemt
and Future OrientationsEuropean Journal of Probatios(3) (2013), 56-70, p. 63.
% This assumption holds if the costs of trial ascpitinitive effects for the offender are not takeo iaccount.
* René van Swaaningen and Jolande uit Beijerse, s“Bar Your Head: Electronic Monitoring in the
Netherlands,” inElectronically Monitored Punishment: Internationahd Critical PerspectivesMike Nellis,
Kristel Beyens and Dan Kaminski eds., (RoutledgewNrork, 2013), 172-190, pp. 185-186. (Hereinafter:
“Electronically Monitored Punishmeit

See http://www.iamexpat.nl/read-and-discuss/expat-pa@es/major-reforms-to-dutch-prison-system
(accessed on 3.12.2013). Similar austerity targetg be found in other European countries. For eXanip
England and Wales prison service budget cuts lea pooposal to halve the penalty for criminals vtead
guilty in the earliest stage. Sk#p://www.bbc.co.uk/news/uk-politics-196306(akcessed on 3.12.2013).




sanction of unpaid work, and the latter depictsube of technology to remotely monitor a

person in a place outside prison.

The sanction of community service has the potemtisgdubstitute imprisonment, especially
short-term custody. There are several advantagdbi®falternative over prison. First, it
avoids the negative effects prison has on offend&sond, forasmuch as prisons are costly,
it reduces the costs of punishment for the sociByrd, this sanction in particular increases
social welfare through the unpaid work performedhsy offender for the public benefit. This
work may be translated to money which may be iratesh crime prevention policies and
further decrease the use of the enforcement budgbese types of policies bring the
criminal justice system closer to a self-sustaieaistem. Another positive element of this
sentence is that the offenders might acquire wookatmand skills. A series of interviews in
Israel with people involved in the execution of goanity service demonstrated this benefit.
The interviewees reported that some of the offendmmtinue to volunteer even after
finishing their duty since they see there is a weagulation to whom they might assist (old
people, mentally and physically disabled, etc.)atidition, some of the employers are so
satisfied with the offenders’ work that they empthgm after the sentence was compléted.

Electronic monitoring has the advantage of tramsfgrthe criminal from custody to the
community. Consequently, the offender avoids thmiaogenic effects and keeps his family
and social ties. In addition, this form of detentis less costly than prisdrand may also
reduce the need of building new prisons.

Despite the potential and the ambitious goals @ethese two alternatives, many countries
experienced the net-widening effect. The most pn@mi goal in introducing alternative

sanctions is to substitute a prison sentence. Heryen practice these sanctions are often
used to substitute other non-custodial punishmengs,probation. Consequently, the costs of

® Different countries sometimes use different tefforsthese instruments. However, for the simplicilyese
terms are used throughout the paper. In additiba, term “sanctions in the community” refers to both
community service and electronic monitoring. Theni electronic monitoring and electronic tagging ased
interchangeably.

" See for instance, Scottish governme@wmmunity Payback Order: Scottish Government Suymt.ocal
Authority Annual Reports 2011-1Zhe Scottish Government, Edinburg, 2012)ahy of the reports included
“before” and “after” photographs of unpaid work pjects which they had completed. Some translatescirito
the number of hours and equivalent financial ber{r example in one local authority a total of,885 hours
of unpaid work was completed in 2011-2012 whicly #stimate was, based on a living wage of £7.20thwo
£566,604). Others mention proceeds from the salgoofls produced by those doing unpaid work raising
money for charity (one authority raised £400@). 8.

8 Bilha Sagiv,Community Service - As an Alternative to CustdelyD dissertation (Hebrew University in
Jerusalem, Jerusalem 1997), pp. 224, 229. (In KMgbre

9 See Section 3.2.



the criminal sentencing system increase. The neenng effect may cause inefficiency in
two ways. First, the new sanctions fail to reduoe prison population which imposes the
highest costs on the society. Second, even thohgbetinstruments are less costly than
prison, they entail more expenses than the traditimon-custodial sanctions (e.g. fine).
Thus, a system which imposes community service lectrenic monitoring on lighter

offenders unnecessarily increases the sentencstg.co

The aim of this paper is to analyse the net-widgreffect from the law and economics
perspective, to identify its causes and to propassolution. One possible reason why
community service and electronic monitoring arengr¢o the net-widening problem is their
current structure. In order to constitute an aléwe to prison, the new sanction needs to
impose sufficient punishment costs on the offen@&nerwise, these costs may be lower than
the benefits of committing this crime. In additi@amy new sanction which aspires to replace
prison needs to be perceived as legitimate by thidiq and the sentencers. This paper
suggests a new structure of community serviceqdibstantive solution) which would reduce
the net-widening effect, yet at the same time aleoypanding the sentencing continuum. In
addition, clear goals and ways of implementatienaifered in order to properly identify the
target groups for community service and electroménitoring. Finally, it is suggested in this
paper that in order to optimise the use of therradiiive sanctions, the substantive solution
needs to be supplemented by a procedural one.iF aith, insights from the behavioural law

and economics are used.

The paper is structured as follows. Section 2 @sfithe net-widening problem and analyses
it from the law and economics perspective. The enirruse of community service and

electronic monitoring is reviewed in Sectiori’3n addition, this Section identifies possible

problems in the implementation of these alternatiwdich may explain the net-widening

effect. The Israeli model of community service iscdssed in Section 4. The substantive
solution for the net-widening problem follows. Sent 5 presents and discusses the
procedural solution. Some limitations of the suggggolicy are mentioned in Section 6.

Lastly, Section 7 offers concluding remarks.

19 This paper analyses the situation in the Westarrofie. However, the suggestions presented herf, wit
adjustments, might be extended to all the Westémmial justice systems.



2. The Problem of “Net Widening”

The notion of net widening was first introduced thg sociologist Stanley Cohen decades
ago to illustrate the dangers in new criminal nefst* In this context, “net-widening” refers
to the problem of expanding the social control ouatividuals through different new
programmes. Although the initial goal of these nefe is usually to divert people from the
criminal justice system, sometimes just the oppostcurs. The net of social control may be
wider, stronger and newer. The underlying idea rkhihis criticism is that the new
alternative sanctions which are introduced in ortterdivert offenders from custody, in
practice, constitute “new alternatives to old aiggives”'* The net-widening is not only a
sociological problem but may be also viewed asreafficient structure of the sentencing
system from the law and economics perspectiveedpfe may be deterred by less expensive
means, it is not cost-effective to impose on theoramestrictive and expensive sanctions.
The current section presents empirical evidence tli@r existence of the net-widening
problem in different criminal justice systems. Sedpsently, this problem is analysed from

the law and economics point of view.

Alternative sanctions such as community serviceuatally introduced with the intention to
be imposed on offenders who would otherwise beesert to prison. Instead, in many cases
this sanction is used to punish convicted individwaho would be sentenced to a less strict
sanction if this alternative was not available. sThariticism is referred to diversion
programmes as well. These programmes initiallyet@d young offenders and aspired to
divert them from the criminal justice system. Hoegun practice it led to the situation that
juveniles who would otherwise be released withowy &reatment from the enforcement
authority, were sent to different programni&Erom the law and economics perspective, the
reforms had the potential to reduce the level an&mption®® of the criminal justice
system. This in turn would reduce the costs of #yistem. Instead, more sentences were
provided by the enforcement authorities and théscmsght have become higher. Forasmuch
as this study discusses only the alternative samstii.e. community service and electronic
monitoring, net-widening in the context of this papefers solely to the problem of penalties
which are not used efficiently to divert offendé@m prison.

1 Stanley Cohervision of Social ControfPolity Press, Cambridge, 1985), pp. 41-42.

12 James Austin and Barry Krisberg, “Wider, Strongerd Different Nets: the Dialectics of Criminal tios
Reform”, Journal of Research in Crime and Delinqued&y(1981), 165- 196, p. 44.

13 Austin and Krisberg (1981)upranote _, pp. 169-172; Stanley Cohen, “The Puni@ity: Notes on the
Dispersal of Social ControlContemporary crise8 (1979), 339-363, pp. 346-349.

14 Consumption in this context means the impositibsamctions on convicted offenders.



The net widening problem was observed in differeatuntries which apply alternative
sanctions. In England and Wales community servias imtroduced in the 1970s following
concerns regarding negative effects of custodysopriovercrowding and the costs of
imprisonment. Initially the relevant act statedtttias sanction should be available only for
imprisonable offenses. Following this the Home Gdfissued guidelines that it may only
occasionally be used to substitute non-custodialghument. Nevertheless, in about 50% of
the cases, community service was imposed on offsndleo would not otherwise be sent to
prison’® Moreover, some studies suggested that judges ipertieis sanction more as an

alternative to non-custodial sanctidfis.

In Scotland, similarly to England and Wales, thentence was introduced in times of
growing prison population and was considered tcstitute a “cheaper” sentence. Therefore,
the primarily aim was to impose community serviceasfenders who faced a sentence of
custody. However, based on his research in Scqt@idMclvor found that less than 50%

of the offenders who are sentenced to communitsicemwould otherwise be sent to prisgn.

A research on the net-widening effect was also gotedl in the Netherlands. Community
service in this country was introduced during tl980ds and meant to substitute short-term
imprisonment. As in other countries, the reform Wwased on the belief that this alternative
sanction may avoid the negative effects of shariteustody and reduce prison costs. It was
promoted in times of increasing prison populatioithwthe hope to invert this trend.

Nevertheless, in practice this sentence was sulbjethe net-widening effect and often

community service was imposed on offenders who dotiherwise receive a less restrictive

punishment?®

The net-widening problem was discussed also irctimeext of using electronic monitoring as
a sanction. After its introduction in different cdtes, electronic monitoring is used for

home confinement and may be imposed as a sent@m@eparole condition or as a pre-trial

15Ken Pease, “Community Service Order€fime and Justices (1985), 51-94, pp. 59-63; Ken Pease, S.
Bilingham and lan EarnshavGommunity Service Assessed in 19Home Office Research Study no. 39,
1977), pp. 3-9.

16 see for example, Pease, Billingham and Earnshaw@z{llbid., p. 9.

7 Gill Mclvor, Sentenced to SergBilling and Sons Ltd, Worcester, 1992), pp. 8-134-139.

18E.C. Spaans, “Community Service in the Netherlarits: Effects on Recidivism and Net-Widening,”
International Criminal Justice Revie® (1998), 1-14, pp. 1, 9-11; Peter J. Tak, “Nd#rets Successfully
Implements Community Service Orders,” $®ntencing Reform in Overcrowded Timgkchael Tonry and
Kathleen Hatlestad eds. (Oxford University PresswNrork, Oxford, 1997), 200-203, pp. 200, 203; Péte
Tak, “Sentencing and Punishment in The NetherldndsSentencing and Sanctions in Western Countries
Michael Tonry and Richard S. Frase eds. (Oxfordversity Press, New York, 2001), 151-187, p. 168.



confinement® Similarly to community service, there is evidescggesting that this sanction
is also subject to the net-widening effect. Thighod is imposed not only as an alternative to
prison, but many times on offenders whose freedamldvotherwise be less restricted.
Consequently, the prison population is not decnggand more people find themselves under

a strict (and costly) penal supervisidn.

The net-widening effect may be found also in otbeuntries® In the United States for
example, this problem applies to different alterreasanctions such as community service,
boot camps, intensive supervision programs, eleitirmonitoring, eté> Moreover, this is
not merely an old problem, but continues to pemsistadays when alternatives are used for

minor offenses and do not sufficiently divert offiens from prison?

From a law and economics perspective the net-widemiffect may be detrimental for
efficiency. Cost-effective crime control policy tees a range of sentences which may be
tailored to the offender and the offense. In thalesof sentences, a harsher punishment
should not be imposed if the criminal may be sighdy deterred using lighter and/or less
expensive methods. Alternative sanctions such asmnmumity service and electronic
monitoring are important in reducing sentencingtseghile maintaining an acceptable level

of deterrence. Those sanctions are meant to besedpon offenders for whom a fine or

19 See Section 3.2.

% Karl F. Schumann, “Widening the Net of Formal Gohtby Inventing Electronic Monitored Home
Confinement as an Additional Punishment: Some ksofe Conceptualization and Measurement” Will
Electronic Monitoring Have a Future in Europ®larkus Mayer, Rita Haverkamp and Réne Lévy efditipn
luscrim, Freiburg, 2003), 187-197, p. 192; ChrisimpBaird and Dennis Wagner, “Measuring Diversidre T
Florida Community Control ProgramCrime & Delinquency36 (1990), 112-125, pp. 122-123; Michael Tonry
and Mary Lynch, “Intermediate Sanction§time and Justic0 (1996), 99-144, pp. 122-123.

% Mike Nellis, Kristel Beyens and Dan Kaminski, edSlectronically Monitored Punishment: International
and Critical PerspectiveqRoutledge, New York, 2013), p. 9. (HereinafteElectronically Monitored
Punishmeri).

22 gee for example, Josine Junger-TA#ernatives to Prison Sentences: Experiences aegeDpments
Ministry of Justice (Kugler Publications, The Hagu®94), p. 56; United States: Joan Petersiigganding
Options for Criminal SentencinRAND Corporation, Santa Monica, 1987), pp. 86-8grval Morris and
Michael Tonry,Between Prison and Probation: Intermediate Punishi:mén a Rational Sentencing System
(Oxford University Press, New York, Oxford, 199Q), 158; Ireland: Bill Lockhart and Colette Blair,
“Community Sanctions and Measures in Ireland,Ciommmunity Sanctions and Measures in Europe andhNort
Americg Hans-Jorg Albrecht and Anton van Kalmthout e@sdijtion iuscrim, Freiburg, 2002), 285-326, p. 299.
(Hereinafter: Community Sanctions and Measurgs”

% Tonry and Lynch (1996)supranote _, pp. 101-103, 109, 116, 125.

24 Miranda Boone, “Only for Minor Offences: CommuniBervice in the NetherlandsEuropean Journal of
Probation2(1) (2010), 22-40, p. 36; Gill Mclvor, Kristel Bens, Ester Blay and Miranda Boone, “Community
Service in Belgium, the Netherlands, Scotland apdirf8 a Comparative Perspectiv&tiropean Journal of
Probation2(1) (2010), 82-98, p. 89; Rod Morgan, “Thinkingoabthe demand for probation servi¢ebhe
Journal of Community and Criminal Justi68(1) (2003), 7-19, p. 18.



conditional imprisonment is too lenient, howeverispn is over-deterrirfg. Therefore, a
situation where community service and electroniaitooing are imposed on offenders other
than those who are expecting a prison sentence leay to financial waste. First, net-
widening means that some offenders, who may berrdétaising less costly alternative
sanctions, are imprisoned. Second, alternativetiesuscare used, to some extent, to punish
low-risk offenders. Those offenders may be detebyetess costly sanctions such as a fine or
conditional imprisonment, thus, inducing unnecesseosts of sentencing. In order to
minimise the costs of sentencing system without promising deterrence, a scale of
punishment (in terms of costs and level of restt should be used. The most used
punishment should be fines and conditional impnisent. These sanctions are reserved for
low-risk offenders. If this sanction is not suf@at to deter the perpetrator (e.g. higher risk
level), community service may be imposed. Nevees®l in case this sanction still fails to
deter, more restrictive method, i.e. electronic itmwimg, should be employed. Finally, if no
other sanction may deter the offender from comngttirimes, a custody sentence should be

used.

Furthermore, the net-widening problem impedes thargmal deterrence. Alternative
sanctions enable to create a gradual scale ofrs@ntewhich considers the deterability of
the offender as well as his offenses. This wayheaieninal who is not deterred entirely, is at
least deterred from committing severer crimes. stance, if the scale of a fraud is
positively correlated with the sentence, i.e. tlegér is the scale the harsher is the
punishment, offenders are incentivised to commitlighter” fraud. However, if these
alternatives are not used properly, and too maigybéd offenders are instead sent to prison,
marginal deterrence diminishes. In other words ctists of different offenses are too similar
to prevent potential offenders from choosing thesher crime.

Some jurisdictions, e.g. the Netherlands, do nopgéo state that the discussed alternative
sanctions should serve as a substitute for prizainallow it to be used instead of other non-

custodial sanction®. This paper suggests that community service antireléc monitoring

«Over-deterring” in this context does not referthe classical situation where the person reduiseadiivity
beneath certain optimal level. In this context éans that less restrictive methods may be usectar ¢o deter
this offender from committing more crime.

% See for example, Boone (2018)pranote _.



should be imposed on offenders who would othenissent to prisoft. First, as discussed
earlier, these sanctions were introduced due tantreasing prison population and meant to
replace custody, improve rehabilitation and male ghinishment more hum&hlimposing
these sanctions instead of lighter non-custodialghuments would miss its goals.

Second, not imposing these alternative sanctionprmon-bound offenders might lead to
distorted results. Community service for instancg, usually carried out in lieu of
imprisonment. Namely, the penalty for breaching ¢beditions of this sanction is prison.
Therefore, imposing this punishment on a person wbald be otherwise sentenced to a
lighter sentence might result in an increase ofimitial punishment in case of a bredth.
This result would increase prison populatfoand the costs of sentencing. In addition, from
the retributivist perspective this outcome might gerceived as unjust since an offender
committing a light offense is punished harshly. @ other hand, if the penalty for
breaching the conditions of community sanctionlectronic monitoring is lighter, e.g. a
fine®!, there is an incentive not to complete the semtefior the offender, this is an “efficient
breach” since the costs of the breach are lower tha costs of compliance. This in turn,
leads to waste of resources, i.e. the costs ofuatinf the suitability of the offender and
assigning to community sanctions might be spentvam. However, if the alternative
sanctions are imposed on prison-bound offenders;isoning them in case of violation is the
appropriate result. The offender receives an oppdst to serve a lighter sentence, if he does
not exploit this opportunity, the original punishmevould be imposed on him.

Furthermore, the net-widening effect means thatcecgesources are not used optimally. The
number of places of unpaid work is limited, espicidue to the restriction of not harming
fair competition in the market. With respect toctlenic monitoring, this sanction entails a
usage of technology which imposes non-negligiblsts@n the society. Therefore, these
sanctions ought to be used only in those casesawdifanders may not be deterred using less

intrusive sanctions. Imposing community service aidctronic monitoring on “light”

%" There is a possibility to introduce a form of commity service to substitute prison, alongside wettother
form of community service which would be a parthd sentencing continuum. This suggestion is disdisn
lengthinfra in Section 4.2.1.

% See Boone (20103upranote _, p. 27; Tonry and Lynch (1998pranote _, p. 99; Pease (1988)pranote

., p.-59.

% Mclvor (1992),supranote _, pp. 142-143.

%0 Similar results are found in the context of eleoic monitoring. Offenders supervised by this metfave
caught more often than those under regular probatmnsequently, offenders who would otherwise be o
regular probation are now sent to prison. SeexXample, Tonry and Lynch (199&upranote _, p. 101.

3L For example, in Spain, see Mclvor, Beyens, Blay Boone (2010)supranote _, p. 86.



offenders leads to a waste of these resourcesiimitg its implementation on the harsher

offenders who may be diverted from prison.

In recent years there is a public demand in diffefarisdictions to make the community
service more punitive and a criticism that its sefis makes it unsuitable for certain
offenders® Sanctions in the community are a cost-effectiteraative for prison sentence,
especially those of a short-term. While using iaasubstitute for prison enables to reduce the
cost of sentencing, imposing community sanction®fé@nders who may be punished with
lighter penalties increases the costs of the caiirstice system.

3. The Current Use of Community Service and Electnoic Monitoring

Prior to suggesting a way to overcome the net-wideproblem, one should understand the
current implementation and the problems of theveeié sanctions. Community service is a
fairly widespread form of punishment in Europe. ditbbased on the same fundamental
elements, there are differences in the implemeamatif this penalty across jurisdictions.

Electronic monitoring is a more recent alternatfeem to prison which is applied less

frequently than community service. These forms afitl and punishment are used as a
“front-door” strategy or as a “back-door” strategiyhe front-door strategy refers to a

reduction of prison population by introducing ottsamctions or forms of detention in the

sentencing or pre-trial stage of the criminal gestsystem. On the other hand, the “back-
door” scheme denotes the reduction of the prisqouladion by releasing offenders from

custody prior to the completion of their sentendé® following sections review these two

alternatives in selected European countries arsk rfie problems in their implementation

which may explain the net-widening effect.

3.1. Community Service: Countries’ Experience

3.1.1. England and Wales

England and Wales was the first country to intredtise Community Service Order in
Europe in theCriminal Justice Act of 1972nitially this sanction was imposed on offenders
convicted of imprisonabfé offenses with the intention to divert them fronispn. The court

could impose a number of hours of unpaid work whartges between 40-240 hours and was

32 Mclvor, Beyens, Blay and Boone (2018ypranote _, p. 88.
¥ Offenses for which a prison sentence may be inthose
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meant to be performed during leisure time withire grear** In 2000, the name of this
sanction was changed to “Community Punishment Oraled in 2003 theCriminal Justice

Actincreased the maximum number of unpaid work hauB00*

This sanction was not successful as an “alternativaistody” since it was not perceived as a
proper substitute to prison in the form it was mdté Therefore, the idea of substitution was
abandoned already in the 1990s. Looking on theachenistics of the offenders may lead to
the conclusion that unpaid work is imposed as aerradtive to probation rather than to
imprisonment. As compared to probation offendeosymunity service offenders have fewer
previous convictions and they are less frequentigvicted for more than one offen¥e.
Furthermore, it is explicitly stated in the govememtis guidelines that this sanction is
reserved for first-time offendef$From an observation of the sanctioning trendseirent
years it seems that community service is underud®tile the use of short-term
imprisonment (up until 3 months) was increasingMeein the years 2005-2012 the use of
unpaid work as a sanction has significantly de@éam 2005, more than 65,000 offenders

received community punishment order and in 201thaber has dropped to 15 offend®rs.

3.1.2. Scotland

Scotland was the next country to implement comnywsgtvice as a sanction in 19%7yith
the intention to create a “cheaper” substitute goson. The law stated that this sanction
ought to be imposed on imprisonable offenses. @mtd other countries, only around 45%
of the offenders serving this sanction were diverfeom custody’® Consequently, the

explicit requirement to impose this sanction aslasstute to prison sentence was introduced

% pease (1984%upranote _, p. 54. The tradition of imposing this samcduring leisure time remains today as
may be seen in the guidelines provided by the UKegument, seehttps://www.gov.uk/community-
sentences/community-payba@ccessed on 12.11.2013).

% Section 199(2)Criminal Justice Act 2003

3% Andrew Ashworth Sentencing and Criminal Justic@ambridge University Press, Cambridge UK, 20p9),
319, 342. See also Morgan (2008)pranote _, p. 18.

37 Seehttps://www.gov.uk/community-sentenc@ecessed on 12.11.2013).

¥ Table Q5.8Criminal Justice Statistics 20®/K). A comparison of the sentences in the ye@@52and 2012,
demonstrates an increase in the number of prisarersees of almost all lengths, and in the averaige o
imprisonment period (Table Q5.6). Interestingle tise of suspended sentence began growing apptekima
the same time as community service started dropfihis might imply that offenders, who were sentzhc
before to unpaid work, now received a conditiondbgn. However, this would simply mean that those
offenders anyway were not diverted from prison,eegdly since the prison population is not affecbsdthis
significant change in the community service.

39 Community Service by Offenders (Scotland) Act 1978

0 Gill Mclvor, “Paying Back: 30 Years of Unpaid Wotky Offenders in Scotland,European Journal of
Probation2(1) (2010), 41-61, pp. 42-43.
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in 1991# In addition, the number of hours which may be isgmbhas increased from 40-240
to 80-300% The sentence needs to be performed during leisuee Furthermore, the nature
of the work should assure fair competition, thugydasks which would not be otherwise
performed by paid workers, may be assigned to comtyngervice offenders. This sentence
was expanded over time to be imposed on fine defsuhnd by prosecutors as an alternative
to criminal procedure. In case of an establisheshdit the court may fine the offender,
change the number of community service hours @erdgence the offender for the original
offence*®* By 2012, the use of this sanction expanded sodhaently it constitutes around

5% of all sanctions imposed on convicted offendérs.

Following the increasing use of short-term prisemtences in the late 2000s there was a
demand for a broader implementation of communitycBans. However, since community
measures were perceived as too soft to replacempres new reform was suggested. This
reform intended to make the community service mpouaitive while treating different
aspects of the offender's misbehavid@rConsequently the new “Community Payback
Order” was introduce in th€riminal Justice and Licensing (Scotland) Bill 201fhder this
order the offender may be sentenced to perform rgpaid work (with or without other
activities) between 20-300 houfsThe work has to be completed within six monthth#
order is more than 100 hours and within three nwiftthe order is shorter than 100 hotfrs.
This order is an explicit substitute for imprisommhas the act specifies “[..the court may,
instead of imposing a sentence of imprisonmentpg®@ community payback order on the

offender’*®

A recent assessment by the Scottish Governmentmgnates that the number of community
sanctions has increased between 2010 and 2013®pasite to the trend of reduction in the
preceding years. In addition, the average numbdnoofs imposed under the community

1 Section 61(3), theaw Reform (Miscellaneous Provisions) (Scotland) #9290

“2 Section 3The Community Service by Offenders (Hours of W@dtland) Order 1996

3 Mclvor (2010),supranote _, p. 43-46.

“ The Scottish Government,Crime and Justice Statistics 2002-20122013 available at
http://www.scotland.gov.uk/Topics/Statistics/Browseme-Justice/TrendDaf@ccessed in 2.11.2013).

%5 Graham Ros<riminal Justice and Licensing (Scotland) Bill Commity penalties in Scotlan@The Scottish
Parliament: the Information Centre, 2009), p. 3rdthan 80% of all prison sentences in Scotlarttiénperiod

of 2006-2007 were for the period of six monthsessl

“6 Article 14 referring to Section 2271(4), ti@riminal Justice and Licensing (Scotland) Bill 201Xhe part
referring to sentencing in this law amends@neninal Procedure (Scotland) Act 1995

" Article 14 referring to Provision 227L, th@&riminal Justice and Licensing (Scotland) Bill 2010ther

requirements such as treatment may also be impgs#et this sanction in order to tailor the punishtrte the

offender. See Ross (2008ypranote _, p. 3.

“8 Article 14 referring to Section 227A(1), tiiminal Justice and Licensing (Scotland) Bill 2010
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service has increased (from 145 hours in 2007 ® Hdurs in 2012§° The nature of the
unpaid work is mainly littering cleaning, gardeniagd maintenanc®.With regard to the
prison population it seems that the new reformttedome changes. Whereas the number of
sentenced to up to three months imprisonment haeeedsed, the number of offenders sent
to custody for a period of 3-6 months have incréasdn Scotland three months of
imprisonment should by default be imposed as a conmityn sanction>? Therefore, the
opposite trend for three months and longer sengemaght imply that courts impose longer
prison sentences to avoid community service. ¥ thithe case, one explanation may be that

this sanction is still not perceived by judges asaper substitution for prison.

3.1.3. The Netherlands

In the Netherlands the sanction of community servi@s introduced into theutch Penal
Code in 1989 after a period of experimentation. Sincentht went through several
modifications, with the most recent one in 2012rr€utly, the maximum number of unpaid
work hours which may be imposed on the convictel@nofer is 240 and it has to be
performed within a year (Article 22c of tHautch Penal Code In case of breaching the
conditions of the sanction, the offender may bet sendetention for up to four months
(Article 22d of theDutch Penal Code

The sanction of community service was explicitlyraduced in order to replace custody and
reduce the prison population. As was stated irPn@al Code, it was meant to be imposed on
offenders who would otherwise receive up to six therunconditional prison. Moreover, the
judges were instructed to state in their judgmbetlength of the prison sentence which the
community service order replaces. At that poinivéts not allowed to impose community
service instead of conditional prison, fine or arefdefaulters® During a short period in the
1990s this sanction was in practice imposed faogsroffenses due to a shortage of prison

cells®*

*9The Scottish Governmengriminal Justice Social Work statistics for 2011-(Che Scottish Government,
Edinburg, 2012), p. _.

*¥ The Scottish governmen€ommunity Payback Order: Scottish Government Sumrofiiocal Authority
Annual Reports 2011-1 he Scottish Government, Edinburg, 2012), p. 3.

L The Scottish GovernmenBrison statistics and population projections Scotla 2011-12(The Scottish
Government, Edinburg, 2012), Table A.3, p. 26.

%2 Article 15 adding provisions 3A-3Bhe Criminal Justice and Licensing (Scotland) BOILQ

3 Tak (2001)supranote _, pp. 166-167.

¥ Boone (2010)supranote _, p. 36.
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However, in 2001 a substantial reform was made.t€ha “task sentence” was adopted and
signified the expansion of the sentence to replatber non-custodial sanctions as well.
Consequently, the judges were no longer obligacthfise this sanction as a substitute for a
certain period of imprisonment. In recent yearsngwnity service sanctions are not used to
their full range. The average number of imposedfi@idecreasing and the sanction is used
for minor offenses. For instance, in 2008 the ayemnaumber of imposed hours was around
69 as compared to the prescribed maximum of 24@stid&urthermore, the 2012 reform has
limited the judicial sentencing discretion by pialting the imposition of this sanction on
certain offenders (e.g. offenders who committed eéienses against minors or certain
recidivists)®® These changes are in line with the public opirfat community sanctions are

not severe enough to be imposed on more serioerdgfs and offensés.

3.1.4. Spain

In Spain, community service was introduced in @raminal Codeof 1995. It was created in
order to be imposed on first-time offenders who ootrless severe offenses and explicitly
replace weekend imprisonmefitnitially this sanction was used rarely since jhéges did
not believe it is an effective sanction. Consedyenifferent reforms were introduced in the
2000s which expanded the use of this penalty beybtedsole purpose of substituting
imprisonment. The reforms in fact created two systeof unpaid work. One in which
community service is an independent and direct tsandor certain offenses. The second
system is a direct substitute for a prison sentehcg to two years (Article 88 to ti&panish

Criminal Codg.*®

The Spanish Criminal Coderescribes this sanction in days rather than urdiolherefore,

the offender may be required to perform an unpaickwip until 180 day&® However, article

> Boone (2010)supranote _, pp. 24-25, 32, 36. Besides unpaid workjrnanity service in the Netherlands
also includes training orders. However, this tygaat discussed in this paper.

* This change has entered into force in 2012. Tlevaet article mentions that community service raély be
imposed in these cases if they are supplemented wiiconditional imprisonment. In addition, in the
Netherlands community service may be imposed ajshé prosecutor instead of criminal prosecution.

>’ Boone (2010)supranote _, p. 36.

* M. Dolores Valles Port, “Community Sanctions andeddures in Spain and Catalonia,” @@mmunity
Sanctions and Measur¢2002), 511-534, pp. 517. Similar to other coustreommunity sanctions may also be
imposed in the form of training or rehabilitatisrgwever, this paper focuses on the unpaid work.

%9 Ester Blay, “"It Could Be Us": Recent Transfornaatiin the Use of Community Service as a Punishrirent
Spain,” European Journal of Probatiof(1) (2010), 62-81, pp. 64-67. The “independermfythe sanction in
the first system is limited. Forasmuch as the conséthe offender to the community service ordereiquired,
this sanction still constitutes an alternative tmther sanction (prison or non-custodial sanctidmsjddition,
another channel through which community service b®@ijmposed is on fine defaulters.

%0 Article 33(3)(k), The Spanish Criminal Code (YEAR)
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88 of theSpanish Criminal Codstates that in some cases a sentence of up tydas
imprisonment may be substituted by a fine and conityuservice® This sanction is rarely
imposed as a substitute for custody (under ar88eo theSpanish Criminal Code The
reason for this phenomenon is that the unpaid werkalty is reserved for the same target
population as the suspended prison sentence. THiprison sentence of these offenders is
usually suspended and there is no need for comynsgtvice. On the other hand,
community service orders are quite frequently usead direct sanction for traffic and minor

domestic violence offencés.

The punitive element of community service is onfe tlimitation on the liberty of the
offender during his leisure time. To be precise,ghnction ought to be imposed in a way that
it does not interfere with other obligations of tb#ender, e.g. work, education, family.
Inevitably this requirement burdens the placemask since in practice most of the unpaid
work may be performed only during the evenings awedkends. Furthermore, this limitation

makes it difficult to complete long orders withiretprescribed one year linfit.

The maximum number of hours the offender may baired to work per day is eight, and it
depends on his other obligations. Offenders underneunity service order usually perform
work of maintenance, gardening, assistance in lgldevuses, etc. In 2008 this sanction
constituted 26% of all imposed sanctions. Mosthef drders were up until 30 days and less
than 4 hours of work per day. Furthermore, the ntgjof community service orders were
imposed on traffic offenders (around 76% as contpéweexample to less than 4% property
crimes). As a result, the reform which introducédk tsanction for traffic offenses was

criticised for extending criminal intervention fampopulation who is not really in need of‘t.

The consequence of a breach depends on the wagothenunity service sanction was
imposed. If it was imposed as a substitute for aayst then the offender is required to
complete the remaining prison term. However, ifstldanction was imposed as an
independent sanction, the breach becomes a nenceffer which the penalty is a fine, and

the original offense remains unpunisiéd@his type of a system stresses the problem irgusin

1 Blay (2010),supranote _, p. 65. The author suggests that this ppticthe law leads to rare cases where
courts impose a sentence of 400-700 days of contynsaivice.

%2 Blay (2010),supranote _, pp. 67-68.

% Blay (2010)supranote _, p. 65.

% Blay (2010),supranote _, p. 67-72, 76; Blay (2008)ypranote _, p. 252.

% Blay (2010),supranote _, p. 66-68.
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community service to replace other non-custodialcBans. It increases the offender’s

incentives to breach the order and might leadwaste of resources (see Section 2).

3.1.5. Summary and ldentification of Common Problera
The following table summarises the main featurex@hmunity service in the reviewed

countries (Table 1).

Table 1: Community Service in Selected European Cauries.

England and Wales 1972 40-240
Scotland 1979 20-300 155 65%
Netherlands 1989 40-240 69 75%
Spain 1995 180 days (or up to 2 years 30 days or less -

Source own table based dhid.

The abovementioned overview stresses several pnsblen the implementation of
community service. These difficulties impede thencs@n’s potential to substitute a
significant portion of custody sentences. Firste tprescribed maxima of hours for
community service are too low and lead the judgegetrrceive this penalty as a “favour” to
the offender. Therefore, it is imposed mainly irses of non-serious crimes such as traffic
offenses and property crimes. This may also exptenmerely partial substitution of prison
sentences (net-widening effe@t)Second, this sanction mainly restricts the leigime of
offenders, especially when the offender is employedpaid work during evenings or
weekends). This feature of the sanction makes camtynservice comparable to fines rather
than to prison. The European model of communityiseroften allows the offender to
maintain the way of life he had before being serden The offender may keep his current
job, continue his education etc. Certainly, thiackiof punishment may not be genuinely
considered as a substitution to imprisonment. Agurisentence usually means a significant
restriction of the person’s liberty and a substnthange in his way of life. On the other

hand, performing the unpaid work during leisureetimay be considered as a “fine on

% See Anton Van Kalmthout, “Community sanctions aneasures in Europe: a Promising Challenge or a
Disappointing Utopia?” irCrime and Criminal Justice in Europ€ouncil of Europe Publishing, Strasbourg,
2000), 121-133, p. 127.
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time™®’. Instead of giving away a portion of a person’siltte he gives away a portion of his
time. In order to place community service abovediand closer to a prison sentence on the
sentencing scale, the opportunity costs of thisctsam for the offender should be
substantially higher than the monetary equivalehtaofine. The punishment costs the

offender experiences from community service shbelanore similar to his costs of prison.

The third problem of implementation is that the conmity service sanction is often not used
to its full extent. Courts tend to impose sentenebgh are significantly shorter than the
prescribed maximum number of hours. The lower B tlumber of unpaid work hours
imposed on the offender the weaker is the restnctin his liberty. Thus, not using this
sanction to its full extent decreases its potemtiaubstitute a prison sentence. A support for
this argument may be found in a study conductedamnmunity service in the Netherlands.
This study demonstrated that only when the uppe&ntaf community service hours was

used (150-240 hours), the net-widening problem missmised®®

Another difficulty raised in some countries is dhelay in the execution of ordetsin most

of the jurisdictions the criminals are requirectory out work which otherwise would not be
performed. This condition was introduced in order avoid unfair competition in the
employment market. However, this restriction cdnsts one of the factors which brings
about the shortage of placement opportunities. y3ela the execution of a punishment
undermine the credibility of the criminal justicgsgem. Moreover, celerity of enforcement is
an important element in crime preventiGherefore, prolonging the period between the

crime and the punishment might lead to under-detes.

In order to exploit the potential of community Seevas a substitute for custody, the costs of
this punishment for the offender ought to be raigedesemble better the costs of custody.
Due to respect for human rights, these costs shmtltde raised by imposing on the offender
a more burdensome work by nature. Instead, thes cogght be raised by increasing the
incapacitating element of community service, eoqger periods of unpaid work. A more
incapacitating nature of the community service wadlise the confidence of the public and
the sentencing agents in this alternative sanciioth allow for a genuine substitution of

custody.

" pease (1985%upranote _, p. 74.

% Spaans (1998pupranote _, p.13.

% Mclvor, Beyens, Blay and Boone (2018ypranote _, p. 85.

0 Cesare Beccari@n Essay on Crimes and Punishme(htsernational Pocket Library, Boston, 1983), Cleap
19, p. 51.
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3.2. Electronic Monitoring: Countries’ Experience

Electronic monitoring is used in Europe in diffarestages of the criminal justice system.
Almost in all jurisdictions this measure was intnodd in times of overcrowding prison
population with the aim of having a less costly yeedible substitute for prison (or
remand?). The most commonly used monitoring technology Huarope is the Radio
Frequencies (RF). Under this equipment a monitodegice is put around the ankle of the
offender. This device sends signals through a phioeewhenever the individual is absent
from a certain defined area (usually his home)sThay be used also to exclude a person
from certain areas. Another technology is voicafiation. This is the least costly option
since no device is installed. The offender is suged by phone calls with voice verification
made to the location where he is ordered to balllyinsome countries apply, or discuss the
possibility of using the Global Positioning SystéGPS). This technology is more advanced
and allows following the whereabouts of the offande any given timé? Therefore, this

technology is also more expansive than RF and waadécation.

3.2.1. England and Wales

England and Wales were the first in Europe to ohice electronic monitoring in the 1980s,
after adopting it from the Unites States. This meeasure was explored in times of growing
prison population and as a response to the netawiggroblem of other alternatives such as
community service. Following the experimentatiothaglectronic tagging it was introduced
in the Criminal Justice Act 199Electronic monitoring was perceived negativelyhboy the
sentencers and by the Probation Office and wasyranplemented. Eventually, in 1999 due
to a 50% increase in the daily prison populatioe tHome Detention Curfew (HDC)
programme was initiated. Under this scheme, ekgjirisoners serving a sentence of three
months to four years could be released to homeareement 60 days prior to the completion
of their sentence. Subsequently, the number ofviddals under electronic monitoring
significantly increased. At this stage the programmas perceived positively and its
estimation indicated that this policy saved aro@@®0 prison places which economised
around £36 million. As a result, the period of H¥@s extended from 60 to 90 ddys.

" Pre-trial and during trial arrest.

2 Nellis, Beyens and Kaminski (2013)pranote _, pp. 5-6.

3 George Mair and Mike Nellis, “Parallel Tracks'rdbation and Electronic Monitoring in England, Wsabnd
Scotland,” inElectronically Monitored Punishme(®013), 63-81, pp. 64-69.
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Electronic monitoring in England and Wales is imgubsit the stage of early release, pre-trial,
and as a requirement attached to other communitglfdes. As compared to other European
countries, this jurisdiction has the highest numbfeelectronically monitored offenders. In

2011, there were around 23,000 offenders undestiieme at any given day. RF is the main
technology used for the surveillance and the marinmours the offenders may be confined
per day is 12. The completion rates are quite Higlivever this may be attributed to the fact
that only low-risk offenders are found to be ellgilor this option. The estimated daily costs
of the programme per offender are around €14.4@.1£)°* and they include all the

monitoring, service, equipment, installation andawh expenses.

Nevertheless, the lack of clarity with regard te thrget group for this sanction is a persistent
problem in England and Wales, and might be theecatigs underuse. In addition, its ability
to constitute a cost-effective mechanism is ceedi in recent years in the course of internal
discussions on budget cuts. When imposed by thd,dbis mainly applied to delinquents
who would not otherwise be imprisoned, thus cauttiegnet-widening effect. Consequently,
albeit being less costly than prison, electronicnittoing is becoming an expensive
sanctiori® when substituting other non-custodial sentencek as fine'’

3.2.2. Sweden

Sweden was one of the first European countriesttmduce electronic monitoring as an
alternative sentence for short-term imprisonmerth@é1990s. The main justification for this
reform was to avoid the negative effects of pribgnoffering a proper alternative to it. In
addition, it was meant to constitute a less cos#gction as compared to custody. Sweden
began piloting the programme in a limited numberegfions in 1994 within a scheme named
Intensive Probation with Electronic Monitoring (IBE The new sanction combined
intensive control with rehabilitation. Thereforehet offender had to stay under home
confinement (with RF electronic monitoring) andJeahe premises only according to a

schedule for work, treatment and other agreed iiesv The programme was finally

" Converted based dritp://www.xe.com/currencyconvertgeccessed on 8.12.2013).

S Mair and Nellis (2013)supranote _, p. 73; Susana Pinto and Mike Nellis, SpeElectronic Monitoring
in Europe: Analysis of Questionnaires 20121 CEP Electronic Monitoring Conferen¢2012), pp. 2, 5.

" For example, the costs of a fine is expected tmWer. Even if there are costs of enforcing aniiecting the
fine, these costs are conditional on the lack ohgliance by the offender. In other words, as loagsame
offenders comply with their sentence and pay tfiees, the costs of enforcing the fine are zero.t@nother
hand, the expenses on electronic monitoring aray@wequired, even when the offender is in compéafirst,
the electronic device and its installation havetsdSecond, a staff of supervisors needs to beamglin other
to monitor the offender.

" Mair and Nellis (2013)supranote _, pp. 73-74.
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introduce in theSwedish Penal Code 19991d extended to the whole county. It was used to
replace prison sentences of up to three months tiperrequest of the offender and his
eligibility. One of the conditions for receivingishalternative was to have employment. In
addition, this scheme was used for an early reldas#05, the target group of offenders was
extended to cover sentences of prison up to sixtispand a wider range of early relea$es.
Although the private sector is dealing with teclahisupervision, the Probation Service is
entirely in charge of implementing and supervisinig sentence. The hours of confinement
range between 8-23 hours, and the offender is lysolaliged to pay a daily fee of around €6
(50SK)"° to a victim's fund®® According to an assessment conducted in 2011 d#ilg
expenditure on electronic monitoring per offendeiaround €3.50 but it includes only the

costs of equipment and installatitn.

Even though the use of this sanction picked in 1888r its application decreased due to the
introduction of community service with a suspendsshtence which targeted the same
offenders group. A number of evaluations of ISEMaveonducted and found to be positive.
The programme was announced as a success in teprsgoeamme completion, costs, prison
diversion (half of the sentenced to three monthstady served it under ISEM) and
offenders’ satisfaction. However, this alternatpanction is mainly imposed on drunk drivers
and low risk offenders who in general have a bestmrial background as compared to
prisoners. A study on recidivism rates demonstrated there is no significant difference
between offenders under ISEM and comparable offsnoheprison. Nevertheless, drunken

driving delinquents perform somewhat better onabeve-mentioned criteria after ISE¥.

3.2.3. France

France is another European country which implemeletstronic monitoring also in the stage
of sentencing. This measure was first discussdérance in 1989 as an instrument to solve
the prison overcrowding problem. In 1997 electramigging was introduced in tl&ench
Penal Codeand allowed to substitute a sentence of up toyaa&, or enable early release a

year prior to custody completion. For several yaavgas not implemented, possibly due to

8 Inka Wennerberg, “High Level of Support and Higbvel of Control: An Efficient Swedish Model of
Electronic Monitoring?” irElectronically Monitored Punishme(®013), 113-127, pp. 113-114.

9 Converted based dritp://www.xe.com/currencyconvertdeccessed on 8.12.2013).

8 Wennerberg (2013pupranote _, pp. 115-116.

8 pinto and Nellis (20125upranote _, p. 4.

8 Wennerberg (2013)upranote _, pp. 114-122. The strength of this study In the reliable control group.
Since initially the policy was implemented onlydertain areas, it was possible to match the treatgr@up to
a control prison group in another area where ISEA8 not available.
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the increasing use of other alternatives. Howeatthe beginning of 2000s this situation
changed. Electronic monitoring was introduced ih sthges of the trial, i.e. pre-trial

detention, court sentencing and post-trial reles009, the period of home confinement
for early released offenders was expanded to tvaosyenabling releasing a larger portion of
offenders. Finally, the tracking system (GPS) wasoduced and applied to dangerous

offenders after serving their prison sentertes.

The condition to impose electronic tagging as asstution for short-term imprisonment is
the existence of work, family obligations, educatietc®® This option is used mainly for
drunk-drivers, other traffic offenses, drug and sowolence offenses, usually only during
the week-days. Those delinquents have on average fawourable characteristics than
prisoners (employment, family, education). The clatgn rates are high, with only around
5% withdrawing from the programme. When observiegtencing distribution during the
2000s, it does not seem that this alternative madffect on the growing prison population.
In 2011, less than 8,000 individuals were undectedaic surveillance as a sentence and
early release. The estimated daily expenses otrahe tagging are €15.50 for RF and €30
for GPS. These costs include equipment, instafiaitd monitoring®

3.2.4. The Netherlands

In the Netherlands the discussion on the electroroaitoring began during the 1980s. The
primary goal of considering introducing this metheds to resolve the scarcity of prison
cells and reduce the penalty costs. The first exyrtation with electronic surveillance was
initiated in 1995 in a couple of Dutch provincesll&wing that electronic monitoring was

introduced in different stages of the criminal jestsystenf®

The Penitentiary Principles Act of 199@gulates a back-door policy. Under this Act,
selected prisoners are chosen to serve the rerggianod of their prison sentence outside
prison. During this period they are electronicalyonitored (the first third of this

programme) and obliged to participate in differawtivities which would assist them to

integrate into the sociefyf.In addition, electronic tagging may be used inrémand phase,

8 René Lévy, “From Tagging to Tracking: Beginningsl @Development of Electronic Monitoring in France,*
in Electronically Monitored Punishme(2013), 128-149, pp. 128-132.

8 Article 132-26-1The French Penal Code (YEAR)

8 Lévy (2013)supranote _, pp. 136-137; Pinto and Nellis (20&2jpranote _, pp. 2, 6.

8 van Swaaningen and Beijerse (201®)pranote _, pp. 172-175.

8 peter J.P. Tak, “Prison Policy, Prison Regime Bmdoners’ Rights in the Netherlands under the 1998
Penitentiary Principles Act,”International Penal and Penitentiary Foundatio(R008) available at
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and this form is regulated by the prosecutirrinally, electronic monitoring may be
imposed also as a front-door scheme. This form aitrol may be combined with a
suspended sentence or other non-custodial sandtortee period of 6-12 montti8 This
option is rarely used. For instance, during thegoeof 2002-2003 this sentence constituted
only 3% of all the forms in which electronic monitaqy was used. However, electronic
monitoring was implemented also as a way to exegytason sentence of up to 90 days, i.e.
“Electronic Detention” (and later on “Electronic tie Arrest”). This was introduced by the
Ministry of Justice in 2004 and administered by Ereson Department. The offenders under
this scheme may keep their work and the rest ofithe ought to remain under home arrest.
The unemployed offenders are required to remaild@#s a day under home confinement
and they have two hours of free time. An evaluatibthis programme was positive. Around
93% of the offenders completed their sentence.hEumore, the daily expenditure for
electronic monitoring was €40 per person, whichstitutes one third of the costs of a prison
cell in low-security prison. This scheme was diseds for several years as a potential
sanction to be introduced in the law. However,0AR2it was eventually rejected by the State
Secretary of Security and Justice with the assertinat it does not constitute a credible

alternative to prisoi’

3.2.5. Belgium

In Belgium, electronic monitoring was first discadsin 1996 and the first pilot programme
took place in 1998. The need for custody altereagwmerged in times of overcrowding
prison population. Namely, 116% of the prison c#iyagas used during this period. In 2000,
the implementation of electronic monitoring waseexted to the whole country through
regulatory documents (Ministerial Circular Lettershlbeit being introduced with a
rehabilitative aim, alongside the controlling goas, of 2006 electronic monitoring became
merely a cost-effective substitute for custody. @lady cost of this measure is €39, which is

three times less than the daily expenditure onpoisener, i.e. €128"

http://www.internationalpenalandpenitentiaryfourndatorg/Site/commun/contributions Stavern.htaccessed
on 28.11.2013).

8 van Swaaningen and Beijerse (201)pranote _, p. 186.

8 Tak (2001)supranote _, p. 170.

'van Swaaningen and Beijerse (201)pranote _, pp. 179-182.

1 Beyens and Roosen (2018)pranote _, pp. 57-59; Kristel Beyens and Dan Kamingkithe Sky the Limit?
Eagerness for Electronic Monitoring in Belgium,Bhectronically Monitored Punishme(2013), 150-171, pp.
150-153. The Act of 17 May 2006 created the Semtémplementation Courts which is in charge of thdye
release process, and regulated the use of electnaomitoring as a way to execute a custodial punésit. In
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Currently electronic surveillance is used as bamttrcand front-door schemes. The former is
available for offenders who are serving a prisamesgce of more than three years. In these
circumstances, they may be released to home coménesix months prior to their eligibility
to parole. The latter scheme, the front-door optisrused for prison sentences of up to three
years. In this case, a court-ruled prison senté&hedmost automatically converted to home
detention by the prison governor. In addition, si212 Belgium is using voice verification
technology as a home surveillance. This method aeslisignificantly the expenditure on
electronic monitoring since its daily operation tsosre only around €5.50 per person.
Offenders without meaningful activity may leaveitheuse only for four hours per day, in
order to search for a job, medical treatment, €hgs “time-window” may be extended to
eight or even 12 hours if the offender has employnee other important activities. In 2009,
around 72% of sentences under electronic monitdasted up until 150 days. However,
some offenders spent more than two years understingeillance. The rate of compliance
that year was around 76%. Finally, the current Bteri of Justice announced that a GPS

system would be introduced in the pre-trial phaséainuary 201%

The use of electronic monitoring in Belgium is ie&sing over the years (from less than 300
at the beginning of 2000s, to around 1318 offende2013). On the one hand, it seems that
the problem of prison overcrowding has not beenlvesl. Whereas in 2006 around 116% of
prison capacity was exploited, by 2013 it was alye423%. On the other hand, there are
almost no short-term (up to one year) prisonersBeigium, which implies electronic
monitoring is a real alternative to custody. Thelaration for this may be that until 2013
prison sentences of up to eight months were natug®d due to prison cells shortage. Hence,

the new technology enabled to execute prison seesamhich before went unpunish&d.

3.2.6. Summary and ldentification of Common Problera
The following table summarises the main featuresl@ttronic monitoring implementation in

the discussed countries (Table 2).

fact, electronic monitoring was never discussed amtbduced by the Parliament in a regular legigtat
procedure. Hence, there is no clear instructionaaitéria of the target group for this measurelf).

%2 Beyens and Roosen (2018)pranote _, pp. 59-64; Beyens and Kaminski (2088pranote _, p. 162.

% Beyens and Roosen (2018)pranote _, p. 65; Beyens and Kaminski (20E8jpranote _, p. 165.
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Table 2: Electronic Monitoring in Selected EuropeanCountries.

= Pre-trial
England = Early Release 90 days (early
and Wales = Requirement to a release)
community sentence
Sweden 1994(P)/1999(l) | Sentence 6 months (sanction
= Pre-trial
France 1997(1) = Sentence 95%
= Early Release
: gﬁ mt?llgr?uent toa |° 8months
PP . (supplement)
suspended prison | 90 davs
Netherlands | 1995(P)/1999(l) sentence y
(executed
= Way to execute a prison
prison sentence sentence)

= Early release

- Waytoexecutea | 3 years (prison

, . execution) o
Belgium 1998(P)/2000(1) prison sentence - 6 month (early 76%
= Early release
release)

Source own table based dhid.

The above-mentioned overview suggests there angfisant differences across jurisdictions
in the way of implementation and the stages in twhetectronic monitoring is dominant.
Nevertheless, some common problems might be idedtifFirst, often there is no clear
understanding and uniformity with regard the tagggbulation for this method. All the more
so when other alternative sanctions such as comynagarvice are also available. Second,
when imposed as a punishment, it seems thereasaidening effect, and it is often used to
deal with minor offenderg? Finally, despite the potential of electronic morniitg to
substitute a prison sentence, not many countriegtuss a sanction (or as a way to entirely

execute a prison sentence).

Similar to community service, electronic monitorimgy constitute a credible substitution to

a prison sentence. This solution can be cost-@&ffeethen properly used. However, those

* Those were also partially the reasons not to dhice electronic monitoring in Belgium in the sewiag
phase. See Beyens and Marijke Roosen (2@&L@yanote , p. 61. See also Mair and Nellis (20%8pranote
_, pp. 73-74, for the persistent problem of idemi§ the right target group.
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two alternative sanctions often overlap in the seoftheir target groups. Therefore, the
goals and the structure of their implementationhdbug be clear. The following sections
discuss possible substantive and procedural sahitiéirst, the Israeli model is presented in
order to assist in designing the substantive stracbf community sanctions. Second, the
structure, goals and the target group of both conmityservice and electronic monitoring are
discussed. Lastly, a procedural solution which ncostiplement the substantive suggestion is

offered.

4. Substantive Solution

In order to design sanctions in the community whitdty be truly used as an alternative to
prison it has to impose similar costs of punishnm@anthe criminal as the costs of custody.
Namely, the penalty has to be burdensome. Thehdbad deterrence is the imposition of
higher expected costs of crime as compared to émeftis the criminal derives from .
Therefore, in order to deter behaviour which wasvijmusly punished by prison the
alternative sanctions must impose sufficiently hogists. Support for this argument may be
found in the common criticism that these senterarestoo soft and incapable for replacing
custody?® Hence, in order to legitimise and promote thesectians as a substitute to
custody, they have to be perceived by the enforoémethority and the public as punitive
and deterring enough. The Israeli model of comnyusetrvice is presented since it imposes
sufficient costs of punishment. In addition, theisture of this punishment in Israel provides
clarity and assists in using community servicetfa "right" population. Therefore, it may
assist in designing a model of community servicactvhwould deal with the identified

problems.

4.1. Community Service: The Case of Israel
In the Israeli criminal justice system there are anctions which entail an unpaid work in

the community, i.e. “Community Service” and “Sewvidor the Public Benefit Order”

% Gary S. Becker, "Crime and Punishment: An Econofyiproach,"The Journal of Political Economiy6(2)
(1968), 169-217.

% See for example, Paul Larsson, “Punishment inGheimunity: Norwegian Experiences with Community
Sanctions and Measures,” @ommunity Sanctions and Measu(602),supranote _, 393-419, p. 402; Dick
Whitfield, The Magic Bracelet: Technology and Offender Sug@wi(Waterside press, Winchester, UK 2001),
p. 47; Boone (2010)supra note _, p. 22; Tonry and Lynch (199&upra note , p. 112; The Scottish
Government2010/11 Scottish Crime and Justice Survey: Mairdifigs(The Scottish Government, Edinburgh,
2011), p. 107.
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(SPBO). They differ in the severity of the punisimetheir implementation and the

characteristics of the target population.

The SPBO was introduced in Israel in 1979 in certaunicipalities and in 1994 it was
expanded to the whole country. The nature of tlhusighment significantly resembles the
European model of the community service orders iimposed in the form of a number of
unpaid work hours and intended to be performedhbyoffender during his leisure time. The
SPBO must be performed within one year and theatiat office is the body in charge of
this penalty. Initially the SPBO was introducedaasalternative to custody. However, similar
to the European experience, it served more ofteanasalternative to other non-custodial

sanctions”

The current Israeli Penal Code explicitly stategt the SPBO is not an alternative to priSon.
According to the law, the SPBO may be chosen anati®n by the courbnly if a prison
sentence was not imposed. This sanction may be ioechbwith other sanctions or be
inflicted as a single punishment. As stated beftire,unpaid work is imposed in hours and
intended to be performed during the leisure timthefoffender. In case of a breach, the court
may cancel the order and impose on the culprivasentence for the original offente.

Community service was introduced as a penalty tht Israeli Penal Code in 1987. As
stressed in the explanation for the Bill Propota, main reason for adopting this sanction
was to reduce prison overcrowding and to avoid b@mful effects of short-term

imprisonment:>° This sanction is an explicit alternative for aspn sentence as expressed in

its name and its relevant provisions in the law.

The full name of this punishment is “Serving PrisoriCommunity Service”. Thus, already
suggesting it is not an independent sanction, datra of carrying out a prison sentence. In
addition, the sanction of community service is edeed as a custody penalty in the criminal
record of the offender. Furthermore, Article 51bgtates the followingthe court which

sentenced the defendant to a prison term of noertfwan six months, may decide that the

" Bilha Sagiv,Service for the Public Benefit Order in Jerusaleamuary 1982-July 1985Thesis Manuscript
(Hebrew University Jerusalem, Jerusalem 1988)H@hrew).

% Article 71a(a)The Penal Code, 1977

% Article 71d, The Penal Code, 197 Which sanction should be imposed on the offeimiease of a breach is
not specified, thus, it depends on the discreticthe court.

190Bill Proposal 1766(14.1.1986), p. 76. The introduction of commursigrvice came as a replacement to the
Penal Labour Act of 1927nder this act, police could convert a prisonteece of up to three months to a
work punishment outside the prison. In practicdy dew of the offenders were actually referred héstoption
and the work was mainly performed at police staiaithout any rehabilitative value.
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sentenced defendant would serve the prison sentamaghole or in part, in community
service [...].1° Therefore, the law explicitly requires that thanstion would be imposed
solely on offenders who were sentenced to prisomil&ly to European countries, the
execution of community service is conditioned upme offender’s consent?

The nature of the work according to the law istf@ public benefit, without remuneratith,

in state institutions, or other bodi®4.In the past, the sanction of community service was
divided into two types, i.e. sector work and pubkark. The former work was intended to be
performed in non-state bodies. In addition, thegig employer was obliged to pay a wage to
the prison which would then transfer the moneyhdffender after deducting administration
expenses. In order not to create unfair competiaod create unemployment, only the
“unwanted” jobs could be assigned to community iseroffenders® The public work, on
the other hand, was unpaid work performed in dtaties'®® In practice, over the years no
distinction was made between the two types of wamk wages were never paid to the
offenders'®” Consequently, in 2009 the law was amended ancemtlyrall the work is
unpaid and for the public benefit, however, it may performed in state and non-state

bodies'®® Currently, there are around 450 work pld€&shich include hospitals, community

191 Nevertheless, in practice, since prison is comsifl@s a harsher sentence than community senéteris
paribus the community service term might be longer thasrison term, and not one-to-one. See for example,
C"A (Criminal Appeal) 537/8%tate of Israel v. Abrahmeipp. 772-773, suggesting that the court should
receive the community service administrator's aminiegarding the suitability of the offender forpaid work
prior to sentencing since it might affect the ldngt the sentence.

192 article 51b(b)(2), The Penal Code, 1977When the law was discussed in 1987, some of giéament
members offered to increase the prison term whial be substituted to nine months. Due to the ngwdlthe
sanction, the parliament agreed to introduce sirthig) assuming in the future the discussion ofqmgihg this
term would resume. See Parliament Discussion (@8%)on thePenal Bill Proposal (Amendment no. 21) —
1987,(Second and Third Voting). (In Hebrew).

193 Forasmuch as community service is a full-time @ylent, some of the offenders do not have income
during the period of the sentence. Therefore, unddain conditions, the Israeli law entitles theffenders to
social security benefits to provide their basicdseéhe monthly payment in these cases is arou@,&ghich
constitute approximately 16% of the average waderael. See First addition, Article 16, and Secaddition,
Income Support Law, 1980 his amount is for a single offender, and mayinmeased if the offender has
dependents. Nevertheless, the conditions for remeihe benefits are very strict and not all offersdare found

to be eligible. For example, at the beginning & #990s, only 34% of those serving the communittesee
received social welfare. See Sagiv (19%upranote _, p. 236. (In Hebrew).

14 Article 51a,ThePenal Code, 1977

195 Article 51a, The Penal Bill Proposal (Amendment no. 21)-19%&rliament Discussion (1.4.1987) on the
Penal Bill Proposal (Amendment no. 21)-19&econd and Third Voting). (In Hebrew).

1% Article 51a,ThePenal Bill Proposal (Amendment no. 21),1987

97 HCJ (High Court of Justice) 114/0Banot and others v. The Prison Servi@9.9.2007), para. E. (In
Hebrew).

198 Amended Article 51aThe Penal Code (Amendment no. 102), 2009

199 prison ServiceYearly Report 201,2. 172, available at
http://ips.gov.il/Web/He/News/Publications/Repdbsfault.aspXaccesses on 16.11.2013). (In Hebrew).
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centres, rehabilitation institutions, museums, gasgd municipalities, police stations, prisons,

centres for disabled children, elderly houses, sishdiomeless shelters, &té.

There are no prescribed limitations on the typeofiénses and offenders who may be
sentenced to community service. The length of dmamunity service equals the length of
the prison term with subtracted weekly rest days sabbaticals by law. Furthermore, the
period of community service decided by the coursie completed in a sequential manner.
The structure of community service is eight andad hours of work per day, five days a
week. In exceptional cases the court may reduceldilg quota of hours, but not below six
hours™* In case of unjustified breach of this sanctionnegally the offender would be
obliged to serve the remaining of his sentencaisop*? The body which is in charge of the

administration of the sanction is the Prison Se&rvic

The most extensive study on the Israeli commuretyise was completed in the 1990s. It
compared four groups of offenders: (1) defendarts were sentenced to community service
after the 1987 law, (2) offenders who were senprison of up to six months before the
introduction of community service, (3) offendersomiere sent to prison of up to six months
after the introduction of community service, (4)nminals who received the SPB® The
following main characteristics were found with retjdo the offenses and the offenders
serving community service. The majority of the affers were male; convicted for violence
offenses (more than 50%); with a criminal re¢6t@74%, on average 7 offenses) and about
24% of them committed drug offenses in the pastiewsdnvicted in the past (79%, on
average 4.8 offenses); did not serve prison seatéft%); received between 4-6 morths

of community service (61%) with additional penatieuch as fine, suspended prison, etc.
(97%). Around 13%'° of these offenders committed additional offensesing their

community service, and 22% within a year and a &ffr completing the sentence. In terms

10 An official reply by the Prison Service to an adisirative court order 24952-06-11 (17.12.2012).

1 Article 51f, ThePenal Code, 1977

12 Articles 51i-j, ThePenal Code, 1977

13 3agiv (1997)supranote _, pp. 78-79.

14 Criminal record in this context contains the numb&cases in which the offender is/was suspecfed o
crime. This is different from the number of conigcts which refer to cases in which the offender ¥eamd
guilty.

15 Among prisoners there is a higher portion of offers who receive less than five months imprisonnee
Sagiv (1997)supranote _, p. 110.

16 This estimation is similar to the portion of oflars committing crimes during their community seevbrder
in England and Wales and in New York City. See Moand Tonry (1990supranote _, pp. 161-162. It should
be noted, that prisoners, albeit incapacitatedasiooally commit crimes during the prison time aslwFor
instance, the above-mentioned study found thatrat@%0-7% of prisoners commit crimes while servingitt
sentence. See Sagiv (1993)pranote _, p. 125.
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of criminal record and past convictions, the comityuservice offenders resemble more the
group of prisoners than the SPBO offenders. Howewerterms of recidivism rates,

community service offenders are closer to SPBOnaliées. Interestingly, the offenders who
were sent to prison after the introduction of tenmunity service sanction have a “richer”
criminal record than those who were imprisoned tgetbe amendment. This might imply

that “lighter” offenders were diverted from prisand made place for “harsher” offendéts.

The main three elements for the assessment of comtyrservice’s success are the level of
prison substitution, the rate of completion andréte of recidivism. The first element refers
to the question of net-widening effect. The trenfdimprisonment in Israel after the
introduction of community service presents evidefoceghe reduction of prison sentences up
to six months. At the same time, the number ofgorisentences longer than six months
increased. Nevertheless, the trend of prisoners1p8r000 inhabitants was reversed and
began decreasing. These findings imply that the alésvnative sanction - albeit not entirely
avoiding the net-widening effect - indeed divertegortion of delinquents from short-term
imprisonment-'® Therefore, it may be concluded that the commusiétyice in Israel is not
reserved only for first-time offenders who commiight” crimes and would otherwise

receive non-custodial sanctions.

The second factor which should be considered wikeasaing the success of an alternative
sanction is the rate of compliance. If the delingaeare diverted from prison, but do not

serve their sentence in full, the alternative sanciay not be regarded as an appropriate
response of the criminal justice system. Examirting Israeli completion rates reveals a

promising result. Between the years 2005-2012 thmber of sentenced to community

service per year was mostly more than 4000 offendédre completion rates of this sanction

during this period ranged between 77%-949o place this finding in perspective, it may

be compared to the completion rates in some Europeantries. For example, in Scotland

only 65% of the offenders completed their sentdreteveen the years 2007-2088During

the same period, around 76% of delinquents contpletenmunity service orders in the

17 sagiv (1997)supranote _, pp. 98-143.

18 gagiv (1997)supranote _, pp. 217-220. This diversion is not absokince the portion of reduced short-
term prisoners is lower than the increase in comiywwervice offenders.

19 prison ServiceYearly Report — 2005-201available at
http://ips.gov.il/Web/He/News/Publications/Repdbsfault.aspXaccesses on 16.11.2013). (In Hebrew).

120 Mclvor (2010),supranote _, p. 51.
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Netherlands? The Israeli findings are especially important sirits community service is
substantially more burdensome than the Europearehinoderms of time. The majority of
the community service orders in Israel are of 5dnths, full-time employment. Certainly,
such a sentence requires higher commitment fronottemder. Furthermore, the profile of
the Israeli community service offenders is not litigy” than in Europe. In fact, in recent
years, almost 60% of those offenders were incaguaditin their past in one way or another

(served a prison sentence, community service, emtsgpme time in pre-trial detentioly.

With respect to recidivism, in the above-mentiomesearch it was found that delinquents
after community service reoffend twice as lessamspared to ex-prisoners (22% versus 42%
respectively)->* Certainly, a plausible argument is that theseifigsl might be attributed to
the selection bias. In other words, those resulghtsimply suggest that the courts impose
prison sentences on more risky offenders. Nevertisela counter argument might be the
characteristics of the Israeli community servicewdiers. A criminal record is usually a good
predictor of reoffending. Therefore, the fact thia¢ majority of delinquents receiving the
sanction of community service possess criminalndx¢/4%), suggests they are not low-risk
offenders. In addition, even if the difference @offending rates between those two groups is
smaller or even non-existing, community service nayiewed as a cost-effective policy for
the following reasons. First, prisons are conside® a more expensive method of punishing
than community service. Second, under the latterctgan, offenders are potentially
producing benefits for the society through unpaiorkat?* Therefore, community service

may be regarded as a success in terms of subsegoéending as well.

4.2. Suggested Structure of the Alternative Sanctns
Sections 2 and 3 identified several problems winehht decrease the cost-effectiveness of
the sentencing system. First, the alternative gamsti.e. community service and electronic

monitoring, suffer from the net-widening effect.ighn turn, may increase the costs of the

121 Boone (2010)supranote _, p. 34.

122 prison ServiceYearly Report — 2009-20]1available at
http://ips.gov.il/Web/He/News/Publications/Repdbisfault.aspaccesses on 16.11.2013). (In Hebrew).

123 5agiv (1997)supranote _, p. 212.

124 This argument might not hold if the prison serassa better incapacitation method and preventsesrim
during the execution of the punishment. This i® tifuthe rate of reoffending during the communignsce is
significantly higher than during the prison term.the example of Israel, this does not seem théeease, see
supranote _ and the accompanying text, suggestinghieaprobability of reoffending under community seev

is more probable only by 7% than prisoners duri@rtsentence. In addition, as explained by Mand Tonry
(1990),supranote _, pp. 161-163, it is too expensive endeatouncapacitate all offenders who pose some
risk of reoffending, and the benefits might nottifysit.
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sentencing system since too costly sanctions gpesed on offenders who may be deterred
more "cheaply". Possible reasons of the net-widgefifiect are the softness of the alternative
sanctions; lack of public support; the need foermediate sanctions which are not only
substituting prison; and difficulty in identifyinipe cases for which these sanctions should be
used. The second problem with the use of alterea@nctions is the delays in their execution
due to limited placement opportunities. Third, withe current European model of
community service and electronic monitoring it ist itlear in which cases and on what
population it should be imposed. The suggestedgdesi the community service and

electronic monitoring in the following sections magtentially resolve these problems.

As mentioned before, the underlying suggestionoisntrease the offender’s punishment
costs of these alternatives. In addition, it isoramended to introduce clear goals and
structure of these sanctions. The latter wouldsassi placing the community service and

electronic monitoring on the sanction continuum.

4.2.1. Community Service: The Double-Track System

As have been already discussed, the sanction ofnconty service has many benefits. First,
it has the potential to divert offenders from castoThis in turn, might avoid the negative

effects of prison on the offenders in terms of aliging with delinquent population; reduce

the costs of punishment; avoid isolation of theenffer from his family and the society;

enable the delinquents to acquire work skills; éase the benefits for the society through
performing an unpaid work, etc. An additional adege is the expansion of the sentencing
system in order to better suit the different offsnand offenders. This would assist to tailor
the punishment to the severity of the crime andctieracteristics of the offender and thus,
achieve better marginal deterrence. However, ierota achieve these goals, the community
service sanction must be implemented efficientlyerEfore, this section proposes a model
which might achieve the abovementioned goals.

On the one hand, community service should be pedeas severe enough in order to truly
legitimise it as a substitution for a prison sentenOn the other hand, a similar sanction
should be available in the continuum of sanctiasmamindependent penalty. There are cases
which are too “light” to be dealt with an imprisoent or its alternatives, yet too severe to be
dispensed with merely a fine or a suspended seatéierefore, it is suggested to create a

“double-track system” of community service sentelbbased on the Israeli model.
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The first punishment would be called the “Publio&e&/” and resemble the above-described
Israeli model of community service. In other wordentences of up to six months of prison
might be converted to the same period of unpaickwdmveek of this sanction would include
5 days of unpaid work, 8 hours per day. After aqaeof implementation, this sanction might
be extended to substitute a longer prison sent@ngeone year). Such punishment imposes
on the offender sufficient costs of incapacitatf@nwhile diverting him from prison. Hence,
the public and the courts might perceive it as @prepriate alternative for a prison sentence
and use it more often for the “right” populatitfi.Consequently, community service would
not be reserved only for first-time offenders cortimg light crimes. This in turn, would
reduce the burden on prisons. In addition, a systhioh directly translates a prison term to
work periods assists in creating uniformity in #entencing decision-making. When the law
is merely providing the maximum bound of hours hicay be imposed on the offender, it
is difficult for different courts to impose similaanctions in comparable cad&sThis might
impede deterrence since the expected costs ofree @ie not clear. On the other hand, when
the sanction of unpaid work is imposed in the samag as imprisonment, it is simpler to

achieve unity.

The second punishment in the double-track systemdnee called “Social Benefit Service”
(SBS). This sanction of unpaid work should resemthke European model. However, it
should clearly be an independent sanction whicls adue substitute a prison sentence. The
SBS should be used on offenders who may not berddtenly by fines, or those who
committed crimes which are too severe to be pudighefines. Like in Europe, the Social
Benefit Service would be imposed in hours to befgsered during a certain period.
Nevertheless, since it is not intended to be usedses of offenders who would otherwise be
sent to prison, the upper limit does not have thigha. This sanction should be placed on the

scale of sentencing below the Public Penalty amdealine and suspended sentence.

125 The classical meaning of incapacitation is thesjtaf restriction of the offender in order to prevé@im
from committing crimes. The sanction of communignéce restricts the freedom of the offender duting
working hours, thus, decreasing his opportunitfesoonmitting crimes.

126 5ome evidence for the decrease of the net wideeffiegt when imposing harsher community service by
found in the Netherlands. Spaans (19%Rjpra note _, found that the offenders who receivedntaimum
range of community service hours (151-240 hoursg@mled the prison population (p. 13).

127 For this problem see for example, Mclvor (1992jpranote _, p. 147.
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Creating a dual system with two different sancttéhsight better achieve the goals of both,
reducing imprisonment and creating a more divagifentencing system. The names of the
sanctions have a purpose as well. It expressasdifferent punitive “bite”. Nevertheless, the
two sanctions would not differ in the nature of gexformed work, but only in its length. As
prison terms vary in their length and not in theanditions, the Public Penalty should not
impose a more burdensome work than the Social BeSefvice. This separation might
assist the courts to use it optimally imposing it the right population. It would prevent
confusion with regard to the goal of the sanctiod the ways to properly implement it. The
SBS provides the courts with an intermediate sanctvhich may be imposed on the
offenders and offenses which are too serious foine but not serious enough for prison.
Therefore, this system minimises the temptationusing the Public Penalty on those

offenders and widening the net.

The introduction of a double-track system solveso ahe problem of the response to a
breach. In case the breach is of the Public Pentdty offender is sent to complete the
remaining prison term. However, if the SBS is bheal; there should be a separate sanction
for the primary offense and for the violation. Festance, in criminal justice systems which
use the day-fine, the breached SBS would be trausta a comparable fine. Yet, in addition,
the number of the imposed days, which expressesseierity of the crime, would be
increased in order to capture the response fobteach. This is possible since a breach of
the original sanction may be viewed as a violatba court order. Consequently, the double-
track system avoids two problems. On the one handirary to the current model of
community service, it does not impose a prisoneserd on people who without the existence
of community service would receive non-custodiatipiment. On the other hand, it does not
create incentives for an efficient breach of thiginal sanction?® The additional sanction
for the mere violation of the SBS increases thdéscotbreaching and prevents it from being

efficient for the offender.

12 The closest example of such a system is SpainSsetion 3.1. However, community service as a tirec
substitution to prison (under article 88 to the 8pla Criminal Code), is rarely used. In additidre tnajority of
community service orders in Spain are imposed effid¢roffenders. The Israeli model, on the othenda
diverts “harsher” criminals and a larger range fiémses. Furthermore, both forms of community smEnin
Spain (direct community service, and the substitufor prison) could replace prison, thus making gystem
inherently different from the suggested doublekragstem.

129 As discussed in Section 3.1 in Spain for instaircease of a breach the offender is sanctionedt faut the
original offense remains unpunished.
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Different criminal justice systems often imposer&sgn sentence on fine defaultéf8The
less punitive systems impose community servicetsarg This paper suggests imposing the
SBS sanction on fine defaulters. The fine defaofiydation should not immediately receive a
prison sentence since the costs of this punishiaenmuch higher than a fine, both for the
offender and for the society. The severity of thi#erse usually does not justify
imprisonment and the fine is often not paid duentbility rather than a choice. Similarly,
the Public Penalty also should not be a defaulpawese for failing to pay a fine. This
sanction is an alternative for prison, thus, impgssimilar high costs of punishment on the
offender. On the other hand, the SBS punishmenthtragcurately substitute a fine for
offenders who do not pay it. First, it is the nsanhction on the scale of sentencing, thus being
a legitimate substitute for a fine. Second, the fimay be easily translated to a number of
working hours. For instance, if the offender reeedia fine of 500 euro, and the minimum
wage per hour is 10 euro, he would be reqdifed complete 50 hours of SBS. Such a
system would simply impose “fine on time” and alloffenders to choose the way to repay

their fine.

Another suggestion concerns the nature of the wdrich should be imposed on offenders
performing either the Public Penalty or the SBSsubstantial problem which arises in
different European systems is the lack of suitatdek places. One of the reasons for this
phenomenon is the limitation on the nature of tloekwi.e. places which are not occupied by
paid workers to protect fair competition). This turn, leads to delays in executing the
punishment®? As previously discussed, late implementation saction prevents celerity

of the criminal justice system, which is importémt deterrence. This problem might arise in
the double-track system since potentially it wouldrease the number of the offenders
performing unpaid work. Therefore, it is suggedtedelax the limitation on the nature of the
work. All the services which are provided by thatstand projects which are financed from
the state budget should be available for unpaidkveamnctions. The rationale behind this
suggestion is that the saved money may be “injédtadk into the private market to produce
new places of employmeht Thus, the workers who are not employed in thee gpapjects

130 gee for example Blay (200&ypranote _, p. 251, for Spain.

131 Of course, the same rules with regard the offéadEmsent as in community service sanctions wapioly

in this case.

132 Mclvor, Beyens, Blay and Boone (2016pranote _, p. 85.

133 One option may be reducing the social securitytrimtions by employers. This policy is believed to
increase the employees’ recruitment. See for examPECD, “Supporting Employment through Reduced
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due to unfair competition may find work in the @ig market. This type of policy would
significantly increase the opportunities to impdse unpaid work sanctions on offenders,
while at the same time would not increase the uheyngent rate. In addition, the expansion
of types of work might allow imposing this sanction a population which was previously
excluded>** Nevertheless, the places which were availablel mativ for those offenders
(tasks which otherwise would not be performed) &heamain in the pool of community

service work.

Furthermore, the administrating authorities shayptimise the placement of the offenders.
To be precise, each delinquent should be matclsechugh as possible, to the place of work
based on his skills. This strategy of allocationgimiimprove the performance of the
offenders, increase the benefits derived from thairk and improve the satisfaction of the
sentenced individuals. Notwithstanding, offendergheut prior skills should also be

allocated to different work places in order to ailthem to acquire expertise for the future.

Lastly, the courts should be allowed to combines¢heommunity sentences, Public Penalty
in particular, together with other sanctions whegcassary. This would enable better
matching of the punishment to the specific circlansés. Moreover, combination of

different sanctions might increase their strengtid expand the continuum of sentencing.

4.2.2. Electronic Monitoring

The Public Penalty should be the default altereatovreplace a short-term prison sentence.
As opposed to electronic monitoring, the Public d%n does not require a special
technology, which reduces the costs of its impldaién. In addition, as discussed before,
the offender provides benefits for the society Byfgrming an unpaid work. These benefits
may be used to cover the costs of executing thespomrent. On the contrary, electronic
monitoring involves the installation and mainterawt electronic devises which have costs.
Furthermore, the offender under home confinemeas amt perform unpaid work, thus, does
not provide any tangible benefits. Neverthelessctebnic monitoring is advantageous as
compared to prison. The daily costs of confinenagatlower than prison; it reduces the need
to build new prisons; it allows the offender to ntain family and social contacts and avoids
the negative effects of prison. Thus, this optioaynbe implemented wherever the Public

Social Security Contributions[hternational Labour Offic€2011). Another possibility is to offer tax bensgfi
for new enterprises which would create job oppatiem
134 Boone (2010)supranote _, p. 36.
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Penalty is not available, e.g. when the offendemiable to perform an unpaid work, yet his
risk assessment allows to execute his sentente iodmmunity.

Research has shown that some offenders are smmtiffaunderrepresented in the community
service alternative due to disability, substancdiciibn, etc’*® Those offenders may be
suitable to serve their sentence outside the prgls but do not receive this opportunity as
a result of their inability to perform work or due a higher risk of reoffending. The Dutch
experience demonstrates the other side of the €wurts sometimes impose community
service on offenders who may not really perfornthts those delinquents often breach the
conditions. The justification for this practicetisat sometimes the severity of the crime does

not justify prison but also not the lighter non-matal sanctiond®

Therefore, this paper suggests that in the semtgrstage electronic monitoring ought to be
reserved for the cases which do not fit commuretyise. To be precise, in the first stage the
court imposes Public Penalty where applicable ¢fwihg the consent of the offender). This
decision is made based on the severity of the cantethe risk assessment of the criminal.
However, if later on the offender is found, by #ssigning body, as unfitting to perform the
unpaid work, his prison sentence should be exedatésbme confinement under electronic

monitoring.

In order to constitute a credible alternative tsqm, similar to the Public Penalty, the costs
of punishment for the offender should be closethtuse of prison. Namely, the offender’s
liberty should be meaningfully restricted. Under tBuggested structure of electronic
monitoring the delinquent should be required tonsipkis time at home. He may receive a
number of hours per day (between 2-4 hours) of free in order to perform necessary
activities (shopping for groceries, medical treatimeport, etc.). In this “window” of free
time the offenders ought to participate in diffdreneatment programmes (e.g. rehabilitation
from addiction). In order to improve the credibilibf confining offenders with alcohol
problem, the RF system might be complemented kbiyote alcohol monitoring” (RAM).
This technology enables to randomly check alcotssl from a remote locatidfi’ As in
prison, good behaviour may be rewarded by incrgasia free time, or even providing “days
off” (prison furlough). Unlike in the common Eurape model, those individuals should not

be allowed to work. The rationale behind this latitin is that this punishment ought to be

135van Kalmoth (2000)supranote _, pp. 131-132.
136 Boone (2010)supranote _, p. 30.
137 Nellis, Beyens and Kaminski (2013)pranote _, p. 5.
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imposed only on prison-bound offenders who woulteowise lose their employment and be
imprisoned. Hence, to make the alternative credidnhel gain the public support, the
incapacitation power should be closer to imprisontmiloreover, this restriction would not
be burdensome due to the above-presented rule kihghthe community service a default
punishment. Therefore, the offenders which areesmeid to home confinement under the

suggested structure are those who were anyway fouifitcto perform work.

Offenders detained with electronic monitoring degicare incapacitated to a larger extent
than Public Penalty offenders. For instance, thenéo group is required to stay under the
same “monitoring” conditions during the weekends1 the contrary, those delinquents
performing unpaid assignments are incapacitateg while working. Thus, their weekends
and after-work hours are free. This differentiatanoids distorted incentives. If the level of
incapacitation would be equal under both sanctihis would mean that some offenders
work and others have leisure time at home. Consglyueelinquents would be incentivised
to fail their suitability examination to convertetiPublic Penalty to home confinement with
electronic monitoring. Increasing the incapacitatidevel of home confinement
“‘compensates” the lack of work. On the other hdhid, increased constrain on the liberty of
the person may not be viewed as a discriminatiocoagpared to the Public Penalty group.
Forasmuch as those offenders are chosen from thleopandividuals who are found not to
fit work, the alternative they are facing is pris@ertainly, home confinement with free time
may be viewed as imposing lower costs of incapagitdhan prison.

The length of home confinement should be up tavsaxths like the Public Penalty (or up to
one year in jurisdictions which are willing to poolg it). Prisons usually consist of

individuals with commitment problems. The lack effgestrain is one of the reasons for an
individual to commit crimes in the first place. Efenic monitoring acts through the threat of
detection and punishment and not through physieatriction as prisons. Inevitably, it

requires the offender to self-commit to tough ctinds of limited freedom. Thus, prolonging

home confinement to several years (e.g. Belgiumy megult in too high incidents of a

breach.

To extend the sentencing continuum and to enakdegar diversion from prison, electronic
monitoring may be combined with the Public Penalkg. be precise, offenders can be
required (with their consent) to perform an unpawkk during the day, and stay at home
under electronic monitoring during the night. Theveillance device may be also installed in

the place of work in certain cases. This sanctlooukl be reserved for those offenders who
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are found to be fit for Public Penalty, yet theawvel of risk does not allow for complete
freedom outside the working hours. Consequentig, aption would allow including in the

target group more serious offenders who committadtrer crimes without compromising
the public safety. In addition, electronic monitgyi may be combined with suspended

sentence for those who would otherwise be too riskpnly a suspended sentence.

Due to its non-negligible costs and restrictive rabter this paper suggests not including
electronic monitoring in the sentencing continuugydnd the abovementioned structure. The
tangible costs of the net-widening problem are @igh case of electronic monitoring than in
case of the Public Penalty. The implementation lo$§ tsanction entails the usage of
technology. Therefore, imposing these condition®f@nders who would otherwise receive
a fine or probation would increase the generalscostsentencing. Nevertheless, electronic
monitoring should be used as a back-door stratelyy. the European experience
demonstrates, this allows prolonging the periodaty release. In turn, offenders have more
time to adjust to life outside prison, i.e. to tegrate, and the state saves costs of

punishment. In addition, the target group for eaglgase is expanded.

This paper suggests that this sanction would beageth by the prison administration.
Electronic monitoring, as the Public Penalty, sddogé complemented with sporadic human
supervision. In order not to increase significanthe costs of these alternatives, the
supervisors should make unexpected random home/wisits to assure the offender is
complying with the conditions.

5. Procedural Solution

The substantive solution discussed above needs tupplemented by a procedural change.
The first step in achieving more efficient use lbém@atives was to introduce sanctions which
potentially may substitute prison and expand tmgeseing continuum. The second step is to
assure this system is implemented properly in a@echieve its goals. Namely, the decision
makers need to impose the alternative sanctiontheriright” population. Offenders who
may be deterred by less costly sanctions than prséould be punished by the alternative
sanctions. However, those sanctions should nokpaneled to cover the culprits who may be
sufficiently deterred by fines, probation or cormahl imprisonment. Imposition of
community service and electronic monitoring on saffenders increases in vain the costs of
the sentencing system. This goal might be realsedesigning better procedural rules for

the sentencing decision-making using insights ftbenbehavioural law and economics.
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If judges are assumed to act as fully rational ractihvese procedural rules are not necessary.
One of the assumptions of the rational choice thesrthe ‘independence of irrelevant
alternatives’. Given this assumption, the desimghbdf a choice X over Y should not depend
on the introduction or the elimination of choicé®€Thus, under these conditions, courts are
expected to impose the Public Penalty and eleatnmoinitoring according to the intention of
the legislator. However, studies from cognitive ggjogy demonstrate that in many
circumstances this assumption is violated and thagice does depend on the available
(relevant or irrelevant) alternatives. The follogrisections explore how these biases may
assist in designing more efficient procedural rukeiciency in this context refers to rules
which direct judicial decision-making into the dekile implementation of the substantive

solution.

5.1. The Two-Step Procedure

The first suggestion is to set in the criminal l#ve procedure to impose the alternative
sanction. This procedure would consist of two stépshe first stage, based on the severity
of the crime and other relevant factors, the judggy impose a prison sentence on the
offender. In the second stage, the court is alloweedecide that this sanction would be

executed in the community (either under the Pubdinalty or electronic monitoring}?

The rationale for this suggestion is the existemicanchoring effect in judicial sentencing.
This term was coined by Daniel Kahneman and Amosardky in 1974. Anchoring effect
refers to the tendency of people to adjust theimadion to some initial value. This value
may for instance, derive from the formulation ofe tiproblem. To demonstrate this
phenomenon the authors conducted a series of exgets. In one of those experiments they
provided the subjects with a number which resulteth the spinning of a wheel of fortune
(either 10 or 65). The participants were then uddtd to determine whether this number is
higher or lower than the percentage of African ¢das in the United Nations (UN). In the
last stage the participants indicated accordintpeéda opinion what the percentage of African
countries in the UN is. The results demonstratedatichoring effect. The median participant
in the group who was exposed to number 10 in theelbf fortune answered 25% to the

138 see for example Kenneth J. Arro@ocial Choice and Individual Valueg™ edition (John Wiley and Sons,
Inc. New York, 1963), p. 28, suggests that the sapty of X over Y depends only on the individusl’
preferences between these two options.

139 This procedure must not be available with regardhe Social Benefit Service which is not meanbé

imposed on offenders who would otherwise receipeson sentence.
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previously mentioned question. On the other hane,median subject from the group who

was exposed to the number 65 rated the percensagireg 45%°°

These findings were extended to the area of judsgatencing. In a series of experiments,
Birte Englich and Thomas Mussweiler demonstrateat thdges were influenced in their

sentencing decision by the initial sentence denpartdorward by the prosecutor. This effect
remained even when this initial information wasdaas irrelevant by the subjects, and when
decided by more experienced judges. In other wquidiges who were exposed to a lower
requested sentence, imposed on average a shasen perm than judges who read a higher
demanded sanctidii' A later study with legal professionals as subjéjttdges, prosecutors

and lawyers) presented evidence that the ancheffiegt persist even when the initial value
is explicitly random. In this study, the authorsndacted three experiments in which they
found the influence of anchoring. In the first espeent the subjects were influenced by a
suggested sentence presented by a journalist, whiatlearly irrelevant. In the second

experiment, the participants were affected by a atetad punishment of the prosecutor
which was stated to be random. The most strikirgulte were presented in the third

experiment. In this experimental design the judgese instructed to set the demanded
sanction by rolling a dice. The results demonstrdkat this number had an impact on the

length of the judged sentent.

A different type of study on the sentencing decisimaking examined how the framing of
the problem affects the verdict. The subjects is éxperiment acted as jurors. The design of
the problem relied on the American system whemaumder cases the jurors are instructed to
put forward their decision in a gradual scalingmdy, first they ought to decide whether the
defendant is guilty of a first degree murder. Iéyhdo not agree on this verdict, next they
need to deliberate whether the defendant is gafley second degree murder, and so f&h.
In case there is no agreement on any of the verdice defendant is acquitted. The first

group in this study was required to state theirigles after deliberating from harsher-to-

140 Amos Tversky and Daniel Kahneman, “Judgment undtecertainty: Heuristics and Biases,” Jndgment
Under Uncertainty: Heuristics and Biasd3aniel Kahneman, Paul Slovic and Amos Tversky édambridge
University Press 1982), 3-20, p. 14.

141 Birte Englich and Thomas Mussweiler, “Sentencingder Uncertainty: Anchoring Effects in the
Courtroom,”Journal of Applied Social Psycholo8%(7) (2001), 1535, 1551.

1“2 Birte Englich, Thomas Mussweiler and Fritz Stratkaying Dice with Criminal Sentences: The Infleen
of Irrelevant Anchors on Experts’ Judicial Decisibtaking,” Personality and Social Psychology Bullefin
(2006), 188-200.

143 The options are first degree murder, second degneeder, voluntarily manslaughter, involuntary
manslaughter, acquittal.
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lenient verdict (as described before). The secandmwas requested to perform a similar
task, however, the order of the possible verdidiecwhad to be decided was reversed, this
being from lenient-to-harsi? The results demonstrated that the verdict washkaris the
first group (harsh-to-lenient) than in the secomdug (lenient-to-harsh)?®> This might
suggest that the first verdict the subjects wegelired to deliberate served as an anchor to

which the final verdict was adjusted.

The anchoring effect may be a useful instrumernthan context of alternative sanctions. In
order to strengthen the effectiveness of the sabs&asolution, the judges need to implement
it in the way the legislator intended. Therefoceptinimise even more the temptation for net-
widening, the cognitive biases can be used. Torbeige, when judges decide independently
on the implementation of alternative sanctions,ytimeight (and as Sections 2 and 3
demonstrate, sometimes do) impose it on the “wrgggulation. However, if the sentencing
procedure is framed as a two-step approach, tiseaehelpful anchor. First, the offender is
sentenced to prison. Thus, this sets the initi@ld®” of his sanction and avoids other
information to serve as an irrelevant anchor. N# judge may adjust the sentence
according to the relevant information and decidestivér this sentence should be served in
the community. Due to the anchoring effect, it xpected that the offenders who would be
sentenced to the Public Penalty would be closéinégrison-bound offenders rather than to

those delinquents who would otherwise be sentemaenbn-custodial punishment.

The nature of the Public Penalty as described iti®e 4.2.1 increases the costs of this
sanction for the offender to resemble the costsoprincapacitation imposes. This in turn,
legitimises this sanction to constitute a substituto custody. In the next stage, using a
“proper” anchor the judge may evaluate whetheratfiender should be sent to prison or to

perform an unpaid work.

A similar procedure may be found in the Spanismural justice system. According to the
Spanish Criminal Coda judge may impose a prison sentence and in tktestege, convert it
to community service (or a fine, or both). In pieet this process is rarely realiséd8The
underuse of this alternative may be explained leyplmfyjical resistance of judges. Moreover,

the contradictions in the Spanish Criminal Codeateconfusion among the sentencing

144 Thus, the subjects started with the option of “gailty’ and went on with the scale of harshnesdirst
degree murder.

145 Jeff Greenberg, Kipling D. Williams and Mary K. Ifdian, “Considering the Harshest Verdict First: $hiay
Effects on Mock Juror VerdictsPersonality and Social Psychology Bulletia(1) (1986), 41-50.

146 Blay (2010) supranote _, p. 67.
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agents. On the one hand, there is a limit of 18@s dahen imposing community service
order. On the other hand, a prison term of up to fwars may be substituted by the
community sentence. In theory, this means the jsidge allowed to impose up to 730 days
of community service orders. Inevitably, this kiofl sanction is tremendously difficult in
terms of administratiofit’ In addition, there is a lack of confidence in thémtence due to the
absence of a proper administrative body, low cotigierates and long delays in executing
this sanction. Furthermore, although the judge ngadsing the sentence in days, the
correctional social servick§ are those who decide on the number of unpaid \wotks per
day. Their decision is usually based on the woidk family obligations of the offender rather
than on criminal law criteria. Therefore, in praetimost of the offenders work less than four
instead of eight hours a da¥/.Once reducing the working hours, this sentenceasto be
an equivalent of a prison term and becomes a mmigation on leisure time. In order to
legitimise community service as a true alternativecustody, the costs of incapacitation
ought to be comparable. Under the Public Pendity offender may still keep his family and
social ties, which in turn, may prevent the negateffects of isolation. However, the
limitation on the offender’s time should be mearithg

In the Netherlands, until the 2000s reforms, a lsimpractice to the suggested two-step
procedure existed. According to the (th&utch Criminal Lawthe judge had to state in his
verdict the prison term which is replaced by theownity service order® Although, as in
other countries, the Netherlands witnessed a né¢mimg effect, it does not necessarily
implicate on the ineffectiveness of anchoring. Arportant fact about the Dutch community
service order is that it is accepted as an additipaonishment in the sentencing continuum.
However, this sanction rather lacks the public sup@s a true alternative to a prison
sentencé> This may partially explain the reluctance of thdges to substantially implement
it instead of prisori>® Nevertheless, it seems that supplementing thestep-procedure with
the suggested substantive solution might raiseptitaic and judicial confidence in this

sanction as a true alternative to custody.

147 Ester Blay, “Work for the Benefit of the Communig a Criminal Sanction in SpairP’tobation Journal:
The Journal of Community and Criminal Just&®(3) (2008), 245-259, p. 254.

148 This is the body which is in charge of implemegtthe sentence.

149 Blay (2008) supranote _, p. 252-254.

1%0Tak (1997)supranote _, p. 201.

151 Boone (2010)supranote _, p. 36.

1521t was more relevant in the past since nowadagsetlis no obligation to use this sanction only as a
substitution to custody.
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5.2. The Two-Authority System

The second suggestion is to transfer the powerottvart a prison sentence to a Public
Penalty or electronic monitoring to a differentlaarity. All the current sanctions, apart from
the Public Penalty and electronic monitoring, wobéd available for the trial courts. In the
first step, the trial courts would sentence thesdiers to one of these punishments. The
Public Penalty and electronic monitoring would baikable sanctions for the additional
authority, which may be called the “Sentencing Awistrator”. This body ought to have
legal education, preferably it should be a judgd aould have an authority over the
prisoners. The sentencing administrator would bewald, under specified conditions, to
convert the prison sentence into Public Penalgctednic monitoring or both. The prison
administrator may decide whether to convert thela/ippison sentence of up to six months
(or one year) to the alternative sanction, or anlyhe early release stage. Since the SBS is
still available for the court judges, it may bei@éntly used in the continuum of sentencing.
On the other hand, the Public Penalty and therelgict monitoring should be viewed only as

a way of serving a prison sentence rather thampment by itself.

The reason to expect that the two-authority systemnld increase the efficiency of the
alternative sanctions is the existence of a ‘CamtEdfect’. Things or events are not valued
absolutely, but in relative terms. For instancegiscount of €20 is valued higher when
purchasing an item costing €30 than when buying@0€ item. The contrast effect refers to
a situation where a decision is changing dependmghe reference point. This effect was

investigated for decades in different areas.

One study examined the perception of weight witll esthout the existence of an anchor.
The authors of this study found that when an itentompared to a heavier object, it is
perceived as lighter than when weighted indepemgemhis finding is the result of the
contrast effect which changes the perception ofgthidue to a reference pofit.Another
study found similar results in the context of pered beauty. In a series of experiments the
authors requested the subjects to rate on a goade the level of attractiveness of a woman
on a picture. The treatment group was exposeddilhiattractive woman prior to making
their decision. The control group on the other hamds not exposed to any image. Their

findings demonstrated thateteris paribus participants in the treatment group rated the

153 Muzafer Sherif, Daniel Taub and Carl I. Hovlandssimilation and Contrast Effects of Anchoring Stiim
on Judgments,Journal of Experimental Psycholo§$%(2) (1958), 150-155.
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woman in the picture as less attractive than tmérobgroup. The authors concluded that due
to the contrast effect, the exposure to the bedutifoman decreased the perceived

attractiveness of the ‘average’ woman.

The investigation of the contrast effect was exéehdo the area of criminal sentencing
decisions. Albert Pepitone and Mark DiNubile cortddca series of experiments to assess
whether the order of the cases which are judgedhhaspact on the results. To be precise,
the authors investigated whether the level of sgvand the length of the prison sentence
would be affected by the anchor case. They fouathithen a murder case was judged after
an assault case, the participants rated its sgwasithigher than when the murder case was
judged after another murder case. In addition ptieon sentence which was imposed for the
murder was significantly higher when this case wadges after an assault case as compared
to a different murder case® Therefore, even in this context the anchor (trsals offense)
increased the perceived severity and the punishfoemhurder. This may be explained by
the contrast effect. The murder is perceived evarsher when the decision maker is

previously exposed to a lighter offense.

In the context of this paper, the contrast biashingerve as one possible explanation for the
net-widening problem. Judges who are expected po$® the community service orders on
prison-bound offenders are exposed to many otgbtdr crimes and delinquents. The lighter
offenses and the less dangerous offenders judgeatieogourts might serve as an anchor.
Hence, the medium ranked offenses may be percagethore serious compared to this
anchor than they actually are. Consequently, deénts who would otherwise receive a non-
custodial sentence might be perceived as prisomaifenders and be sentenced to
community service. On the other hand, the suggestatiencing administrator is exposed
only to the pool of prisoners. Thus, this authontgty choose the ‘lighter’ prisoners to serve
their sentence in the community, and in turn, ingpthes sentence on the ‘right’ population.

Since only the prisoners are assessed, there damger of net-widening. Accordingly, the

% Douglas T. Kenrick and Sara E. Guiterres, “Contiaffects and Judgments of Physical Attractiveness:
When Beauty Becomes a Social Probledgiirnal of Personality and Social Psycholo8§(1) (1980), 131-
140.

135 Albert Pepitone and Mark DiNubile, “Contrast Effein Judgment of Crime Severity and the Punishroént
Criminal Violators,” Journal of Personality and Social Psycholo8$(4) (1976), 448-459. The results of the
opposite case, when the assault case was judgesaafturder case, should be mentioned. In thiatsitu the
assault offense was rated as less severe thare isittration of judging this offense after a diff#rease of
assault. The punishment for the assault was lowenwimposed after a murder than after an assasé. ca
However, the latter results were not statisticalfynificant. One explanation for this might be timeited lower
bound of punishment (the minimum sentence had t8 hears) which prevented more significant diffeesn
(p. 456).
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alternative sanctions would be used as an actbatitution to custody and potentially reduce

the prison population.

The best example of such a procedure may be fouBelgium. Electronic monitoring is not

available in Belgium as a sentence which may beoseg by the courts. Instead, it is
perceived as a way to execute a prison sentencelid2des for electronic monitoring are
chosen from the pool of prisoners sentenced tasarmpterm of up to three years. In addition,
the authority in charge of converting the prisontesace to home detention with electronic
monitoring is the prison governor and not the tdalrt™*° In terms of diverting offenders

from prison, this policy may be regarded as a ssgcl 2009, around 85% of prisoners

sentenced to up to three years, served their senterder electronic monitorirtg’

Another example for this procedure is the Dutche@flonic Detention”. This scheme
constitutes a way to execute a prison sentencgpdbB0 days. Similar to Belgium, the
candidates for this scheme are chosen from the goptisoners. Furthermore, the Prison

Department is the body in charge of convertingsiretence and not the trial coti.

This paper suggests making the two-authority systeailable for both sanctions - Public
Penalty and electronic monitoring. Therefore, thetencing administrator should assess the
prisoners sentenced to six months of prison (orya&e if prolonged), and decide whether

the prison sentence may be executed through otte @liternatives.

5.3. Default Rules

The last suggested procedural option is the defaldt Under this structure the law should
provide that any sentence of up to six months (oe gear) imprisonment should be
converted to the Public Penalty. In case the personot eligible for unpaid work, the
sentence should be carried out in home confinenNmtertheless, the court may impose a
custodial sanction on the offender providing thare circumstances which substantially
impede the effectiveness of community sanctionthéparticular case. For instance, if the

judge concludes the offender is dangerous to sodetthis case, the court must justify his

1% Beyens and Roosen (2018)pranote _, p. 59.
157 Beyens and Kaminski (2013)ypranote _, p. 165.
1% \van Swaaningen and Beijerse (2018)pranote _, p. 179.
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decision. Thus, the default rule is community s@mst and the exception to the rule is short-

term imprisonment>®

The justification for the expected efficiency ofstiule may be found both in the economic
analysis and in the behavioural insights. The rposminent example of default rules in the
law and economics literature may be found in thetext of contract law. It is believed that
creating default rules which satisfy the majorifytloe contracting parties may decrease the
transaction costs. Parties to a contract may ngotrege on all possible contingencies due to
significantly high costs of a ‘complete contraatidafuture uncertaintieS° In the context of
this section the economic rationale for defaulesuh sentencing decision-making lies in the
decision costs. The suggested structure introduma® decision costs for imposing
community sanctions. The judge in this case is Binnpquired to choose the prescribed
option. On the other hand, if the court wishesetodsthe offender to prison, he needs to incur
some decision costs. In order to impose a custadialence the judge is required to write
down arguments to justify his deviation from theguribed option. Those costs might be
justified only in the presence of exceeding co$the alternative. For instance, if the court is
convinced that sending the offender to serve a canitynsentence would harm the society,
which in turn, might affect his reputation. Thenefobased on the rational choice theory, it is
expected that the default rule would be chosen raftem and deviation from it would occur

only in exceptional cases.

The behavioural law and economics approach mayeaiglain the expected efficiency of the
suggested rule. To be precise, the reason to prédat more judges would impose
community penalties lies in the ‘Status Quo Bidsiis effect refers to the tendency of people
to “stick” to default rules, even when the trangactcosts of the change are low or non-
existing. This bias was investigated in the semmalk by William Samuelson and Richard

159 Another exception is of course when the offenééuges to perform unpaid work. In that case, thisopr
sentence remains as a custody sanction. With refgattbme confinement the necessity of the offersder’
consent is questionable. Most countries requireffender to consent to electronic monitoring iast®f prison
prior to imposing this measure. However, this peacis odd and most likely affected by the mandatamsent
in case of community service. Nevertheless, thera rationale to require a voluntarily consent &fgrm
unpaid work. Since this sanction is “active”, dematic countries want to avoid forced labour. Thiender's
consent reassures that. On the other hand, homgnement with electronic monitoring is a “passive”
punishment. Therefore, it is not clear what thératle to demand the offender’s consent to it ke fuestion
arises, if there is no demand for consent in cdsa prison sentence, fine, probation, etc. why &hdhis
requirement exist in case of electronic monitorif@fe possible rationale to require a consent fectednic
monitoring is to reassure the commitment of themdier to comply with the conditions.

180 5ee for example, Hans-Bernd Schafer and ClausTéé,Economic Analysis of Civil Laondon, 2004),
pp. _; Russell Korobkin, "The Status Quo Bias ammht@ct Default Rules,"Cornell Law Reviev83 (1998),
608-687, pp. 613-617.
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Zeckhauser in 1988. In their paper, the authorerdadfrich set of empirical and anecdotal
evidence for the existence of this effect. To exanmtis existence and conditions Samuelson
and Zeckhauser conducted laboratory experimentsrewtiee subjects were required to
choose among different alternatives. The treatrgemip had a default option and the control
group did not and had to choose between “neutiatibas. The paper demonstrated that each
given option was selected more often if it wasdbéault, less often in the neutral condition,
and the least frequent when constituted an altemn&br the default option. In addition, the
authors found the existence of the status quo ibideld experiments where people were
choosing their health care or a pension scheme.atlti®ors provide different explanations
for this phenomenon, however, assert that the brgtanation is the anchoring effect.
Furthermore, their empirical evidence suggests tiatstatus quo bias is weaker when the
individual has a strong preference for the altévedf"

In the context of this paper, the status quo biay mssist in “nudging” judges in the
direction of reducing short-term prison senten@é® term “nudging” was coined by Richard
Thaler and Cass Sunstein. It refers to the poggibil improve people’s choices by using the
knowledge on the behavioural biases. For instantepne study an organisation was
interested in reducing the number of printed pap€csthis end, the organisation tried to
impose a tax on printing or to reward less printigese methods were not efficient enough.
Therefore, in the next stage a default option wdasbduced in the printing settings, i.e.
double side printing. Consequently, the numberrofted papers was reduced by 15%. The
explanation for this finding is the status quo biBsople simply printed with the default
option and did not change it to one-side prinfiffgSimilarly, nudging may be applied in the
sentencing decision-making. Namely, setting theroamty penalties as a default option for
six months prison sentence would enhance the clofitdas option due to the existence of
the status quo bias. In turn, this might reduceutbe of short-term custody. Nonetheless, the
nudge is light and does not limit the judge in irsipg prison where appropriate. As stressed
before, this bias is weaker when there is a stpyeference for the alternative. Therefore, in
cases where the offender is not suitable for samstin the community, the judge would
experience a stronger preference for a prison seat€Consequently, in these cases a prison

term would be imposed and only the “right” popuatiwould be diverted from custody.

11 william Samuelson and Richard Zeckhauser, “StQus Bias in Decision Making,Journal of Risk and
Uncertaintyl (1988), 7-59.

182 Richard H. Thaler and Cass R. Sunstbingge: Improving Decisions about Health, Wealthy &tappiness
(Yale University Press, 2008), pp. _.
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A good example of default rules in sentencing mayfdund in Germany in the context of
suspended prison sentence. In order to reduce ghgeuof short-term prison sentences

Germany went through a reform which introducedftiewing rules:

“(1) Sentences not exceeding 6 months must be rsdsgeif the offender's
prognosis is positive.]...]

(2) Sentences between 6 and 12 months must alsospended, unless the
"protection of the legal order" [...]**

The number of prison sentences less than six mamghgicantly fell in the aftermath of the
new reform. While in 1969 a total of 64,073 offersdlevere sentenced to short-term custody,
by 1976 this number dropped to 10,704. Althoughdiiault rule was not the sole reason for
the following reduction in prison sentences, it hiipave been a contributing factsf.Over

the years the prison term which by default showdsbspended has been increased and

currently it stands on one yeAr.

Default rules may be found in the context of comityupenalties as well. In Finland for
instance, community service was introduce as atisanm 1992 in some regions and then
expanded to the whole country. This sanction isdéfault alternative for a prison sentence
of up to eight months. The wording of thmish Criminal Codas the following:

“(1) An offender who is sentenced to a fixed teofn unconditional
imprisonment of at most eight months shall be seet® instead to
community service, unless unconditional sentent@agrisonment, earlier
community service orders or other weighty reasores ta be considered
bars to the imposition of the community serviceeard®®

However, this procedural rule is not supplementgdalsimilar structure as the suggested
substantive solution, i.e. increasing the incajp#ioig power of the Public Penalty in order to
legitimise it as a substitution to a prison sengerin fact, the maximum number of hours
which may be imposed instead of eight months prisemtence is 200 hout¥. A simple
calculation of the maximum number of working hoy290) and the maximum prison

sentence (eight months) it shall replace, yields fbllowing results: 200/(4 weeks)*(8

163 Albin Eser, “Germany,”The American Journal of Comparative La®d(2) (1973), 245-262, p. 255.
(Emphasis added).

%4 Robert W. Gillespie, “Fines as an Alternative nodrceration: The German Experiendegderal Probation
20(44) (1980), 22-26.

185 Section 56The German Criminal Code (YEAR).

186 Section 11The Finish Criminal Code (YEAREmphasis added).

17 Tapio Lappi-Seppald, “Criminology, Crime and Crimi Justice in Finland,"European Journal of
Criminology 9(2) (2012), 206-222, p. 218. The community senganction in Finland is imposed in 5% of the
cases. The median length of an unconditional prsmntence is 4 months and the average is 10 mortes.
difference between these measures of the centndeteies is due to the sensitivity of the averagdess
frequent long term prison sentences. (p. 219).
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months)=6.25 hours of work per week. In terms afapacitation, an offender serving a
community sentence is incapacitated less than 4Btsdfme each week. This is significantly
weaker incapacitation than in prison. Moreovers ttalculation is based on the assumption
that the maximum number of hours is imposed, whgharely the case as have been
presented in Section 3.1. Therefore, communityiseiwn this form might not truly constitute

an alternative for imprisonment.

Another example is Scotland. In tREiminal Justice and Licensing (Scotland) Bill di1®

the “presumption against short periods of imprisenthwas introduced. This presumption
makes the alternative sanctions as a default pematead of three months’ imprisonment
and requires justification from the court when gxtamally imposing up to three months
imprisonment*®® Following the introduction of this default rule ofobined with other
changes) the number of prison sentences below thoehs decreased, yet sentences of 3-6
months increaself? Since only the prison sentence under the defaldtwas affected in the

desired direction, this might imply on its effea@ness.

5.4. What is the “Right” Procedural Rule?

The abovementioned instruments are mostly mutuattusive. Their expected costs and
benefits may assist different criminal justice sys¢ to choose the most appropriate
instrument for them. In any case, this paper suggbat at least one of the procedural rules
needs to supplement the substantive solution ierota be effective. The current section
compares the three procedural rules in terms ofsibec costs, expected efficiency and
system costs. “Decision costs” refer to the timgggs spend on sentencing decisions in terms
of opportunity costs. Namely, the time which is oed for making the given decision may
not be used for adjudicating other cases. The aelesosts concern only the decision whether
to impose a prison sentence or sanctions in theraerity}’° Efficiency in this context is the
ability to divert offenders from prisons and avthieé net-widening problem. Finally, “system
costs” denote the need for expanding the crimieatencing system, i.e. additional decision

makers.

188 Article 15 adding provisions 3A-3Bhe Criminal Justice and Licensing (Scotland) B0ILQ

19 The Scottish Government (2011-2019)pranote _.

0 The costs of assessing whether the offender ialgaito perform an unpaid work or should he a#évely
be placed under home detention are not taken gttoumt. In any case, the Probation Office is uguak organ
in charge of inquiring the offender and his surmiings and assessing his suitability.
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The two-step approach has some decision costsrégudar procedure, the court is able to
impose sanctions in the community directly. Themefahere are no additional costs of
decision after assessing the suitability of a aertaminal to the chosen punishment. Under
the two-step system on the other hand, the coudivigys required to impose a prison
sentence first. Thus, even in the situation wheeejidge might consider a sanction in the
community as appropriate, he may impose it onlgrafteciding that a prison sentence is
justifiable in this case. Albeit constituting oppority costs for the judge, who may use this
additional time for other cases (or leisure timiis procedure may minimise the net-
widening effect. As explained in Section 5.1 thestfistep sets the ‘right’ anchor.
Nevertheless, courts still may impose the PublioaRg or electronic monitoring on the
“wrong” population. The decision costs of the fissép are not markedly high. Thus, courts
might simply state a prison sentence is justifidblethe formality after already deciding (in
their mind) that the person would receive a semanche community. Consequently, this
system is more efficient then no system, but iseetgd to be less efficient that the other
procedural rules. Finally, there are zero systestscander the two-step procedure since the

requirement involves only the sentencing judge.

The two-authority system has zero decision costse Public Penalty and electronic
monitoring are not available as sanctions for tied tourt. Thus, the judge may only send
the offender to prison and does not need to deoedeeen custody and alternatives. The
expected efficiency is high in general and the ésglamong the proposed procedural rules.
The sentencing administrator - body responsibleémverting the prison sentence — chooses
from a pool of prisoners, thus having no risk afwedening. As mentioned in Section 5.2, in
Belgium, where similar procedural rule is appliedore than three quarters of the target
group of prisoners serve their sentence under retgict monitoring*’* Nevertheless, the
system costs are high. First, the trial court asssethe crime and the offender and sentences
him to prison. In the next stage, a separate bedyls1to assess the offender once again and
decide whether he is suitable for an alternativaighment. In order to improve and
legitimize the decision with regard to the finahnce, the sentencing administrator needs to
be a judicial body. Thus, the two-authority systecreases the system costs and imposes an

additional burden.

"1 Beyens and Kaminski (2013)ypranote _, p. 165.
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The default rules have zero decision costs if thhetcchooses the penalty in the community,
i.e. Public Penalty or electronic monitoring. Thistion is prescribed by the law. However,
there are decision costs in case the court wish@aagose a prison sentence. In this situation
the court has to write down the arguments to justi§ choice of the exception rather than
the rule. Nevertheless, the efficiency of this gdwral rule is exactly derived from these
costs. The higher are the opportunity costs in¢hse, the higher is the expected efficiency
of the rule. The default rule scheme is expectedetd better with the net-widening problem
than the two-step system, but worse than the twoeaiy system. Finally, there are zero
system costs since the decision is made by thectriat and there is no need to expand the

sentencing structure.

Another option is to combine the two-authority gystwith a default rule. In other words, a
sanction in the community might be prescribed tgp@asoners receiving up to six months (or
one year) of imprisonment. The exception to thie ra where the sentencing administrator
decides that public safety or other concerns pstifprison sentence. This combination is
expected to achieve the highest efficiency in teahdiverting offenders from prison. The
costs of this system would not differ substantifdtyn the costs of the two-authority system.

6. Possible Limitations

6.1. The Unconstitutionality of the Two-Authority System

One might argue that the two-authority system ldeggimacy since the judges are deprived
of their sentencing power. There are two possigéponses to this limitation. First, there is a
similar system existent in the context of earlygbar Most, if not all, of the European
criminal justice systems allow for early releasgo$oners. This is usually automatically and
denied only in special circumstances. Some couawen extend the early release period to
2/3 of the imposed prison senterféelf the court imposes for example, three months of
imprisonment, this rule suggests that the offerdeuld be released after one month.
Therefore, there is already a system where anttbay is authorised to change the judge’s
decision. Thus, suggesting there would be lessteggie to the two-authority system than
might be expected. This assumption is supporteth&ypinion of the Belgian judges to the
practice of converting prison sentences to homentieh by the prison governor. An
interview of different judges was conducted in Bahg on the question whether electronic

172 5ee for example, Lévy (2013)ypranote _, p. 132.
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monitoring should be introduced as a sanction akilglfor the courts to impose. The judges
replied that for different reasons, it is bettekézp this form of control in the hands of prison

administration rather than introducing it as a seoe*"

The second response to the concern of constitlitiprod the two-authority system may be
found in its structure. The sentencing administratoes not have to be an administrative
body but may be a judge himself. Consequently, diseretion power regarding the
conversion of the prison sentence remains in psadaal hands and does not jeopardise the
constitutionality of the decision. Nevertheless;tsa system might increase the costs since

the case is examined twice by the judicial bbdy.

6.2. Distorted Incentives

Another concern with the two-authority system iattlh might incentivise judges to impose

longer sentences in order to avoid them being ateddo the alternative sanction. This is a
plausible situation and requires further researdwever, once again, since the mechanism
is similar to early release, these distorted ingest should exist already in the current

systems. Nevertheless, it does not seem to caesatsignificant problem. In addition, the

creation of a more credible alternative for prisas,provided by the substantive solution,
might convince judges to impose it and not to seekhods to avoid it.

7. Concluding Remarks

Sanctions in the community have a potential to ttute a proper replacement for the short-
term imprisonment. They may completely change #ue fof the criminal sentencing system.
Penalties may be more human, more rehabilitative lass costly. A proper structure and
implementation of these alternative sanctions majhtost entirely eliminate the need for
short-term imprisonment. The effectiveness of atstustody is doubtful. This method does
not keep the criminal away from society for a stdfint time to expect a significant reduction
due to incapacitation. Its deterrent power doesseein to be significantly higher than the
deterrence effect of the alternatives. And it magnreincrease recidivism due to negative

environment and the isolation of the criminal frbia family and the societ}f> Community

173 Beyens (2013)%upranote _, p. 61.

" There are pros and cons for choosing an admitiigtrar a judicial body as the sentencing admiatsir.
However, due to the limited scope of this papes itot further discussed here.

175 See for example, Martin Killias, Gwladys Gilliérofrancoise Villard and Clara Poglia, “How Damagisg
Imprisonment in the Long-Term? A Controlled Expegith Comparing Long-Term Effects of Community
Service and Short Custodial Sentences on Re-Offigndnd Social Integration,Journal of Experimental
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service and electronic monitoring on the other had cost-effective alternatives. Under
these sanctions the criminals may be punished witimgposing a heavy financial burden on

the society.

The net-widening problem is a major obstacle tostinecess of these alternatives to substitute
short-term custody. The tendency to impose commusahctions or electronic monitoring
on offenders who would otherwise receive a lighgenishment increases the costs of the
criminal justice system. However, at the same tihndoes not increase its efficiency. If an
offender may be punished and deterred using a peh€anethod, this path ought to be

chosen.

This paper identifies several problems in the aurmmplementation of community service
and electronic monitoring. First, these sancticsigally are not restrictive enough. Thus, they
are not perceived by the public and the senten&era suitable replacement for custody.
Consequently, there is no strong justification ngpose them on prisoners. Second, often
there is confusion with regard to the target pojpataof these instruments. All the more so,
in jurisdictions which implement both alternativeSommunity service and electronic
monitoring target similar populations since theg artended to replace a short-term prison.
In addition, there is no clear understanding of Howranslate the prison term to a period
(usually hours) of the alternative sanctions. Thiturn, leads to lack of uniformity between
judges and reduces legal certainty. Third, thetdtion on the nature of the unpaid work
under community service causes delays in the ewecof the punishment. This problem is
even stronger when the “wrong” population occughesse places and prevents the system

from being used for the “right” population.

The current paper offers a new structure of thermdttive sanctions. Community service
should be the default sentence to replace shart-fgison. Only in case this sanction is not
sufficient or if the offender is found unfit to ff@rm the unpaid work, should home detention
with electronic monitoring be used. This rankindvee the problem of overlapping target
groups. In addition, it optimises the use of theraktives since community service is a less
costly punishment and offers more benefits, bothttie society and for the rehabilitation of

the offender. Furthermore, the paper suggests imgeat double-track system of the

Criminology 6 (2010), 115-130; Paul Nieuwbeerta, Daniel S.ilNagd Arjan A. J. Blokland, “Assessing the
Impact of First-Time Imprisonment on Offenders’ Seuent Criminal Career Development: A Matched
Samples Comparison,Journal of Quantitative Criminology25 (2009), 227-257; Patrick Bayer, Randi
Hjalmarsson and David Pozen, "Building Criminal @alpBehind Bars: Peer Effects in Juvenile Coriats,"
The Quarterly Journal of Economi¢2009), 105-147.
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community service. The Public Penalty is the samctwvhich would replace directly short-

term prison. Its level of restriction on the libedf the offender would be similar to that of
prison, thus, establishing sufficient costs of ghment for the offender. This penalty
constitutes a legitimate substitution for custoye to the clear structure of the Public
Penalty, it resolves the confusion of translatingreon sentence to this alternative. The
second punishment in the double-track system iStwal Benefit Service. The unpaid work
is imposed in hours which should be performed dutime leisure time of the offender.

Including this punishment expands the sentencingimaum and offers a better scaling of
sanctions to match the individual criminal and tnene. The underlying idea behind the
Social Benefit Service is to act as a “fine on timehe offender is paying for his crime

through unpaid work rather than a fine. This metlatsb offers a proper and “cheap”

response for fine defaulters.

Changing the structure of the alternative sanctismmly the first step. The second step is to
create efficient procedural rules of implementihg sanctions by the sentencing authority.
This paper offers three procedural rules which heigavioural biases or overcome them in
order to prevent a net-widening problem. The rudes the “two-step” approach, “two-
authority” system and the default rules. One oremnafrthese rules are applied by different
countries, but it seems that none of them supplé&nenvith the substantive change of the
alternative sanctions. It is asserted that onlydbm@bination of the two would significantly
reduce the net-widening effect. In addition, thegp@r presents the channels through which
the procedural rules operate. This understanding asaists in choosing the proper rule. It
seems that the most efficient way to reduce theofisihort-term imprisonment is the two-
authority system which splits the sentencing denisnaking between two bodies.
Combining this procedural rule with the new struetof community service and electronic
monitoring is expected to significantly reduce thet-widening effect. In turn, the cost-

effectiveness of the criminal sentencing system menease.

54



