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Summary

Ja m es Mich a el  Bowers

Ja m es Mich a el Bow er s w a s sen ten ced in  1 9 9 0 to 3 0 y ea r s in pr ison  for  con du ct in g  a  con tin u in g  cr im in a l en ter pr ise a n d dr u g  distr ibu t ion .[1 ] His len g th y  sen ten ce a lso

r eflected h is ex ten siv e a n d ser iou s cr im in a l h istor y ,  in clu din g  a  pla n , w h ich  h e h a d la ter  a ba n don ed, to h ir e a  h it  m a n  to m u r der  su spected in for m a n ts.

Elev en  y ea r s la ter ,  Bow er s w a s dy in g  of pr osta te ca n cer th a t  h a d spr ea d to m u lt iple or g a n s.  Tu m or s obstr u cted h is u r in a r y  tr a ct  a n d bow els,  ca u sin g  Bow er s a cu te a n d

disa blin g  pa in .  His doctor s told h im  h e h a d n o m or e th a n  six  m on th s to liv e.  Th e pr ison  w a r den , h ow ev er ,  tu r n ed dow n  Bow er s’ r equ est  for  com pa ssion a te r elea se

beca u se ev en  th ou g h  h e w a s dy in g ,  h is cr im in a l pa st  in clu ded “ beh a v ior s [th a t] cou ld be r epea ted ev en  in  y ou r sta te of illn ess; th u s,  th e sa fety  of th e pu blic cou ld be

jeopa r dized by  y ou r r elea se to th e com m u n ity .” [2 ] Bow er s br ou g h t  a n  a dm in istr a t iv e a ppea l to th e w a r den , fr eely  a dm itt in g  h e h a d don e “ som e ter r ible th in g s” :

“ I offer  n o defen se to th e ba d th in g s I did du r in g th a t  ter r ible t im e…. I w ill n ev er  h a r m  or  w ish  h a r m  on  … a n y on e. I pr om ise y ou  Wa r den , th a t ’s n ot  m y

pu r pose,  a n d I h a v e n o str en g th  or in clin a t ion  to ev en  th in k of su ch  th in g s th ese da y s.  I a m  a  dy in g m a n ….” [3 ]

Th e w a r den  den ied th e a ppea l,  a n d Bow er s died beh in d ba r s a t  a g e 6 3  w h ile h is a ppea l to th e Bu r ea u  of Pr ison s r eg ion a l dir ector  w a s pen din g .

New circumstances can make the continued incarceration of a prisoner senseless and inhumane. Aggressive cancer may suddenly leave a

prisoner facing death behind bars, as James Michael Bowers’ case exemplifies. Old age may so whittle a prisoner’s body and mind that he

cannot dress, eat, or bathe by himself. An accident may claim the life of a prisoner’s husband, condemning their young children to foster

care when there is no family to look after them.

In 1984, Congress granted federal courts the authority to reduce sentences for just such “extraordinary and compelling” circumstances,

after taking into account public safety and the purposes of punishment. It assigned to the United States Sentencing Commission (USSC,

Sentencing Commission) the responsibility to describe what those circumstances might be.

Congress authorized what is commonly called “compassionate release” because it recognized the importance of ensuring that justice could

be tempered by mercy. A prison sentence that was just when imposed could—because of changed circumstances—become cruel as well as

senseless if not altered. The US criminal justice system, even though it prizes the consistency and finality of sentences, makes room for

judges to take a second look to assess the ongoing justice of a sentence.

Prisoners cannot seek a sentence reduction for extraordinary and compelling circumstances directly from the courts. By law, only the

http://www.hrw.org/print/reports/2012/11/30/answer-no-0#_ftn1
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Federal Bureau of Prisons (BOP, the Bureau) has the authority to file a motion with a court that requests judicial consideration of early

release. Although we do not know how many prisoners have asked the BOP to make motions on their behalf—because the BOP does not

keep such records—we do know the BOP rarely does so. The federal prison system houses over 218,000 prisoners, yet in 2011, the BOP

filed only 30 motions for early release, and between January 1 and November 15, 2012, it filed 37. Since 1992, the annual average number

of prisoners who received compassionate release has been less than two dozen. Compassionate release is conspicuous for its absence.

The paucity of BOP motions for sentence reduction for extraordinary and compelling reasons is not happenstance. The BOP insists that it

has essentially unbounded discretion with regard to compassionate release, and it has chosen to exercise that discretion to reject

compassionate release in all but a few cases.

On the one hand, the BOP has sharply limited the grounds for compassionate release, refusing to seek a sentence reduction except when

the prisoner is expected to die within a year or is profoundly and irremediably incapacitated. It has not utilized the broader range of

medical and non-medical circumstances that the Sentencing Commission has described as warranting consideration for compassionate

release.

On the other hand, the BOP has arrogated to itself discretion to decide whether a prisoner should receive a sentence reduction, even if the

prisoner meets its stringent medical criteria. In doing so, the Bureau has usurped the role of the courts. Indeed, it is fair to say the jailers

are acting as judges. Congress intended the sentencing judge, not the BOP, to determine whether a prisoner should receive a sentence

reduction. The BOP would exercise a limited administrative function, screening prisoner requests for compassionate release to ascertain

whether their circumstances might fall within those intended by the statute and later described by the Sentencing Commission. In such

cases, it was intended that the BOP should make a motion for sentence reduction to the court. Congress instructed the court considering the

motion to give due consideration to the nature of the crime, the likelihood of re-offending, the purposes of punishment, and other relevant

factors in making its decision.

But in practice, when reviewing prisoner requests for compassionate release, the BOP makes decisions based on the very factors that

Congress directed the courts to consider. For example, the BOP determines whether an otherwise deserving prisoner might re-offend, how

a victim or the community might react to early release, and whether the prisoner has been punished enough. BOP officials often conclude a

dying prisoner should not be permitted to spend his final months with his family because he is still physically capable of committing a crime

if released, however unlikely the prospect that he would do so.
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Compassionate release might not be so scarce if the courts were able to review BOP decisions declining to seek early release. But the

Department of Justice (DOJ, the Department) has successfully persuaded most courts that they lack the authority to review the BOP’s

refusal to bring a motion for sentence reduction, however arbitrary or unfair that decision may be.

When Congress placed compassionate release decisions in the hands of the courts, it honored the basic human rights and due process

requirement that criminal justice decisions on the initial and ongoing deprivation of liberty should be made by independent and impartial

entities. The BOP cannot accurately be described as either. It is a component of the DOJ, directed and supervised by the deputy attorney

general. In recent years, the Department has taken policy positions averse to any but the most restrictive interpretation of compassionate

release, favoring finality of sentences over sentence reductions for extraordinary and compelling reasons. Even at the level of individual

cases, the DOJ exercises influence: when considering inmate requests, the BOP consults the prosecutor—and in some cases the deputy

attorney general—before making a final decision.

The BOP’s compassionate release process also suffers from lack of basic procedures to ensure fair and reasoned decision-making. For

example, there is no hearing in which the prisoner or his counsel—if he has one—can present his case for compassionate release, rebut

arguments against it, or correct any factual mistakes BOP officials may have made. The BOP does not tell the prisoner what information or

concerns it has relied on from DOJ officials or other stakeholders, which denies the prisoner a meaningful opportunity to respond to

negative assessments or challenge newly raised arguments. While the prisoner can administratively appeal a warden’s denial, wardens

almost never relent. Subsequent appeals up the chain to the Bureau headquarters (referred to as the BOP Central Office) are also doomed;

in 2011, for example, the BOP Central Office did not grant any administrative appeals in compassionate release cases.

The DOJ has recently acknowledged that the ever-expanding federal prison population and the budget of almost $6.2 billion that BOP uses

to keep federal prisoners locked up are unsustainable. According to the Department’s inspector general, the growing and aging federal

prison population consumes an ever-larger portion of the Department’s budget, contributes to overcrowding that jeopardizes the safety of

federal prisons and well-being of prisoners, and may force budget cuts to other DOJ components.[4] One of the most readily available,

feasible, and sensible steps the BOP can make to reduce federal prison expenditures would be to ensure that compassionate release

functions as Congress intended.

Increasing the number of dying or debilitated prisoners who are granted compassionate release would not markedly reduce the total

federal prison population, but would free the BOP from the unnecessary security costs of confining prisoners who pose scant risk of harm to

http://www.hrw.org/print/reports/2012/11/30/answer-no-0#_ftn4


03/06/13 The Answer is No

www.hrw.org/print/reports/2012/11/30/answer-no-0 7/76

anyone and from their medical costs. The per capita cost of caring for a prisoner in one of the BOP’s medical centers was $40,760 in FY

2010, compared to an overall per capita cost of $25,627.[5] Releasing prisoners who are not suffering from grave medical conditions but

who face other compelling circumstances—such as those whose children are destined for the foster care system or who are desperately

needed at home to care for dying family members—would advance other important societal goals, such as preservation of the family.

Compassionate release also deeply implicates fundamental human rights principles. We recognize that there are members of the public—

and public officials as well—who cannot accept the idea of early release for persons who have been convicted of felonies, especially those who

have harmed victims and their families. But a criminal justice system that respects human rights does not only ensure accountability for

those who commit crimes. It also ensures that sanctions are proportionate to the crime and further the goals of punishment. A prison

sentence that constituted a just and proportionate punishment at the time it was imposed may become disproportionately severe in light of

changed circumstances, such as grave illness. Keeping a prisoner behind bars when it no longer meaningfully serves any legitimate purpose

cannot be squared with human dignity and may be cruel as well as senseless.

Many states have laws permitting early release or parole for medical or other reasons, establishing various procedures and criteria for

eligibility. There has been little research on the experience in the different states, although the available information suggests that the laws

are greatly underutilized. The experience of the BOP is important because it is the largest prison system in the country. Also, we suspect

the Bureau’s resistance to forwarding cases to the courts reflects concerns—such as sufficiency of punishment and likelihood of re-offending

—that state decision-makers share as well. We hope that our in-depth analysis of the BOP’s policies and practices will prompt similar

inquiries into similar state programs.

Gen e Brown

Dr . Gen e Br ow n  (pseu don y m ), a g e 6 3 , a  ph y sicia n  a n d m edica l r esea r ch er ,  w a s sen ten ced in  2 01 0 to fiv e y ea r s a n d th r ee m on th s in pr ison  for  m a il a n d w ir e fr a u d

con n ected to a  fr a u du len t  in v estm en t  sch em e.[6 ] His sch edu led r elea se da te is in  Nov em ber  2 01 3 . He is ter m in a lly  ill,  w ith pr osta te ca n cer  th a t  h a s m eta sta sized in to

h is bon es.  A ccor din g  to Br ow n , h e is in  con sta n t  pa in ,  su ffer s fr om  a  v a r iety  of oth er  m edica l con dit ion s, sleeps th e g r ea ter  pa r t  of ea ch  da y ,  a n d spen ds m ost  of h is

w a kin g  h ou r s in m edica l ca r e.

Br ow n  h a s sou g h t  com pa ssion a te r elea se.  On  A u g u st  1 7 , 2 01 1 ,  a  r equ est  su bm itted by  h is doctor  on  h is beh a lf w a s den ied. Wh ile r ecog n izin g th a t  h is pr og n osis w a s poor

beca u se of th e m eta sta sized ca n cer ,  th e sta ff com m ittee set  u p by  th e w a r den  to r ev iew  com pa ssion a te r elea se r equ ests (th e Redu ct ion in  Sen ten ce Com m ittee)

r ecom m en ded th a t  h is r equ est  be den ied beca u se of th e “ sev er ity  of y ou r  cr im e [a n d] th e possibility  of y ou r  a bility  to r eoffen d,” a n d th e w a r den  con cu r r ed.[7 ] Th e

http://www.hrw.org/print/reports/2012/11/30/answer-no-0#_ftn5
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m em or a n du m  fr om  th e w a r den  to Br ow n  deta iled th e dev a sta t in g  im pa ct  h is sch em e h a d on  th e people h e defr a u ded. It  n oted, for  ex a m ple,  th a t  on e v ict im  w a s u n a ble

to g et  a  cr it ica l stem  cell t r a n spla n t  su r g er y  for  h er  h u sba n d beca u se of th e $1 7 5 ,000 sh e h a d g iv en  to Br ow n  to in v est ,  n on e of w h ich  sh e r ecov er ed. Bu t  th e

m em or a n du m  offer s n o discu ssion  of w h eth er  or  w h y  Br ow n m ig h t  be likely  to r e-offen d. It  on ly  su g g ests r e-offen din g  w ou ld be possible,  pr esu m a bly  beca u se,  in  th e

com m ittee’s ju dg m en t,  Br ow n  h a s su fficien t  ph y sica l a n d m en ta l ca pa city  to com m it  a n oth er  cr im e sh ou ld h e so ch oose.  Wh en  Hu m a n  Rig h ts Wa tch  a sked Br ow n  if h e

filed a n  a ppea l to th e den ia l of h is r equ est ,  h e sa id h e did n ot  kn ow  th a t  a ppea ls w er e possible.

On  Nov em ber  8 ,  2 01 1 ,  th e on colog ists a t  h is pr ison r ecom m en ded Br ow n  be r econ sider ed for  sen ten ce r edu ct ion . Fou r  m on th s la ter , on  Ma r ch  1 5 ,  2 01 2 , Br ow n  a sked for

a n  u pda te on  th e possible r econ sider a t ion . Th e sta ff r espon se sta ted,

“ We a r e a w a r e th a t  y ou r  pr og n osis is poor  a n d y ou a r e pr og r essiv ely  g ett in g  w or se.  A lth ou g h  th e [on colog y  sta ff] su ppor ts a r econ sider a t ion  of a

[Redu ct ion  in  Sen ten ce],  it  is fr om  a  m edica l sta n dpoin t on ly .  Plea se be a dv ised th a t  y ou r  den ia l of a  [Redu ct ion  in  Sen ten ce] w a s ba sed on  y ou r  cr im e a n d

y ou r  a bility  to r e-offen d. Th er efor e,  th e fa ctor s w h ich  pr ev en ted y ou  fr om  r eceiv in g  a  fa v or a ble r espon se th e fir st  t im e st ill r em a in s [sic].” [8 ]

Throughout our report, we present the stories of individual prisoners, most of whom were denied compassionate release by the Bureau of

Prisons. These stories are of prisoners who, in our opinion, have the requisite “extraordinary and compelling” reasons to seek

compassionate release as described by the United States Sentencing Commission. We do not know, of course, whether the courts would

have granted early release to any of these prisoners, but we believe the BOP should have forwarded their cases on to the courts so that

judges could have made that decision.

http://www.hrw.org/print/reports/2012/11/30/answer-no-0#_ftn8
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Recommendations

Compassionate release has not been a high priority for the Bureau of Prisons. Senior BOP officials have failed to pay appropriate attention

to how wardens define and exercise their discretion in some instances, and in others, have nurtured a culture of “no” that influences how

wardens respond to prisoner requests. Oversight by the Department of Justice has compounded the problem. Ranging from benign neglect

to active resistance to program reform, DOJ oversight has muted the promise of compassion envisioned by Congress.

There are some promising signs of change. The BOP has created an internal working group to look at its compassionate release program

and the Office of the Inspector General of the DOJ is conducting an audit of how the Bureau implements its compassionate release

authority. The new director of the BOP, Charles Samuels, has told us of his interest in reforming the program. We are encouraged to learn

that under his leadership, more people are receiving compassionate release.

To further significant reform, we offer the following recommendations to the BOP, the DOJ, and Congress. These recommendations are

designed to ensure that all worthy compassionate release requests receive judicial review, to remove the unnecessary and inappropriate

roadblocks the BOP has instituted to compassionate release, and to stop the “jailer” from usurping the role of the judge in deciding who

should receive a sentence reduction.

To the Bureau of Prisons

The Bureau of Prisons must reform its process for responding to prisoner requests for sentence reduction consideration to ensure it

exercises its responsibilities consistent with federal law and the principle of separation of powers. The BOP should ensure that it responds

quickly, fairly, and compassionately to the needs of prisoners in extraordinary and compelling circumstances.

The BOP to date has believed that it has to “recommend” prisoners for compassionate release when it makes a motion to the courts. It has

been unwilling to do so unless, in its judgment, the prisoner presents extraordinary and compelling circumstances and the BOP believes

early release would not compromise public safety or other criminal justice considerations. But that is not what Congress intended it to do.

We urge the BOP to re-conceptualize its view of compassionate release motions. They should be a vehicle for presenting to the court

prisoner requests whose grounds the BOP has verified as indeed extraordinary and compelling. That is, after establishing the validity of the

grounds for a prisoner’s request—for example, that the prisoner has a terminal illness—the BOP would send the case to the court with a
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motion seeking the court’s review.

Specifically, the BOP should:

Immediately issue a memorandum to executive staff, to be memorialized as soon as possible in an official program statement and, to the

extent necessary, in new regulations, that provides that: 

The BOP will treat as extraordinary and compelling the reasons described in the USSC section 1B1.13 application notes. Where they exist,

the BOP will not base a refusal to make a motion for sentence reduction or to request federal prosecutors to make it based on its views

about public safety, sufficiency of punishment, community concerns, or other factors relevant to sentence reduction that have been

statutorily assigned to the courts by 18 U.S.C. section 3582(c)(1)(A)(i). If deemed necessary, the government’s attorney may present

objections to a sentence reduction on these or other grounds to the sentencing judge;

Medical staff, social workers, and case managers working for the BOP will take affirmative steps to raise the option of seeking

compassionate release to the attention of all prisoners they believe may have extraordinary and compelling reasons for early release;

Denials of prisoner requests for consideration of sentence reduction by wardens, regional directors, or BOP Central Office staff should be

written with specificity and should accurately state the grounds for denial and how different factors were weighed;

All requests for compassionate release should be processed as quickly as possible. Warden decisions should be made within 15 working days

of the request from the prisoner or someone on the prisoner’s behalf, and a final decision by the BOP director should be made no later than

20 working days after a positive recommendation by the warden; and

In the case of appeals of denials of compassionate release, the prisoner will be deemed to have exhausted his administrative remedies 30

working days after the warden’s denial or the date of a final decision by the BOP Central Office, whichever is sooner.

Direct facilities to ensure that prisoner handbooks inform prisoners of the availability of compassionate release, provide a non-exhaustive

list of examples of the medical and non-medical circumstances that might constitute extraordinary and compelling circumstances, and

advise prisoners on how to initiate requests for consideration for compassionate release. The BOP should also ensure the handbooks clearly

explain how to administratively appeal a denial.

Provide trained staff to assist prisoners who are illiterate or too ill or infirm to seek compassionate release or to appeal adverse decisions on

their own. This assistance should include help with fashioning appropriate release plans.

In the event that the US Probation Office has not finalized or approved release plans, but there are extraordinary and compelling reasons

for the prisoner’s sentence reduction, the BOP should proceed with a motion to the court, recognizing that the court may not order the

release of a prisoner until the release plan has been finalized.
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Establish a process to gather and annually publish statistics sufficient to ensure transparency with regard to how the BOP handles

compassionate release. The statistics should include annual data regarding: 

The number of requests for compassionate release that are made to wardens, as well as the number considered by more senior BOP staff;

The category of the “extraordinary and compelling” reasons alleged by prisoners to support their requests for early release (such as

terminal illness or family circumstances);

The grounds for grants and denials by wardens and Central Office staff;

The number of motions for compassionate release made to sentencing courts;

The number of prisoners released pursuant to 18 U.S.C. section 3582(c)(1)(A)(i); and

The number of administrative appeals of compassionate release requests originally denied by a warden, and the number of those appeals

that are granted or denied by the different administrative offices that receive the appeal.

To the Department of Justice

The Department of Justice should support congressional initiatives to legislate the recommendations noted below.

In addition, the DOJ should immediately:

Work with the BOP to draft new compassionate release regulations that:

Establish criteria for motions for sentence reduction consistent with the guidance of the USSC;

Limit BOP compassionate release discretion to determining whether the circumstances consistent with that guidance exist; and

Affirm that the BOP is not to deny a request for a motion for sentence reduction on public safety or other criteria that Congress has

assigned to the courts for consideration.

Establish as formal DOJ policy that, until such time as Congress has enacted the legislation recommended below, no DOJ official may object

to bringing compassionate release motions on grounds of public safety, sufficiency of punishment, or other considerations that belong within

the courts’ purview.

To Congress

While the Bureau of Prisons can and should change its practices immediately, we also urge Congress to enact legislation to ensure judges can

order the early release of prisoners for extraordinary and compelling reasons.

Specifically, Congress should:



03/06/13 The Answer is No

www.hrw.org/print/reports/2012/11/30/answer-no-0 12/76

Enact legislation that explicitly grants prisoners the right to seek compassionate release from the court after exhausting their

administrative remedies. This will enable courts to have final say over whether a sentence reduction is warranted, while providing courts

with a developed record and the BOP with an incentive to state on the record its detailed reasons for denial.

Enact legislation that requires the BOP to publish annual statistics regarding requests for compassionate release. The statistics should

address, specifically, the number of requests made and their basis, as well as their disposition by different levels of the BOP and in the

courts. They should also include data on the resolutions of administrative appeals of warden and regional director denials of prisoner

requests. The data should be sufficient in quantity and specificity to ensure transparency and to enable the public and Congress to

understand how compassionate release functions in practice.

Amend 18 U.S.C. section 3582(c)(1)(A)(i) to clarify that: 

The BOP is required to make motions to the sentencing courts for a reduction in sentence in all cases that fall within the United States

Sentencing Commission Guideline section 1B1.13; and

While Congress has directed the sentencing courts to consider certain public safety or criminal justice grounds in assessing motions for

compassionate release, the BOP is not authorized to assess those grounds and may not rely upon them as a basis for refusing to make a

compassionate release motion.

V ict oria  Bla in

In  la te 2 007 , V ictor ia  Bla in  (pseu don y m ) m ov ed w ith  h er h u sba n d Ja ck a n d th eir  tw o y ou n g  ch ildr en  Tin a  (2 2  m on th s) a n d Peter  (6 m on th s) to a  sm a ll A r izon a  tow n .

[9 ] In 2 008 , sh e w a s a r r ested a n d sen t  ba ck to A la ba m a  to fa ce old dr u g  ch a r g es. Bla in  r ea dily  a dm itted h er  r ole in  a  dr u g -r ela ted con spir a cy  a n d a g r eed to a ssist

a u th or it ies.  Sh e w a s per m itted to r etu r n  to h er  h om e in  A r izon a  to a w a it  sen ten cin g  a n d th en  per m itted to self-su r r en der  tw o m on th s a fter  sh e w a s sen ten ced. Beca u se

of h er  cooper a t ion  w ith  th e a u th or it ies,  in stea d of r eceiv in g  a  1 2 0-m on th  sen ten ce,  sh e r eceiv ed a  r edu ced sen ten ce of 7 5 m on th s.

Ja ck Bla in  took on  th e job of sin g le pa r en th ood a fter  h is w ife r epor ted to th e feder a l pr ison  ca m p n ea r  Ph oen ix ,  a n d for  tw o y ea r s, w ith  tr a n spor ta t ion  h elp fr om  th e

ch u r ch  com m u n ity  w h ich  th ey  h a d join ed, V ictor ia  Bla in  sa w  h er  ch ildr en  on  a  w eekly  ba sis.

A fter  ser v in g  a  qu a r ter  of h er  sen ten ce,  sh e lea r n ed in  Ja n u a r y  2 01 1  th a t  Ja ck Bla in  h a d been  dia g n osed w ith  a n  in oper a ble for m  of pa n cr ea t ic ca n cer ,  a n d sh e

r equ ested com pa ssion a te r elea se.  Th e w a r den  den ied both  h er r equ est  a n d h er  su bsequ en t  a dm in istr a t iv e a ppea l “ ba sed on  th e tota lity  of cir cu m sta n ces in v olv ed in  th is

m a tter ,  in clu din g  y ou r  cu r r en t offen se….” [1 0] Th e Reg ion a l Office con cu r r ed. “ Wh ile [y ou r  h u sba n d’s] pr og n osis is u n for tu n a te,  w e do n ot  fin d ex tr a or din a r y  or

com pellin g  r ea son s to su ppor t  a r edu ct ion  in  y ou r  sen ten ce.” [1 1 ] Bla in a ppea led to th e BOP Cen tr a l Office,  poin t in g  ou t  th a t  h er  ch ildr en  w ou ld be left  w ith ou t  a  fa m ily

m em ber  to ca r e for  th em —a  cir cu m sta n ce th e Sen ten cin g  Com m ission  h a d con tem pla ted a s possible g r ou n ds for  com pa ssion a te r elea se—a n d a sser t in g  th a t  sh e posed n o
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da n g er  to th e com m u n ity ,  a s ev iden ced by  th e fa ct  th a t  th e ju dg e h a d a llow ed h er  to r em a in  in  h er  h om e a fter  a r r est ,  con v ict ion , a n d sen ten cin g .

Ja ck Bla in ,  w h o h a d str u g g led to ca r e for  th eir  ch ildr en w h ile fa llin g  deeper  in to pa in  a n d disa bility ,  died on  A u g u st  1 2 ,  2 01 1 ,  w ith n o r espon se fr om  th e Cen tr a l Office

of th e BOP. Th e ch u r ch  h a st ily  a r r a n g ed a tem por a r y  h om e for  th e ch ildr en  w ith  a  fa m ily  a n d r edou bled th eir  effor ts to secu r e V ictor ia  Bla in ’s r elea se.

Th e BOP ev en tu a lly  r espon ded to h er  a ppea l w ith  a  r equ est for  in for m a tion  a bou t  th e cir cu m sta n ces th a t  led to th e loss of h er  pa r en ta l r ig h ts to h er  fir st  ch ild y ea r s

ea r lier ,  w h en  sh e w a s 1 8 .  Bla in  r ecou n ted a h a r r ow in g  stor y  of ph y sica l a n d psy ch olog ica l a bu se a t  th e h a n ds of th e ch ild’s fa th er ,  w h o sta lked h er  a n d ter r or ized h er

fa m ily  a fter  Ch ild Pr otect iv e Ser v ices (CPS) den ied h im  a ccess to h is son . Sh e lost  cu stody  of a n d pa r en ta l r ig h ts ov er  h er  son  w h en , dr iv en  by  fea r ,  sh e ev en tu a lly

a llow ed h is fa th er  to h a v e con ta ct  w ith  h im  w ith ou t  CPS’s kn ow ledg e.   

In  th e sa m e let ter  ex pla in in g  h ow  sh e lost  cu stody  of h er eldest  ch ild,  Bla in  beg g ed th e BOP to a llow  h er  to pa r en t  th e tw o y ou n g ch ildr en , n ow  h ou sed w ith  str a n g er s

w h o h a d beg u n  to isola te th em  fr om  h er a n d fr om  th e ch u r ch  com m u n ity  th a t  h a d w or ked so h a r d to h elp th e fa m ily . Sev er a l w eeks la ter ,  sh e r eiter a ted h er  con cer n s

a bou t  th e g u a r dia n ’s in cr ea sin g  isola t ion  of th e ch ildr en  fr om  h er  a n d th e ch u r ch  com m u n ity .

On  Ma r ch  1 ,  eig h t  m on th s a fter  th e dea th  of Bla in ’s h u sba n d a n d six  m on th s sin ce sh e h a d h ea r d a n y th in g  fr om  th e BOP a bou t  h er r equ est ,  sh e w a s a sked a g a in  to

ex pla in  w h y  sh e lost  h er  pa r en ta l r ig h ts to h er  fir st  ch ild,  a n d sh e did so.  Fin a lly  on  A pr il 3 ,  2 01 2 , th e Cen tr a l Office den ied Bla in ’s r equ est ,  cit in g  th e fa ct  th a t  h er

ch ildr en  w er e “ doin g  w ell”  a n d n ot in g  th a t  sh e h a d a ccom plish ed a  g r ea t  dea l w h ile in ca r cer a ted, a t ten din g  colleg e,  pa r en t in g ,  a n d dr u g  a bu se cla sses.  Th e den ia l

sta ted, h ow ev er ,  th a t  “ Ms. [Bla in ] en g a g ed in  h er  cr im in a l beh a v ior  w h ile h er  ch ildr en  w er e v er y  y ou n g . Ms. [Bla in ’s] pa r en ta l r ig h ts w er e ter m in a ted for  a  son  bor n

du r in g  a  pr ev iou s r ela t ion sh ip.  Rev iew of Ms. [Bla in ’s] pa st  h istor y  r a ises con cer n  a s to w h eth er  sh e w ill be a ble to su sta in  th e str esses of sole pa r en tin g  a n d em ploy m en t

w h ile r em a in in g cr im e-fr ee.” [1 2 ]
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Methodology

This report is based on over five dozen in-person and telephone interviews with current and former Bureau of Prison officials, federal

prisoners, family members, lawyers, advocates, and former Department of Justice officials, as well as extensive email and written

correspondence with an additional two dozen prisoners. We also reviewed official BOP documents pertaining to the efforts of dozens of

individual prisoners to receive compassionate release. In addition, much of the information and perspective reflected in this report comes

from the many years Families Against Mandatory Minimums has spent working to secure reform of the Bureau of Prison’s compassionate

release practices.

The report contains specific data the Bureau of Prisons provided in response to our questions about its compassionate release program. In

addition, the Bureau permitted Jamie Fellner to visit the Federal Medical Facility at Butner, North Carolina to interview prisoners there, as

well as the warden and other BOP staff at the facility. The report also includes the results of our research into the legislative history of the

statutory provision authorizing sentence reduction for extraordinary and compelling reasons.
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I. Background

In 1984, Congress passed the Sentencing Reform Act (SRA), a major overhaul of federal sentencing. It abolished parole for prisoners who

committed their offenses after enactment of the SRA, established limited good time credits,[13] eliminated parole, instituted determinate

sentencing, and authorized the creation of the United States Sentencing Commission (USSC) to establish sentencing guidelines.[14]

Compassionate Release

Although Congress furthered the goal of finality in  sentencing by eliminating parole and limiting the court’s jurisdiction over a case once a

conviction has become final, lawmakers recognized that circumstances could arise that would render a final sentence unjust or unfair. They

included “safety valves” in the SRA, authorizing federal courts to revisit sentences in a few specific situations and to reduce them if

appropriate.

One of those safety valves, colloquially referred to as “compassionate release,” enables the courts to reduce sentences for “extraordinary

and compelling” reasons.[15] Codified at 18 U.S.C. section 3582 (c)(1)(A)(i), it provides,

(c) Modification of an Imposed Term of Imprisonment.— The court may not modify a term of imprisonment once it has been

imposed except that—

(A) the court, upon motion of the Director of the Bureau of Prisons, may reduce the term of imprisonment (and may impose a

term of probation or supervised release with or without conditions that does not exceed the unserved portion of the original

term of imprisonment), after considering the factors set forth in section 3553 (a) to the extent that they are applicable, if it finds

that—

(i) extraordinary and compelling reasons warrant such a reduction;… and that such a reduction is consistent with applicable

policy statements issued by the Sentencing Commission.

The Senate Judiciary Committee’s Report on the Sentencing Reform Act explained the need for this provision as follows:

The first “safety valve” applies, regardless of the length of sentence, to the unusual case in which the defendant’s circumstances

are so changed, such as by terminal illness, that it would be inequitable to continue the confinement of the prisoner. In such a
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case, under Subsection (c)(1)(A), the director of the Bureau of Prisons could petition the court for a reduction in the sentence,

and the court could grant a reduction if it found that the reduction was justified by “extraordinary and compelling reasons” and

was consistent with applicable policy statements issued by the Sentencing Commission.[16]

Congress recognized that many circumstances might arise that could warrant sentence reduction. Instead of elaborating in the statute the

possible circumstances, Congress assigned that task to the USSC. [17] The only limitation placed on the Sentencing Commission was a

caution that “rehabilitation alone shall not be considered an extraordinary and compelling reason.” [18]

The Senate Report noted, “The Committee believes that there may be unusual cases in which an eventual reduction in the length of a term

of imprisonment is justified by changed circumstances. These would include cases of severe illness, [or] cases in which other extraordinary

and compelling circumstances justify a reduction of an unusually long sentence.”[19]

The SRA gave federal judges the central decision-making role in compassionate release. First, courts have the authority to decide whether

to grant a sentence reduction, even though the exercise of that authority is triggered by a BOP motion. Second, the statute requires the

court to consider the factors enumerated in 18 U.S.C. section 3553(a) when making its decision. Section 3553(a), in turn, enunciates factors

the courts are to consider at sentencing, including the severity of the crime, criminal history, and the purposes of punishment.[20]  

The legislative history underscores the paramount role of the court in compassionate release decisions. “The [SRA] … provides … for court

determination, subject to consideration of Sentencing Commission standards, of the question whether there is justification for reducing a

term of imprisonment in situations such as those described.”[21]The Senate Judiciary Committee signaled its views of the court’s role even

more directly in a later section of its report:

The value of the forms of “safety valves” contained in this section lies in the fact that they assure the availability of specific

review and reduction of a term of imprisonment for “extraordinary and compelling reasons”…. The approach taken keeps the

sentencing power in the judiciary where it belongs, yet permits later review of sentences in particularly compelling situations.

[22]

A Narrow Interpretation of Compassionate Release

In 1994, the BOP published new regulations for the use of its compassionate release authority.[23] The regulations acknowledge that
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compassionate release could be based on medical and non-medical circumstances. But in practice, and in internal guidance to staff, the BOP

sharply limited the grounds for compassionate release to certain dire medical situations.

The 1994 regulations provide that the BOP may bring a motion to reduce the term of imprisonment under 18 U.S.C. section 3582(c)(1)(a)

“in particularly extraordinary or compelling circumstances which could not reasonably have been foreseen by the court at the time of

sentencing.” They also delineate the procedures to be followed by the Bureau in responding to prisoner requests for compassionate release.

The specified procedures differ according to whether the prisoner presents medical or non-medical grounds for compassionate release. [24]

A July 1994 memorandum from then-BOP Director Kathleen M. Hawk to wardens (Hawk Memo) indicates that in practice, the BOP would

not accept non-medical grounds for compassionate release. Instead, it would only seek sentence reductions in end-of-life and certain other

grave medical situations:

The Bureau of Prisons has historically taken a conservative approach to filing a motion with the courts for the compassionate

release of an inmate.… Until recently, our general guideline was to recommend release of an inmate only in cases of terminal

illness when life expectancy was six months or less. Not many months ago, we extended the time limit to a one year life

expectancy.… As we have further reviewed this issue, it has come to our attention that there may be other cases that merit

consideration for release. These cases still fall within the medical arena, but may not be terminal or lend themselves to a precise

prediction of life expectancy. Nevertheless, such cases may be extremely serious and debilitating.[25]

The 1994 regulations do not specify the factors the BOP should take into account in reviewing a prisoner’s request to be considered for

compassionate release. The Hawk Memo not only limited compassionate release to medical cases, but it also directed wardens to “consider

and balance” in each case a list of factors extraneous to a prisoner’s medical condition, including the nature and circumstances of the

offense; criminal and personal history and characteristics of the prisoner; the danger, if any, the prisoner poses to the public if released; and

the length of the prisoner’s sentence and the amount of time left to serve.[26] The Hawk Memo made a point of saying these factors were

not “criteria” but rather “guidelines,” and even a prisoner who “met a majority of the … factors” might not be appropriate for release.

Rather, “staff should rely on their correctional judgment,” documents, and verified information in deciding whether to recommend early

release.”[27] It is clear from the Hawk Memo that the BOP considered its job to entail determining whether a prisoner should be given

early release—in essence, whether it would recommend that the court order a sentence reduction.
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Several of the factors the Hawk Memo assigned for warden consideration mirrored those that Congress had committed to the courts

considering a motion from the BOP for compassionate release.[28] For example, courts, consulting 18 U.S.C. section 3553(a), are directed to

consider “the nature and circumstances of the offense and the history and characteristics of the defendant.”[29] Courts must also review

the “seriousness of the offense” and ensure that the decision provides “just punishment” and “protect[s] the public from further crimes of

the defendant.”[30] Congress gave no signal to the BOP that it should use those factors in determining which cases it would present to the

courts.

In 1998, the Bureau adopted a compassionate release “Program Statement,” an internal version of the 1994 federal regulations. Like the

regulations, the Program Statement focused primarily on the procedures the BOP is to follow, and it establishes different procedures for

medical and non-medical cases. The Program Statement also includes a section not included in the 1994 regulations that describes the

“program objectives” and “expected results” of compassionate release, including that “[t]he public will be protected from undue risk by

careful review of each compassionate release request.”[31] These “objectives” and “results” statements, like the list of factors to consider in

the Hawk Memo, reflect the Bureau’s view that it could and should incorporate public safety into its compassionate release decision-making

process, even though neither Congress nor the 1994 regulations expressly authorized it to do so.

In 2006, the BOP published for public comment in the Federal Register proposed rules regarding compassionate release, stating that the

proposed rules reflected its “current policy.”[32] The proposed rules said that a prisoner could be considered for a reduction in sentence

motion only if the prisoner “suffers from a terminal illness with a life expectancy of one year or less, or a profoundly debilitating medical

condition that may be physical or cognitive in nature, is irreversible and cannot be remedied through medication or other measures, and

has eliminated or severely limited the inmate’s ability to attend to fundamental bodily functions and personal care needs without

substantial assistance from others (including personal hygiene and toilet functions, basic nutrition, medical care, and physical safety).”[33]

The BOP explained that new rules were needed because it “has received letters and Administrative Remedy appeals from inmates who

mistakenly believe that we will consider circumstances other than the inmate’s medical condition for reducing a sentence. Such is not the

Bureau’s practice.”[34] The BOP considered the proposed rules a “clarification that we will only consider inmates with extraordinary and

compelling medical conditions for [reduction in sentence] and not inmates in other, non-medical situations which may be characterized as

‘hardships,’ such as a family member’s medical problems, economic difficulties, or the inmate’s claim of an unjust sentence.”[35] The

Bureau proposed that the title of the rules be changed from “Compassionate Release” to “Reduction in Sentence for Medical Reasons.”[36] 
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The BOP received strongly critical comments on the proposed regulations from the National Association of Criminal Defense Lawyers,

Families Against Mandatory Minimums (FAMM), the American Bar Association (ABA), and the Federal Public and Community Defenders,

among others. The Bureau then attempted to draft less-restrictive regulations, embracing non-medical criteria—such as that outlined in the

Sentencing Commission guideline adopted in 2007—that would reflect the comments it had received. By 2008, it had become apparent to

the BOP that they were not going to reach a consensus with DOJ on a revised regulation. New regulations have never been adopted because

the DOJ has been unwilling to agree to broader rules than those proposed in 2006.[37]

The United States Sentencing Commission Guidelines

Congress assigned to the USSC the responsibility for fleshing out what would be considered “extraordinary and compelling” reasons for a

sentence reduction, but the years passed with no action by the Sentencing Commission.[38]Dismayed at the paucity of motions from the

BOP,[39] in 2001 criminal justice advocates like FAMM and the ABA began urging the US Sentencing Commission to issue guidelines that

would authorize a broad range of medical and non-medical bases for sentence reduction.[40]

In 2006, the USSC called for public comment on a draft guideline and in 2007 it held hearings. Most of the organizations that provided

public comment or testified before the Sentencing Commission supported enabling the courts to make mid-course corrections in sentences

for a variety of reasons.[41] The ABA, for example, supported reduction of sentences in exceptional circumstances, both medical and non-

medical, including old age, disability, changes in the law, exigent family circumstances, heroic acts, or extraordinary suffering.”[42]

The Department of Justice had a very different view. In a 2006 letter signed by Michael Elston, senior counsel to the assistant attorney

general, the DOJ warned the Sentencing Commission against adopting any policy inconsistent with the BOP’s narrow interpretation of

compassionate release. “At best, such an excess of permissiveness in the policy statement would be dead letter, because the Department

will not file motions under 18 U.S.C. 3582(c)(1)(A)(i) outside of the circumstances allowed by its own policies.”[43]

According to a former DOJ official, the 2006 letter “reflected longstanding Department policy with regard to compassionate release.”[44]

The letter expressed the Department’s view that prisoners “should serve an actual term of imprisonment close to that imposed by the

court in sentencing subject only to very limited qualifications and exceptions.”[45] The DOJ was willing to accept sentence reductions in

certain cases of terminal illness or profound and irreversible incapacity because it believed such limited cases would not undermine the

principles of certainty and finality in criminal sanctions that are reflected in the Sentencing Reform Act.[46] The Department also warned

that broader guidelines “would be an incitement to prisoners to file more suits seeking to compel the Department to exercise its authority
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under section 3582 (c)(1)(A)(i)—in contravention of its own policies, judgment, and discretion—in order to get them out of prison before

they have served their sentences as imposed by the court.”[47]  

It continued,

At a minimum this would waste the time and resources of the courts and the Department in dealing with meritless suits of this

type, concerning an issue which simply should not be open to litigation. The risk also must be considered that some courts might

be misled by such a discrepancy between the policy statement and the Department’s standards and practices into misconstruing

the assignment of responsibility under the statute for seeking reductions of sentence, and might then enjoin the Department to

seek such reductions under more permissive standards.[48]

The DOJ overstated the tension between compassionate release and ensuring finality of judgments. As FAMM pointed out in its response to

the Elston letter,

Crafting a [compassionate release] policy statement consistent with congressional intent will hardly subvert the goals of the

SRA. Congress specifically provided for a sentence reduction authority for extraordinary and compelling circumstances in the

SRA. It included only one specific limitation: rehabilitation alone would not be sufficient. Had Congress been concerned that

sentence reductions for extraordinary and compelling circumstances would undermine the goal of determinate sentencing, it

would not have specifically provided for such a broad view of the potential reasons for sentence reduction.[49]

In  a r g u in g  for  a  str ict ly  lim ited a ppr oa ch  to com pa ssion a te r elea se,  th e Depa r tm en t  of Ju st ice’s 2 006  let ter  to th e Sen ten cin g  Com m ission  displa y ed a  ca llou s

pr a g m a tism :

Un der  th e u su a l m or ta lity  in  a  y ea r  sta n da r d, th e in m a te’s im pr ison m en t  w ou ld be ter m in a ted by  dea th  w ith in  a  y ea r  or  less in  a n y  ev en t , so th e

pr a ct ica l r edu ct ion  of im pr ison m en t  u n der  th is sta n da r d ca n n ot  be m or e th a n  a  y ea r .  Nor  a r e th e sen ten cin g  sy stem  a n d its u n der ly in g  object iv es

u n der m in ed by  seekin g  r edu ct ion s of sen ten ce in  r a r e ca ses for  pr ison er s w ith ir r ev er sible,  pr ofou n dly  deliber a t in g  m edica l con dit ion s…. Su ch  a n offen der

ca r r ies h is pr ison  in  h is body  a n d m in d, a n d w ill n ot  in  a n y  ev en t be liv in g  in  fr eedom  in  a n y  or din a r y  sen se if r elea sed fr om  a  cor r ect ion a l h ospita l

fa cility  to be ca r ed for  in  som e oth er  sett in g .[5 0]

In 2007, the USSC issued its guideline for the courts, which essentially restates the statute, with the additional proviso that courts should
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not release prisoners when to do so would pose a public safety risk.[51] But the real work of the guideline is evident in the application notes

that accompany it. Disregarding the exhortations of the DOJ, the USSC recognized a wide range of possible medical and non-medical

situations that might constitute extraordinary and compelling reasons for release:

Provided the defendant meets the requirements of subdivision (2), extraordinary and compelling reasons exist under any of

the following circumstances:

(i)The defendant is suffering from a terminal illness.

(ii)The defendant is suffering from a permanent physical or medical condition, or is experiencing deteriorating physical or

mental health because of the aging process, that substantially diminishes the ability of the defendant to provide self-care

within the environment of a correctional facility and for which conventional treatment promises no substantial

improvement.

(iii) The death or incapacitation of the defendant's only family member capable of caring for the defendant’s minor child or

minor children.

(iv) As determined by the Director of the Bureau of Prisons, there exists in the defendant's case an extraordinary and

compelling reason other than, or in combination with, the reasons described in subdivisions (i), (ii), and (iii). [52]

The BOP has never directed its staff to use the USSC guideline as a basis for consideration of prisoner requests for compassionate release.

When we asked BOP officials why the agency is unwilling to follow the broader USSC explanation of the kinds of circumstances that might

be extraordinary and compelling, they explained that the guidelines are not binding on them. [53] While this may be true as a legal matter,

it hardly answers the policy question. They have also noted that the DOJ is unwilling to accept as grounds for compassionate release the

breadth of circumstances that the USSC accepts. [54]
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II. Compassionate Release in Practice

Compassionate Release Procedures

Procedures may vary somewhat among different Bureau of Prisons facilities, but the basic compassionate release procedure is as follows.

The prisoner, or someone on the prisoner’s behalf, makes a request to the warden for compassionate release, asking that the BOP file a

motion to reduce his sentence. The governing BOP program statement, Program Statement 5050.46, requires that the prisoner both

explain the circumstances he or she believes justify compassionate release and provide proposed release plans that indicate, for example,

where the prisoner would reside, where the prisoner would receive medical treatment if needed, and how the prisoner would cover the

costs of such treatment.[55] The BOP does not offer or require a special form for the request; ordinarily a prisoner will simply use what is

known as the “cop out” form that is commonly used to make any request to staff.

Our communication with current and former prisoners suggests that there is confusion as to the eligibility requirements for compassionate

release.[56] The BOP advised us that a copy of Program Statement 5050.46 is available to prisoners via the Electronic Law Library.[57]

But that program statement only describes the procedures the BOP will follow; it does not provide any explanation of what the BOP might

consider “extraordinary and compelling” reasons for compassionate release. It does not say the Bureau limits motions for sentence

reduction to prisoners with terminal illness or other dire medical conditions or that the BOP takes into consideration various extraneous

criteria such as public safety, severity of the crime, and community opinion. To the contrary, in the section that directs prisoners to include

a release plan with their request for compassionate release, it requires additional information from prisoners whose request is for medical

reasons.[58] Prisoners who are directed to the Program Statement can understandably operate under an illusion that the BOP grants

compassionate release in non-medical cases.

The prisoner handbooks that each facility provides prisoners with are also of no help to prisoners exploring whether they might qualify for

compassionate release consideration. We reviewed handbooks from 10 different randomly selected BOP facilities, and none of them

contained any reference to compassionate release.

We asked the BOP if facility staff were responsible for alerting prisoners about compassionate release when they think the prisoner might

be eligible. We were told, “staff [are] not tasked with the responsibility for initiating the RIS process. They are tasked with processing the

RIS request in accordance with PS 5050.46.”[59] No Bureau staff are responsible for identifying a prisoner or even assisting one who might

meet compassionate release criteria—even one who is terminally ill or medically incapacitated and thus unable to do so unaided.[60]
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Even getting prison officials to accept a request can be difficult. In one case, a prisoner repeatedly tried to submit a request for

compassionate release to the warden when she learned her husband, the only caregiver of their two young children, was dying. She was

rebuffed time and time again for a variety of reasons, including that she did not present sufficient reasons, she was lying about her

husband’s condition, and she used the wrong form. All in all, it took her 12 attempts made over a month-and-a-half before she was able to

get a request to the warden.[61]

Once a request is submitted, the warden reviews the request and makes a decision as to whether it warrants approval. There is no hearing

or other required procedure in which the prisoner can orally make a case for release directly to the warden. Although not required by the

Program Statement, most federal prison medical centers (which receive the bulk of compassionate release requests) have a multi-

disciplinary staff committee appointed by the warden that reviews prisoner requests and then makes a recommendation to the warden.

The committee considers the prisoner’s medical or other circumstances prompting the request for sentence reduction, the prisoner’s

criminal history and institutional record, and the prisoner’s proposed release plan. It then prepares a memorandum for the warden

summarizing this information and providing its recommendation. At some point in the process, the US Probation Office takes steps to make

sure the release plans are satisfactory, including sometimes visiting the place to which the prisoner would be released and talking with

family. The office may also consult with other stakeholders in the community, such as victims who have asked to be notified.

If the warden decides the prisoner’s request warrants approval, he or she sends a referral packet of information to the appropriate BOP

regional director.[62] If the request is approved by the regional director, he or she then sends it to BOP headquarters, where it is reviewed

by the Bureau’s general counsel. If the general counsel decides a request is not medically warranted, he or she will deny the request.[63]

The general counsel seeks the opinion of the BOP medical director if it is a medical case or that of the assistant director of the Correctional

Programs Division if it is a non-medical case.

Although not required by the Program Statement, the general counsel also notifies the office of the US deputy attorney general regarding

requests for sentence reduction that do not involve terminal illness and consults with the US attorney in the district in which the prisoner

was sentenced to see if there are concerns regarding a sentence reduction. From January 1, 2011 to November 15, 2012, the BOP sent 11

non-terminal cases to the office of the deputy attorney general. A motion was filed for sentence reduction in all 11 cases.[64] The general

counsel’s office may also contact other stakeholders it thinks might be concerned about the possible early release of an individual prisoner.

The general counsel sends to the BOP director all requests that he or she recommends be approved. The director makes the final decision
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on whether to approve the request. If the director agrees to seek a reduction in sentence, the general counsel’s office drafts the motion and

asks the US attorney in the district in which the prisoner was sentenced to file it. In 2011, the district courts granted every motion

submitted on behalf of the BOP.

When a prisoner’s request is based on a medical condition, staff at all levels are required by regulation “to expedite” the request,[65] but

the BOP has not adopted specified time limits for compassionate release decisions. If the warden denies the prisoner’s request, the prisoner

may appeal through the standard BOP administrative remedy process.

FMC Bu t n er

Hu m a n  Rig h ts Wa tch  v isited th e Feder a l Medica l Cen ter  (FMC) a t  th e Butner Federal Correctional Com plex in  Bu tn er , Nor th  Ca r olin a  (FMC Bu tn er ),  a  m edica l fa cility  for

m en  a n d th e BOP’s on colog y  cen ter ,  on  Ju ly  3 0, 2 01 2 . We ta lked w ith  pr ison er s a n d sta ff w h o ex pla in ed th e pr ocess by  w h ich  r equ ests for  m edica l r elea se a r e h a n dled a t

th e fa cility .

Wh en  a  pr ison er  m a kes a  r equ est  ba sed on  m edica l g r ou n ds (a s is u su a lly  th e ca se),  th e pr ison er ’s pr im a r y  ca r e ph y sicia n  is a sked to m a ke a  dia g n osis a n d pr og n osis

(h ow  lon g  th e pr ison er  h a s to liv e, in  th e ca se of ter m in a l illn ess).  Wh en  th e pr ison er  h a s ca n cer ,  th e fa cility ’s Tu m or  Boa r d w ill m a ke th a t  dia g n osis a n d pr og n osis.  If

th e Tu m or  Boa r d deter m in es th a t  th e pr ison er  is m edica lly  elig ible for  sen ten ce r edu ct ion  (th a t  is,  h e is w ith in  1 2  m on th s of dea th  or  ph y sica lly  in ca pa cita ted),  a  socia l

w or ker  con su lts w ith  th e pr ison er  r eg a r din g  a  pla n for  r elea se.  Th e pr ison er ’s m edica l con dit ion  a n d th e r elea se pla n in for m a tion  a r e th en  discu ssed a t  a  m eet in g  of th e

sev en -per son in ter disciplin a r y  Redu ct ion  in  Sen ten ce Com m ittee (RIS Com m ittee) a ppoin ted by  th e w a r den  to r ev iew  pr ison er  com pa ssion a te r elea se r equ ests.  Du r in g

its r ev iew , th e RIS Com m ittee n ot  on ly  con sider s th e pr ison er ’s m edica l con dit ion  bu t  a lso th e n a tu r e of th e offen se,  im pa ct  on  v ict im s, con du ct r elev a n t  to th e offen se,

len g th  of sen ten ce im posed a n d ser v ed to da te, fa m ily  h istor y ,  pr ior  cr im in a l h istor y ,  a n d in st itu t ion a l a dju stm en t.[6 6 ] Neith er  th e com m ittee n or  in div idu a l

m em ber s of th e com m ittee m eet  w ith  th e pr ison er  to discu ss h is pa st ,  h is t im e in  pr ison , h is possible r eh a bilita t ion , or  h is likelih ood of r e-offen din g  g iv en  h is cu r r en t

con dit ion . Nor  do th ey  solicit  th e v iew s of th e pr ison er  in  w r it in g  or  g iv e h im  a n  oppor tu n ity  to r ebu t  or  ex pla in  a n y  con cer n s th ey  m ig h t  h a v e.

Th e com m ittee m em ber s discu ss w h eth er  th ey  th in k ex tr a or din a r y  a n d com pellin g  r ea son s ex ist  to w a r r a n t  a  sen ten ce r edu ct ion , a n d th en  th ey  v ote.  Ju dy  Py a n t ,  a

socia l w or ker  a t  FMC Bu tn er  w h o is a lso ch a ir  of th e RIS Com m ittee,  told Hu m a n  Rig h t  Wa tch  th a t  th e com m ittee m em ber s h a v e n ev er  h a d a n y  tr a in in g  or  been  sh ow n

a n y  m a ter ia ls a s to w h a t  con st itu te “ ex tr a or din a r y  a n d com pellin g ”  r ea son s for  com pa ssion a te r elea se. Th e com m ittee is n ot  g iv en  r u les or  g u ida n ce fr om  th e w a r den

or  oth er  sen ior BOP officia ls r eg a r din g  h ow  to a ssess th e in for m a tion  pr esen ted to th em  or w h a t  specific qu est ion s th ey  sh ou ld a ttem pt  to a n sw er  befor e r ea ch in g  a

decision . Com m ittee m em ber s do n ot  n ecessa r ily  h a v e a n y  ex per ien ce in  ju dg in g pu blic sa fety  r isks or  likelih ood of r ecidiv ism , n or  do th ey  u se a  v a lida ted r isk

a ssessm en t  in str u m en t.  Th ey  a r e left  to deliber a te u n ch a r g ed a n d u n dir ected, br in g in g  th eir  ow n  su bject iv e v iew s a n d con cer n s to th e ta ble. A ccor din g  to Py a n t ,
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“ ex tr a or din a r y  a n d com pellin g ”  ca n  m ea n som eth in g  differ en t  to ea ch  com m ittee m em ber .

Com m ittee m em ber s v ote by  w r it in g  dow n  th eir  con clu sion  a n d a  br ief sta tem en t  of th eir  r ea son in g  on  a slip of pa per .  Th e m a jor ity  v ote w in s a n d is r epor ted to th e

w a r den  in  a m em or a n du m  th a t  su m m a r izes th e pr ison er ’s m edica l situ a t ion , cr im in a l h istor y ,  a n d v ict im  im pa ct .  It  con clu des w ith  a  sen ten ce or  tw o r eg a r din g  th e

r ea son s th e com m ittee believ es th e pr ison er  sh ou ld or  sh ou ld n ot  be r ecom m en ded for  com pa ssion a te r elea se.  Min or ity  v iew s, if th er e a r e a n y ,  a r e n ot  r eflected in  th e

m em or a n du m .

Th e w a r den  is n ot bou n d by  th e com m ittee’s v ote.  Wa r den  Sa r a  Rev ell told u s th a t  sh e cou ld a g r ee w ith  th e com m ittee’s r ecom m en da tion  for  th e sa m e or com pletely

differ en t  r ea son s fr om  th ose su g g ested by  th e com m ittee,  a n d sh e did n ot  n eed to ex pla in  h er  posit ion . Mem or a n da  w e h a v e seen  den y in g  pr ison er s’ r equ ests for

com pa ssion a te r elea se con sider a t ion  ty pica lly  a r e dr a fted by  th e com m ittee,  a n d th e w a r den  w r ites “ I con cu r ”  a cr oss th e bottom  (see a ppen dix  for  ex a m ples of

m em or a n da  by  th e RIS Com m ittee a n d sig n ed by  th e w a r den ). A ccor din g  to Wa r den  Rev ell,  sh e r a r ely  disa g r eed w ith  th e com m ittee w h en  it v oted th a t  a  pr ison er ’s

r equ est  be a ppr ov ed, bu t  sh e w a s m or e likely  to do so w h en  it  v oted a g a in st  th e pr ison er ’s r equ est .

Compassionate Release: The Numbers

We do not know how many prisoners seek compassionate release, because the BOP Central Office does not maintain records of requests

denied by wardens. It only maintains records of requests that were granted by wardens and hence—pursuant to BOP rules—subsequently

reviewed in the Central Office, or of prisoners’ appeals to the Central Office of denials of administrative remedies by the warden or regional

director.

The General Accounting Office (GAO) recently concluded that the BOP exercises its authority to seek a judicial reduction of prisoner’s

sentence “infrequently.”[67] Between 2000 and 2011, the BOP’s Central Office reviewed 444 requests by prisoners for compassionate

release that had been approved by wardens and regional directors and approved 266, or 60 percent.[68] Over 21 years, from 1992 through

November 2012, the BOP made only 492 motions for compassionate release, an annual average of about two dozen.

In 2011, the BOP made 30 motions for sentence reduction, out of 38 requests received in the Central Office, filed by 37 prisoners (one filed

a second request).[69] Thirty of the requests came from prisoners who were terminally ill; the BOP director approved 25 of them.[70] Five

of the requests came from prisoners with medical conditions other than terminal illness, and the director approved all five. There were two

cases appealed to the Central Office in which prisoners sought compassionate release for non-medical reasons.

Both were denied.[71] As of November 15, 2012, the BOP had made 37 motions for compassionate release, all on medical grounds.[72]
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Not only is the number of motions for sentence reduction extraordinarily small given the size of the BOP population, but it has not grown

commensurate with the growth in the number of federal prisoners. As shown in Figure 1, in 1994, the BOP housed 95,034 prisoners and

made 23 motions for sentence reduction.[73] In 2011, even though the federal prison population had more than doubled to over 218,170, it

made only 30 motions.

Figure 2: FMC Butner – Requests for Reduction in Sentence, 2011
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This figure was prepared by the BOP. Data is for prisoners at the federal prison complex at Butner, North Carolina.

The BOP has provided us compassionate release data from 2011 for the federal prison complex at Butner, North Carolina, which includes a

large federal medical center. While the Bureau does not track prisoner requests to wardens that are not approved or appealed, the Butner

data provided to us included prisoner request numbers. This data highlights the vast difference between the number of prisoners who

sought compassionate release and the number whose requests the BOP director ultimately approved.[74]During 2011, 164 prisoners
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initiated the reduction in sentence process by making a request to the warden. As shown in Figure 2, only 66 of them were considered in

meetings by the Reduction in Sentence Committee, which reviews prisoner requests and makes recommendations to the warden; the

remaining prisoners were deemed ineligible for consideration because they were “not medically warranted” (meaning they did not have a

sufficiently terminal or grave medical condition), had detainers from other jurisdictions (which precludes motions for sentence reduction),

or had died before the committee could consider them.

Figure 3: FMC Butner – Warden Decisions on Reduction in Sentence Requests, 2011

This figure was prepared by the BOP. Data is for prisoners at the federal prison complex at Butner, North Carolina.

As shown in Figure 3, of the 66 cases that were reviewed by the Reduction in Sentence Committee and then sent to the warden, the warden

denied 12 on the grounds that early release might jeopardize public safety. The warden approved 15 of the remaining 54 requests and
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forwarded them to the regional director. Seventeen requests were pending a decision, and 22 prisoners died while awaiting the warden’s

decision. [75]

Of the 15 requests the warden sent to the regional director, all were approved. The BOP director subsequently approved 12 of the 15

forwarded by the regional office; two were denied because they were “not medically appropriate for consideration,” and one prisoner was

denied because he “posed a risk to the community.”[76]

In short, out of the 147 requests made by prisoners at FMC Butner in 2011 (not including the 17 in which decisions from the warden were

still pending at the close of 2011), 12 were ultimately approved by the director as suitable for a motion for sentence reduction, where the

prisoner had not died before that approval. Reflecting the gravity of their conditions, 22 prisoners who requested compassionate release in

2011 died while still behind bars.

V ict or Elliot t

V ictor  Elliott  (pseu don y m ), a g e 4 7 ,  en ter ed feder a l pr ison on  Nov em ber  9 ,  2 01 0 to ser v e a  tw en ty -y ea r  m a n da tor y  m in im u m  sen ten ce for bein g  pa r t  of a  h er oin

distr ibu t ion  con spir a cy  th a t  r esu lted in  th e dea th s fr om  ov er dose of th r ee people.  Th e con spir a cy  in clu ded Elliott ,  a  for m er h er oin  a ddict  h im self,  a n d tw o oth er  people

w h ose on ly  con n ect ion  w a s th a t th ey  bou g h t  dr u g s for  r esa le fr om  th e sa m e w h olesa ler .[7 7 ] Elliot  w a s dir ect ly  r espon sible for  th e a cciden ta l ov er dose dea th  of on e

per son  to w h om  h e pr ov ided th e dr u g s; h e den ies a n y  in v olv em en t  w ith  th e oth er  dea ler s or  th e dea th s of th eir  clien ts.  Cu r r en t ly  con fin ed a t  FMC Bu tn er ,  Elliott  h a s a n

in oper a ble m a lig n a n t  br a in  tu m or —“ th e size of a  g olf ba ll” —w h ich  did n ot  r espon d to ch em oth er a py  a n d r a dia t ion . A ccor din g  to th e Bu tn er  on colog ist ,  Elliott  h a s less

th a n  a  y ea r to liv e.[7 8 ] He a lso h a s tw o r u ptu r ed discs in  h is low er  ba ck,  is con fin ed to a w h eelch a ir ,  h a s pr oblem s m ov in g  h is left  a r m  a n d leg ,  a n d su ffer s ch r on ic

sev er e h ea da ch es.  He a ppa r en t ly  spen ds m u ch  of th e da y  a sleep. He h a s a sister  w h o is w illin g  to a ct  a s h is ca r eta ker  a n d w h o pr ov ided pla n s to en su r e h e r eceiv ed

a ppr opr ia te m edica l ca r e.

Elliot  sou g h t  com pa ssion a te r elea se a t  th e r ecom m en da tion of h is on colog ist .  A lth ou g h  h e is close to illiter a te,  a n d “ ca n ’t spell w or th  a  da r n ,”  n on e of th e sta ff h elped

h im  w ith  h is a pplica t ion . On  Ja n u a r y  1 2 ,  2 01 2 , th e Redu ct ion  in  Sen ten ce Com m ittee r ev iew ed Elliott ’s r equ est .  Th e com m ittee’s m em or a n du m  r ecou n ts in for m a tion

con ta in ed in  Elliott ’s Pr esen ten ce In v est ig a t ion  Repor t , in clu din g  th e ov er dose dea th s of people ca u sed by  dr u g s th ey  bou g h t  fr om  Elliott ’s “ co-con spir a tor s.”  Th e

com m ittee a lso cited Elliott ’s pr ior  dr u g  a n d ba tter y  con v ict ion s a n d deta ils a bou t oth er -dr u g  r ela ted a ct iv it ies by  Elliott .  Th er e is n o discu ssion , h ow ev er , a bou t

w h eth er  Elliott  w ou ld be likely  to r ejoin  th e dr u g  bu sin ess g iv en  h is br a in  ca n cer  a n d con fin em en t  to a  w h eelch a ir  or  w h eth er  h is ex pr essed desir e to spen d h is

r em a in in g  m on th s of life w ith  h is fa m ily  a n d to m a ke a m en ds w ith h is g r a n dda u g h ter  is g en u in e.  A lth ou g h  th e com m ittee a ckn ow ledg ed th a t  Elliot h a d a  poor  m edica l

pr og n osis,  it  con clu ded th a t  h is r equ est  sh ou ld be den ied beca u se,  “ du e to th e sev er ity  of y ou r  cr im e a n d th e fa ct  th a t  y ou  h a v e on ly  ser v ed a  sm a ll por t ion  of y ou r
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sen ten ce,  th e com m ittee ex pr essed con cer n s a bou t  th e possibility  of y ou r  a bility  to r e-offen d.” [7 9 ] Th e w a r den  con cu r r ed w ith  th e com m ittee’s r ecom m en da tion  on

Ja n u a r y  1 9 , 2 01 2 .[8 0]

http://www.hrw.org/print/reports/2012/11/30/answer-no-0#_ftn79
http://www.hrw.org/print/reports/2012/11/30/answer-no-0#_ftn80


03/06/13 The Answer is No

www.hrw.org/print/reports/2012/11/30/answer-no-0 32/76

III. Federal Policies on Compassionate Release

“I urged more release for older, chronically ill offenders who couldn’t fight their way out of a paper sack, but the Central Office

was simply not interested.”

– Joe Bogan, former BOP official who retired in 2000 after 17 years as a federal warden, telephone interview, July 15, 2012

It is unclear why the Bureau of Prisons adopted criteria that guarantee that only a paltry number of motions for sentence reduction will be

filed each year. We believe the view that few prisoners should benefit from compassionate release is deeply rooted in the BOP’s history and

institutional culture and reflects the preferences of the Department of Justice, of which the BOP is a part. BOP Assistant Director and

General Counsel Kathleen Kenney told us the Bureau’s philosophy has long been that compassionate release should be used sparingly,

although she could not tell us the origins of that approach.[81]

The BOP has been able to take a restrictive approach to compassionate release because Congress never specified the criteria it should use.

The Department of Justice has taken the position that the BOP has unfettered bureaucratic discretion with regard to compassionate release

because Congress statutorily committed the task of filing motions for compassionate release in court to the BOP and did not specify in the

statute the circumstances under which the BOP should do so. According to the DOJ,

[W]hile “extraordinary and compelling reasons” are a permissible basis for the Director of the Bureau of Prisons to make a

motion to reduce the term of imprisonment of an inmate, Congress has not specified what reasons or criteria the Bureau must

consider in making this determination. Rather, this determination is within the discretion of the Director.[82]

In practice, the BOP decides for itself what the criteria for compassionate release should be, ignoring the Sentencing Commission’s

guidelines, and it takes into consideration any factors it chooses, including those that Congress told the courts to consider. 

As a constituent component of the DOJ, under the direction and supervision of the deputy attorney general, the BOP does not adopt or

pursue policies inconsistent with those of the DOJ, nor does it promulgate official regulations without going through a DOJ review and

approval process.

Deputy Attorney General James Cole declined to meet with us for this report, or to assign other staff from his office to do so. Instead of
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answering our written questions to him about the Department’s guidance to the BOP with regard to compassionate release policy and its

views concerning the role of compassionate release in the federal criminal justice system, he had the BOP send us a letter that offered little

insight into the DOJ’s thinking. (Our letter to the deputy attorney general and the response from the BOP on behalf of the deputy attorney

general are reproduced in the appendix). Practitioners and others knowledgeable about the Bureau’s recent practice indicate that the DOJ’s

approach to compassionate release remains the same as reflected in the 2006 Elston letter.[83]

It is not surprising that the DOJ would want BOP motions for sentence reduction restricted to very few cases. As Glenn Fine, former

inspector general for the DOJ told us, “a prosecutorial perspective permeates the institution.”[84] Paul McNulty, former deputy attorney

general, agreed that the Department’s institutional culture is one in which a “law enforcement and prosecutorial perspective” tends to

predominate.[85] As Rachel Barkow, a law professor who has studied the DOJ, recently wrote,

The dominance of law enforcement interests at the Department is a reflection of the dominance of law enforcement interests in

the politics of criminal justice…. [N]ot only do [prosecutors] have an interest in longer sentences and mandatory punishments;

they also have an interest in opposing corrections reforms that make the conditions of confinement more relaxed or that result

in earlier release times.[86]

In addition to its influence on compassionate release policy, the DOJ can affect BOP decisions in individual cases. When the BOP is reviewing

a prisoner’s request for a sentence reduction, it consults with the US attorney in the judicial district in which the prisoner was sentenced.

“The Bureau considers the information provided by the United States Attorney’s Office in making a decision regarding a [reduction in

sentence] request.”[87] According to BOP Assistant Director and General Counsel Kenney, in most cases the US attorney raises no

objection about compassionate release cases.[88] But if there is a conflict, it must be resolved before the BOP director approves a motion. In

non-terminal cases for compassionate release—for example, one in which the prisoner has a non-terminal illness or is seeking

compassionate release on non-medical grounds—if the BOP director is considering approval of the recommendation, the case will be sent to

the office of the deputy attorney general first, before the BOP director makes a final decision.[89] The Bureau was not willing to describe

even in general terms deputy attorney general communications to the BOP in such cases.

Determinations regarding medical eligibility, such as whether a prisoner is within twelve months of dying, are made by BOP medical staff.

But beyond the confines of medical determinations, there is little guidance, and thus much room for inconsistency, subjectivity, and even

arbitrariness in decisions regarding whether to bring motions to the court for compassionate release.[90]
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Wardens are the pivotal figures in the compassionate release process because their decisions to not recommend approval of prisoner

requests are almost never overturned. Their “no” becomes the BOP’s “no.” On the other hand, senior officials may and do deny cases

wardens have recommended. BOP data from 2000 through 2011 indicate that the BOP Central Office denied prisoner requests in 40

percent of the cases the wardens and regional directors recommended for approval.[91]

The BOP provides scant training to wardens on how to exercise their discretion and little oversight of their decision-making. If a warden

wants to deny a prisoner’s request for compassionate release consideration because he believes the prisoner’s crime is heinous, there are no

BOP instructions or guidance that tell him such beliefs should not play a role in his decision. Our interviews with former and current

wardens suggest that while wardens learn from “experience” and familiarity with the BOP institutional culture what prisoner circumstances

the Central Office is likely to consider worthy of sentence reduction, their approach to individual cases varies.[92] A former warden, for

example, told us he approved every request from a prisoner who met the medical criteria for terminal illness or incapacitation, even if he

assumed it would be rejected by his superiors.[93]

Former warden Joe Bogan told us he did not want to “waste his superiors’ time” by sending them cases he knew they would deny.[94] But

sometimes the Central Office did reject cases he had recommended. He recounted the case of a young woman serving time for minor drug

dealing who developed ovarian cancer. He approved her request for compassionate release and forwarded it up the chain of command. The

Central Office turned it down because of the possibility she might re-offend. Bogan thought the decision was “ridiculous.” A few months

later, the woman died behind bars.[95]

Mich a el  Ma h on ey

Mich a el Ma h on ey  w a s sen ten ced in  1 9 9 4  to a  m a n da tor y  m in im u m  ter m  of 1 5  y ea r s a s a n  “ a r m ed ca r eer  cr im in a l.”  Th e “ ca r eer  cr im in a l”  desig n a t ion  der iv ed fr om

th r ee dr u g  sa les tota lin g  less th a n  $3 00 to a n  u n der cov er  a g en t  ov er  a  th r ee-w eek per iod in th e la te 1 9 7 0s.[9 6 ] Felon s,  like Ma h on ey , m a y  n ot  leg a lly  possess fir ea r m s.

Er r on eou sly  believ in g  th a t  en ou g h  t im e h a d la psed sin ce h is pr ior con v ict ion s to a llow  h im  to ca r r y  a  g u n , Ma h on ey  h a d pu r ch a sed on e to pr otect h im self w h en  m a kin g

n ig h t  deposits fr om  h is sm a ll bu sin ess.  Wh en  th e g u n  w a s stolen , h e du ly  r epor ted it  to a u th or it ies,  h is er r or  w a s discov er ed, a n d h e w a s pr osecu ted.[9 7 ] Yea r s la ter ,  in

2 004 , Ma h on ey  w a s dy in g  in pr ison  fr om  ly m ph om a  a n d a sked for  com pa ssion a te r elea se.  Th e w a r den  a t  th e Lex in g ton  Feder a l Medica l Cen ter  th ou g h t  th e BOP sh ou ld

file a  m otion  on  h is beh a lf,  a n d th e r eg ion a l dir ector  a g r eed.

In  la te Ju ly ,  BOP Dir ector  Ha r ley  La ppin  den ied Ma h on ey ’s r equ est ,  ev en  th ou g h  th e r eg ion a l dir ector  h a d a ppr ov ed th e r equ est  a n d it  w a s u n opposed by  th e US

a ttor n ey .  La ppin ’s decision  w a s ba sed on  “ th e tota lity  of th e cir cu m sta n ces”  a n d Ma h on ey ’s “ m u lt iple felon y  con v ict ion s.” [9 8 ]
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On  Ju ly  2 6 , 2 004 , Ju dg e Ja m es D. Todd, w h o h a d sen ten ced Ma h on ey , h ea r in g  of th e dir ector ’s den ia l,  w r ote to La ppin , sta t in g th a t  in  2 0 y ea r s on  th e ben ch  h e h a d

n ev er  befor e w r it ten  to a  cor r ect ion s officia l on  beh a lf of a  pr ison er  h e h a d sen ten ced. Descr ibin g  th e cir cu m sta n ces of Ma h on ey ’s con v ict ion , h e sa id th a t  “ Mr .

Ma h on ey ’s ca se h a s tr ou bled m e sin ce I sen ten ced h im  in  1 9 9 4  … [a s] on e of th ose ca ses in  w h ich  a  w ell-in ten t ion ed a n d sou n d la w  r esu lted in a n  in ju st ice.”  He sa id h e

w a s a w a r e th a t  Ma h on ey  w a s bedr idden , su ffer in g  g r ea t  pa in ,  a n d con sider ed n ea r  dea th .  He su g g ested “ th a t … a  m otion  [for  com pa ssion a te r elea se] is th e on ly  w a y  to

m it ig a te in  a v er y  sm a ll w a y  th e h a r sh n ess w h ich  [th e A r m ed Ca r eer  Cr im in a l A ct] h a s ca u sed in  th is u n u su a l a n d u n for tu n a te ca se.” [9 9 ]La ppin  did n ot  r eply .

Ma h on ey  died a  few da y s la ter .

Medical Conditions

According to the BOP’s medical director, a terminal condition which leads to a motion for a reduction of sentence is usually the result of a

particular illness, such as metastasized cancer.[100] A terminal condition may also result from severe co-morbidities, such as a combination

of physical problems like congestive heart failure and liver failure, which, taken together, lead to a prognosis of very limited life expectancy.

[101] In the category of profound and irremediable debilitation or incapacity, the BOP includes such conditions as Parkinson’s Disease,

Amyotrophic Lateral Sclerosis (ALS), Alzheimer’s Disease, and permanent brain injury, paralysis, and ventilator dependency.[102] We

learned, for example, of a case in which the BOP moved for the sentence reduction of a woman serving time for minor drug offenses who

developed Lou Gehrig’s disease. The woman was able to go home to be with her seven-year-old daughter for the time remaining to her.

[103]

Our research reveals that the majority of compassionate release motions brought by the BOP are for prisoners who are terminally ill.[104]

Thus, for example, the BOP moved for a sentence reduction for 51-year-old Charles Costanzo, a first-time offender who was serving a 70-

month sentence for embezzling from a worker’s compensation fund. In April 2012, three years into his sentence, Constanzo was diagnosed

with stage IV stomach cancer that had already spread to his lymph nodes and diaphragm. His condition was clearly and imminently

terminal. According to Costanzo, the prosecutor in his case originally balked at the prospect of compassionate release, but later agreed.[105]

The BOP moved for a sentence reduction, which the sentencing judge granted.[106] Constanzo was released on July 24, 2012 to his

mother’s home, and he died on October 11, 2012.[107]

Calculating life expectancies for terminal illness is not a precise science, but the BOP insists that the prognosis for the life expectancy of

terminally ill prisoners be 12 months or less before it will make a motion for sentence reduction. Apparently, even when a condition is

terminal and debilitating, if the doctor cannot state a 12-month prognosis, the Bureau will not recommend compassionate release.
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Ra y m on d Bra n son

In  ea r ly  Ma r ch  2 01 2 , Ra y m on d Br a n son  (pseu don y m ), ser v in g a  4 8 -m on th  fr a u d sen ten ce,  w a s pr epa r in g  to en ter  a  h a lfw a y  h ou se to com plete th e fin a l six  m on th s of

th e Residen tia l Dr u g  A bu se Pr og r a m  (RDA P).[1 08 ] Su ccessfu l RDA P pa r t icipa n ts ca n  ea r n  u p to on e y ea r  off th eir  sen ten ces.  Br a n son h a d a lr ea dy  r eceiv ed con fir m a tion

of h is n ew  r elea se da te of Septem ber  1 2 , 2 01 2 , r epr esen tin g  a  fu ll y ea r  sen ten ce cr edit .  Bu t ,  ju st  befor e h e w a s to en ter  th e h a lfw a y  h ou se to fin ish  th e pr og r a m

r equ ir em en ts,  Br a n son  w a s r ejected beca u se h e h a d been  dia g n osed w ith  sta g e IV  g a str ic ca n cer .  His or ig in a l r elea se da te of Septem ber  2 01 3  w a s r ein sta ted.

His a ttor n ey  w r ote to th e BOP seekin g  a  r edu ct ion  in sen ten ce for  com pa ssion a te r elea se.  A  m on th  pa ssed befor e th e w a r den r espon ded, r efer r in g  th e ca se to th e Tu m or

Boa r d. Br a n son ’s la w y er ,  con cer n ed by  th e dela y ,  m ov ed th e cou r t  to com pel th e BOP to seek com pa ssion a te r elea se,  cit in g  th e im possible “ ca tch -2 2 ”  Br a n son  fa ced: on ce

elig ible for  im m edia te r elea se to th e h a lfw a y  h ou se,  h e w a s n ow  pr ev en ted by  h is ca n cer  fr om  en ter in g  th e h a lfw a y  h ou se.  Beca u se h e w a s too sick to com plete th e

h a lfw a y  h ou se por t ion  of th e dr u g  a bu se pr og r a m , h e lost  th e 1 2 -m on th cr edit  h e h a d been  ex pected to ea r n . Bu t  th e BOP w a s u n a ble to deter m in e w ith cer ta in ty  th a t

h e w ou ld die w ith in  th e 1 2  m on th s.

Th e sen ten cin g  ju dg e clea r ly  fa v or ed Br a n son ’s r elea se.  A t  a  h ea r in g  on  th e m otion , h e sa id th a t  th e g ov er n m en t  a n d defen se a t tor n ey  sh ou ld w or k tog eth er  to fin d a

solu t ion . If Br a n son  cou ld secu r e m edica l ca r e a fter  r elea se fr om  pr ison , “ [i]t  seem s to m e it ’s n ot  in  a n y body ’s best  in ter ests,  a ssu m in g  Mr . [Br a n son ] is a s sick a s is

r epr esen ted, to h a v e h im  r em a in  in  pr ison . Obv iou sly  it  w ou ld be v er y  difficu lt  for  h im . It  w ou ld be a  bu r den  on  th e pr ison  sy stem  a n d a lso a n  ex pen se to th e

g ov er n m en t,  w h ich  it  seem s to m e is n ot  a  g ood idea  for a n y body .” [1 09 ] Th e cou r t  den ied th e m otion  pen din g  fu r th er  in for m a tion . Th e BOP w a s u n a ble to a scer ta in  a

pr og n osis a n d so set  h is ca se off r epea tedly  for a ssessm en t.

In  Septem ber , Br a n son ’s a t tor n ey  a g a in  m ov ed th e cou r t ,  cit in g  th e dela y ed a ssessm en t a n d Br a n son ’s deter ior a t in g  m edica l con dit ion . Cer ta in  th a t Br a n son  w ou ld n ot

su r v iv e th e y ea r ,  h is la w y er  w r ote,  “ Mr . [Br a n son ] is bein g  pu n ish ed beca u se h e is dy in g  of ca n cer  – h e is bein g  pr eclu ded fr om  en ter in g  [a  h a lfw a y  h ou se] w h ich  h e is

oth er w ise elig ible for  a n d h e is losin g  ja il-t im e cr edit  ev en  th ou g h  h e a lr ea dy  com pleted RDA P.” [1 1 0]

Relu cta n t ly ,  th e cou r t den ied th e m otion . “ Wh ile th e Cou r t  is sy m pa th et ic to Defen da n t ’s con dit ion  a n d, in  pa r t icu la r ,  th e fa ct  th a t ,  on  a ccou n t  of su ch  con dit ion ,

Defen da n t  h a s been  den ied pla cem en t  in  a  [h a lfw a y  h ou se],  th e Cou r t  is w ith ou t  a u th or ity  to a w a r d Defen da n t  th e r elief sou g h t…,”  it sa id.  [1 1 1 ]

A s of th is w r it in g ,  Br a n son ’s ca n cer  h a s spr ea d to oth er  or g a n s,  th e Tu m or  Boa r d h a s been  u n a ble to deter m in e a  da te of dea th , a n d h e r em a in s in  pr ison .

The BOP does not consider old age and the frailty and declining physical and mental abilities that ordinarily accompany it as sufficient

medical grounds for a motion for sentence reduction.[112] For example, Brian Simpson (pseudonym) is an 84-year-old federal prisoner who

began serving a 10-year sentence in 2006 for conspiracy to defraud the United States and obstruction of justice.[113] Although doctors do

not describe his medical condition as terminal, his daughter insists his medical condition has rapidly deteriorated since his incarceration. He
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has been hospitalized several times, including once for heart failure; has fluid buildup in his lungs that must periodically be drained; and

suffers increasingly from a variety of other physical problems, including diabetes, hypertension, anemia, severe arthritis, and possible renal

failure. His mobility is poor and he walks with a cane. He is not allowed to work because of his medical condition. His daughter describes him

as “a sad, sick old man with many medical problems.”[114] The BOP has denied his requests for consideration for compassionate release

because it does not consider his circumstances to be extraordinary and compelling.[115]

If the BOP were guided by the USSC’s guideline governing compassionate release, the number of motions for early release on medical

grounds would doubtless be considerably greater. The guideline recognizes that extraordinary and compelling reasons for a sentence

reduction can exist when a prisoner suffers from a terminal illness or when a prisoner’s capacity to care for himself in prison is substantially

diminished because of illness.[116]There is more latitude here than under the rigid criteria the BOP uses. For example, the USSC does not

mandate a 12-month prognosis of death.

Out of a population of over 218,000 prisoners, there are undoubtedly many more than the 30 cases granted in 2011 for terminal or other

medical conditions who might meet the USSC criteria. Hundreds of prisoners die each year from illness, and many of those deaths are no

doubt predictable, rendering the prisoners eligible for compassionate release. [117] At FMC Butner alone, over the six-month period

between October 1, 2011 and March 31, 2012, 60 prisoners died whose deaths were predictable because of the nature of their illness. [118]

The BOP also has a growing population of elderly prisoners, many of whom will experience diminished physical and mental abilities while in

prison.[119] At the end of 2010, there were 7,107 men and women in federal prisons who were age 61 and older, including 74 who were

over 80.[120] The commentary to the USSC guideline states that “deteriorating physical or mental health because of the aging process …

that substantially diminishes the ability to provide self-care” in prison may constitute extraordinary and compelling circumstances.[121]

Non-Medical Grounds for Compassionate Release

BOP Assistant Director and General Counsel Kathleen M. Kenney has acknowledged that, at least in the last twenty years, the Bureau has

not made any motions for compassionate release for prisoners whose extraordinary and compelling reasons were not medical.[122]

The BOP views hardship to families as part of the price of incarceration and hence as insufficiently “extraordinary and compelling” to

warrant early release. John Yardley (pseudonym) sought compassionate release in early 2008 because his young daughter was dying of

brain cancer. He was serving a sentence of 66 months for conspiracy to possess and distribute methamphetamine and had an extensive
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criminal record. The warden rejected Yardley’s request: “I cannot find extraordinary or compelling circumstances to warrant

recommending approval of your request for compassionate release. I have enormous compassion for your dying daughter. However, your

situation is not unlike many other incarcerated prisoners in similar situations.”[123] Upholding the warden’s denial, the administrator for

national prisoner appeals in the Central Office noted,

While extreme, your situation is not significantly different than other prisoners whose families experience profound hardship as

the result of a loved one’s incarceration. Regrettably, family hardship, even extreme family hardship, is an unfortunate

consequence of incarceration, and is not, therefore, extraordinary and compelling in a manner that supports the Bureau’s

motioning the sentencing court to release you from the balance of your prison sentence.[124]

Ma ry  Sa m u els

Ma r y  Sa m u els (pseu don y m ) w a s sen ten ced in  1 9 9 3  to ov er  3 0 y ea r s in  pr ison  a fter plea din g  g u ilty  to pa r t icipa t in g  in  a  ba n k r obber y  a n d u se of a  w ea pon .[1 2 5 ] Wh en

sh e en ter ed pr ison , sh e h a d com pleted on ly  th e th ir d g r a de,  w a s depen den t  on  dr u g s a n d a lcoh ol,  a n d h a d lost  cu stody  of h er  ch ildr en .

A ccor din g to th e w a r den , Sa m u els “ pa r t icipa ted ex ten siv ely  in  pr og r a m s to better h er self a n d pr epa r e for  h er  r elea se.” [1 2 6 ] Sh e ea r n ed h er  h ig h  sch ool diplom a , beg a n

colleg e cou r ses,  a n d com pleted a  bu sin ess m a n a g em en t cer t ifica te fr om  a  com m u n ity  colleg e.  Sh e a lso en g a g ed in  a  v a r iety  of self-h elp a n d sober  pr og r a m s a n d h a s

w or ked for  UNICOR in du str ies for  1 4 y ea r s,  r eceiv in g  in cen tiv e a w a r ds.

Betw een 2 002  a n d m id-2 006 , w h ile sh e w a s in ca r cer a ted in  a  feder a l pr ison  in Ta lla h a ssee,  Flor ida ,  m a le pr ison  g u a r ds sex u a lly  a bu sed Sa m u els a n d oth er  fem a le

pr ison er s.  Sa m u els filed a  la w su it  a g a in st  g u a r ds a n d officia ls, set t lin g  som e cla im s a n d w in n in g  a n  a w a r d a g a in st  on e of h er  a bu ser s for  $2 .2 m illion .

In  2 01 0, Sa m u els sou g h t  com pa ssion a te r elea se,  cit in g  th e a bu se,  h er  dia g n osis of post-tr a u m a tic str ess sy n dr om e, a n d h er  in a bility  to secu r e psy ch olog ica l h elp for  it .

Her  son  w a s ea g er  to pr ov ide h er  a  h om e a n d a  job.  Th e w a r den r ecom m en ded h er  r elea se:

Ba sed on th e cir cu m sta n ces of h er  in sta n t  offen se,  h er  la ck of pr ior  cr im in a l h istor y , h a s [sic] ser v ed ov er  tw o-th ir ds of h er  sen ten ce,  h a s [sic] g a in ed

edu ca t ion a l a n d v oca t ion a l skills a n d h a v in g  fa m ily  su ppor t ,  h ou sin g ,  a n d em ploy m en t,  pr ison er  [Sa m u els] a ppea r s to pose low  r isk to r ecidiv a te or  a r isk

to pu blic sa fety .  In  a ddit ion , h er  sex u a l a bu se du r in g  in ca r cer a t ion  w a s a n  ex tr a or din a r y ,  u n for eseen  cir cu m sta n ce th a t  cou ld n ot  h a v e been  con sider ed

by  th e sen ten cin g  cou r t .[1 2 7 ]

Th e r eg ion a l dir ector  r ejected th e w a r den ’s r ecom m en da tion , con clu din g  th a t Sa m u els’ “ cir cu m sta n ce,  a lth ou g h  u n for tu n a te,  does n ot  m er it  a com pa ssion a te r elea se.”

[1 2 8 ] Th e r eg ion a l dir ector  r eiter a ted th e r eject ion  w h en  Sa m u els a ppea led it ,  sta t in g  “ sta ff did n ot  con sider y ou r  situ a t ion  a n  ex tr a or din a r y  a n d com pellin g
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cir cu m sta n ce to w a r r a n t  a n ea r ly  r elea se.”  [1 2 9 ] Th e Cen tr a l Office con cu r r ed:

You  cite th e fa ct  th a t  y ou  h a v e ser v ed ov er  h a lf y ou  sen ten ce; y ou  h a v e ta ken a dv a n ta g e of edu ca t ion a l oppor tu n it ies du r in g  y ou r  in ca r cer a t ion ; a n d y ou

w er e v ict im ized by  sta ff.  A ll a spects of y ou r  cir cu m sta n ces,  in clu din g cr im in a l h istor y ,  a r e ta ken  in to con sider a t ion  … h ow ev er  th ese fa ctor s a r e n ot

ex tr a or din a r y  en ou g h  to w a r r a n t  a  r edu ct ion  in  sen ten ce.” [1 3 0] Sa m u els th en  sou g h t  r elief in feder a l cou r t  bu t  w a s den ied beca u se th e cou r t  did n ot

h a v e ju r isdict ion  to g r a n t  h er  r elief.

Foreseeability

The BOP will consider requests for compassionate release if the “extraordinary and compelling” circumstances “could not reasonably have

been foreseen by the court at the time of sentencing.”[131] This language is ambiguous: does the rule require the circumstances to have

been foreseeable in theory or that they were actually foreseen by the judge? According to Lorna Glassman, a BOP assistant general counsel,

if a person had cancer but it was in remission at the time of sentencing, and the cancer returns during his imprisonment, the Central Office

would not necessarily deny his request for sentence reduction because the return of cancer might have been foreseeable.[132] Wardens

have, nonetheless, denied prisoner requests for compassionate release consideration on the ground their illness was known at the time of

sentencing—even if they were not dying at that time.

For example, Daniel Young was 58 when he was sentenced in 2010 to 51 months of imprisonment after conviction for Medicare fraud. At

the time, he had hepatitis C and diabetes, for which he was being treated; he was sick but not dying. Two years later, Young was dying of

liver and renal failure. In January 2012, the warden told Young’s wife that Young would not be eligible for compassionate release because

his “medical condition is clearly documented in his Presentence Investigation Report.”[133] Young died two months later, still incarcerated.

[134]

When Evan Quinones entered prison in 2000 to serve a sentence of 96 months for heroin trafficking, he was HIV positive. Five years later,

on September 15, 2005, his mother was informed by letter that he was “seriously ill,” and a month later, she was informed he was

“critically ill.”[135] By November of that year, he was expected to live only a few months due to myriad medical problems, including AIDS,

Hepatitis C, cirrhosis, pancreatitis and other conditions. He was denied compassionate release, however, because according to the warden,

“the Court was aware of [his] medical condition at the time of sentencing.”[136] Quinones died in prison.[137]
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IV. Public Safety and Compassionate Release

The general counsel of the Bureau of Prisons recently told us, “As a law enforcement agency, the Bureau’s mission to protect society

includes a responsibility to provide for public safety and make decisions with public safety in mind…. [W]e consider it the Bureau’s

responsibility to consider public safety when determining whether to pursue a prisoner’s release through a [motion for sentence

reduction].”[138] The BOP assesses “public safety concerns” and the “totality of the circumstances” when deciding whether a motion for

sentence reduction is warranted.[139] Indeed, public safety and other criminal justice concerns can trump all other factors, even for

prisoners who are medically eligible, have an acceptable release plan,[140] and have no detainers from other jurisdictions pending.[141]

Surprisingly scant public attention has been paid to the BOP’s unilateral assumption of authority to assess the public safety implications of

prisoners’ early release. This exercise of BOP discretion is troubling because Congress specifically directed the federal judiciary, not the

Bureau, to assess the impact on public safety in making sentence reduction decisions. There is no question that the BOP must protect the

public by ensuring prisoners under its jurisdiction do not escape, and that it must assess the risk of dangerous behavior when making

furlough or halfway house decisions.[142] The BOP is the sole decision-maker in such situations, and the prisoners remain under its

jurisdiction. But we can find no support for the proposition that the BOP should take public safety into account in considering whether to

move the court to release a prisoner who presents extraordinary and compelling circumstances.

In interviews, neither BOP Director Charles E. Samuels nor Assistant Director and General Counsel Kathleen M. Kenney could explain the

statutory or legal source of the Bureau’s asserted authority to refuse to make motions for sentence reduction to otherwise eligible prisoners

on public safety grounds.[143] In a written response (reproduced in the appendix) to our question concerning the BOP’s authority to take

public safety into account, the BOP stated without elaboration that “[c]ase law and legislative history describe the Director’s discretion to

determine whether extraordinary and compelling reasons exist to warrant a reduction in sentence.”[144] The legislative history is in fact

silent on whether the BOP should be assessing public safety, and the case law simply acknowledges the BOP’s general discretion in

compassionate release decisions and does not address whether the BOP should base its decisions on public safety. The BOP also pointed us

to the Hawk Memo, but while that document asserts public safety as a factor for the Bureau to consider, it does not explain the source of

the Bureau’s authority to do so.

Tellingly, the Hawk Memo, which describes a set of public safety-related considerations for wardens to evaluate, includes not only factors

that were committed by statute to the courts, but ones that the court is already aware of and thus hardly needs the BOP to evaluate and
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pass on. The sentencing court considering a compassionate release motion would already be well aware of, and better able to evaluate, the

impact of the nature and circumstances of the offense; criminal and personal history and characteristics of the prisoner; the danger, if any,

the prisoner poses to the public if released; and the length of the prisoner’s sentence and amount of time left to serve. The BOP has no

special competence to evaluate such factors in lieu of the court. The only public safety information the BOP might be able to add to the

picture would be about the prisoner’s conduct post-sentencing. While the memo commends the public safety considerations to the wardens’

“correctional judgment,” we are hard pressed to see how wardens’ judgment about such matters could ever supplant that of the sentencing

judge.

It is significant that in the compassionate release statute, 18 U.S.C. section 3582(c)(1)(a)(i),  Congress did not direct the BOP to take into

consideration public safety (or any other criminal justice factors) before making a motion for sentence reduction. This silence contrasts

notably with another safety valve provision, 18 U.S.C. section 3582(c)(1)(A) (ii), which permits the court to reduce the sentence of certain

elderly offenders sentenced to life for serious violent felonies “when a determination has been made by the Director of the Bureau of Prisons

that the defendant is not a danger to the safety of any other person or the community.” This “lifer” safety valve was added to section 3582

in 1994. According to a longstanding maxim of statutory interpretation, expressio unius est exclusio alterius, the expression of one thing is

the exclusion of another. “Where Congress includes particular language in one section of a statute but omits it in another…, it is generally

presumed that Congress acts intentionally and purposely in the disparate inclusion or exclusion.”[145] The express direction to the BOP

that it consider public safety before moving the court to reduce a life sentence for certain prisoners, and the lack of any direction to make a

public safety determination when considering moving the court to reduce a sentence for compassionate release, strongly implies that

Congress did not intend the BOP to rule on public safety in the latter case. This presumption is strengthened because the compassionate

release provision had been in place for 10 years before the lifer safety valve was added in 1994. This likely means Congress intentionally

added the BOP public safety determination precisely because Congress believed the Bureau was not expected to make such determinations

with respect to compassionate release, but it was expected to do so in the lifer cases.

Calculating Public Safety

Former wardens acknowledged to us that predictions of future behavior are uncertain at best. When considering requests for

compassionate release, some place heavy emphasis on the nature of the crime that led to the prisoners’ conviction: the more serious the

potential new crime, the less likely support for early release. One former warden, Joe Bogan, told us that for public safety reasons,

prisoners who had been convicted of violent or sex offenses usually would have to serve more of their sentence than non-violent offenders
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before he would respond favorably to requests for compassionate release.[146]

On the other hand, Art Beeler, who spent 22 years as a federal warden, told us that he had been more concerned about re-offending by

prisoners who had engaged in white collar crimes than those who engaged in violent crimes, on the theory that physically debilitated

prisoners might not be able to rob a bank but, given access to computers and telephones, white collar criminals could still engage in fraud.

[147] He also pointed out there are no guarantees regarding future human behavior: deciding whether to recommend someone for release

entails the difficult balance of being careful but not so risk averse that no case would ever be approved.

We have reviewed dozens of memoranda to prisoners from BOP wardens, regional directors, and the BOP Central Office denying, on public

safety grounds, prisoner requests for compassionate release or appeals of the wardens’ denials. Based on that review, it appears that all too

often, if a prisoner is considered to have the physical or mental ability to re-offend, the BOP will conclude that he poses a public safety risk.

The physical and mental capability to commit a crime is conflated with the likelihood of doing so.

As the memoranda included in the appendix exemplify, the BOP usually does not explain which specific aspects of the prisoner’s history or

circumstances lead officials to conclude that he or she remains dangerous. There is no analysis, for example, of whether the prisoner has

shown remorse or understanding of the impact of his conduct on victims, a factor that is frequently relevant in sentencing, and there is no

discussion of whether prisoners with similar profiles have proven likely to re-offend following early release.

For example, the BOP denied Carl Meecham’s (pseudonym) effort to obtain compassionate release on public safety grounds.[148] In 2006,

Meecham was sentenced to 108 months in prison after being convicted of conspiracy to commit mail and wire fraud in connection with a

fraudulent telemarketing scheme. He had no prior convictions. The judge explained that she sentenced Meecham to a sentence below the

minimum range because of “the nature and circumstances of the offense and the history and characteristics of the defendant” and because

at Meecham’s age (he was 65), a sentence “under the guideline range would leave him very little, if any, life to live upon release from

imprisonment.”[149]

In June 2011, after serving more than half of his sentence, Meecham was diagnosed with stage IV lung cancer and given a prognosis of less

than a year to live. The warden at the Federal Medical Facility at Butner, where he had been sent to receive palliative chemotherapy,

denied his request for compassionate release, and the denial was upheld in the administrative appeal process. The memorandum to

Meecham from the warden described how he and his partner had defrauded upwards of “1,000 U.S. citizens from 49 states of more than
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fourteen million dollars” by getting them to invest in a non-existent business. The warden opposed Meecham’s request for compassionate

release to die at home because of the severity of his crime and “the possibility of your ability to re-offend.”[150] The warden then denied

Meecham’s administrative appeal after considering “the likelihood of your re-offending and assessing potential risks to the public.”[151] In

neither memorandum did the warden provide any analysis of why she thought Meecham might re-offend. She did not, for example, discuss

whether he showed remorse for his crimes or understood the full impact of what he had done, or whether, on the contrary, she had reason

to believe he was contemplating committing more crimes if released.

Although courts almost never grant compassionate release without a motion by the BOP (see Section VII, below), in November 2011, the

federal judge who had originally sentenced Meecham granted him compassionate release after a petition from his lawyer. In notable

contrast to the public safety concerns of the warden, the judge wrote,

But where the sentencing factors drove my decision in 2006 that Mr. [Meecham], who was in his sixties when he was sentenced,

not die in prison, the sentencing factors operate again to support his petition for release to his family now. Specifically, the public

will not be harmed; at this sentencing, Mr. [Meecham] demonstrated an understanding—for perhaps the first time—of the full

impact of his actions, and it is inconceivable that he would desire to cause further harm. And the nature of his offenses, which call

out for a serious sentence, should not trump the Court’s express intention that he outlive his time in custody.[152]

Even if the BOP had concerns regarding a prisoner’s potential public safety risk, it could make a motion for sentence reduction and urge the

court to impose specific terms of supervision that would ameliorate the risk. The courts can and do build into their release orders specific

conditions to further protect the public, in addition to more generic supervision requirements. For example, in Charles Costanzo’s case

(discussed in Section IV, above), the court’s release order instructed Costanzo to have no contact with the government witnesses or the co-

defendants in his case.[153]

Retribution, Sufficiency of Punishment, Nature of the Crime, Victims

The BOP takes into consideration a range of criminal justice factors besides the possibility of re-offending when making compassionate

release decisions. These subjective, value-laden factors are often hidden under vague and conclusory references to public safety. Wardens

consider such things as the nature of the crime, whether the prisoner has been “punished enough” in light of that crime, and what victims or

the general public might think if the prisoner were released early.
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In Carl Meecham’s (pseudonym) case, noted above, the warden commented at length in the memorandum denying his request on the great

harm he had caused the victims of his fraudulent scheme. The harm seemed to weigh heavily in her decision. Former Warden Joe Bogan

told us that retributive considerations clearly factored into his decision-making.[154] He explained that, while he received no guidance from

his superiors about how to approach the question of whether someone had served long enough, it was something he learned to judge

through experience. Compassionate release, in his view, should not be granted if it depreciated the seriousness of the offense. If a prisoner

serving a twenty-year sentence became seriously ill after only two years, Bogan was less likely to recommend compassionate release than if

the prisoner had already served a great proportion of his sentence. Indeed, he characterized the early release stance of the BOP as

“compassionate [if the prisoner] has done enough time.”[155] Another former warden, Art Beeler, also struggled with the time a person had

served. He told us, “I tried not to use it as a [criterion], but it was in my mind how long a person had served on his sentence.”[156]

A warden’s subjective response to a crime can also influence the outcome. Art Beeler told us that if a prisoner had committed a particularly

terrible crime, he was less likely to recommend him for compassionate release.[157] Joe Bogan also acknowledged to us that there were

some prisoners he would never recommend for compassionate release because of the heinousness of their crimes. He specifically cited sex

offenders.[158]

Ca spa r McDon a ld

Ca spa r  McDon a ld (pseu don y m ), 7 3  y ea r s old,  h a s ser v ed ten y ea r s of a  tw en ty -y ea r  feder a l sen ten ce for  sex u a lly  tou ch in g  th e ch ild of a n eig h bor ,  ta kin g  pictu r es of h er

g en ita lia , a n d possession  of ch ild por n og r a ph y .[1 5 9 ] He h a s n o pr ior  cr im in a l h istor y .  Beca u se of sev er e spin a l sten osis,  McDon a ld is per m a n en tly  pa r a ly zed below  h is

u pper ch est  a n d is u n a ble to u se h is a r m s or  leg s.  He a lso h a s h y per ten sion , a n em ia ,  dia betes,  a n d h y poth y r oidism . He ca n n ot  ba th e,  dr ess,  g o to th e toilet ,  or  m ov e

h im self w ith ou t  a ssista n ce,  a n d beca u se of pa in ,  h e ca n n ot sit  u p or  be ou t  of bed for  m or e th a n  br ief per iods of t im e. He w ill r em a in bedr idden  a n d r equ ir e skilled

n u r sin g  ca r e for  th e r est  of h is life.  To ca ll a  n u r se,  h e blow s in to a  specia l tu be.

Th e BOP a ckn ow ledg ed th a t h is m edica l con dit ion  w a s “ ser iou s”  a n d m a de h im  “ a n a ppr opr ia te ca n dida te for  r edu ct ion  in  sen ten ce con sider a t ion .”  [1 6 0] Nev er th eless,

in  October  2 01 1 ,  Wa r den  Sa r a  Rev ell con cu r r ed w ith  th e r ecom m en da tion  of th e Redu ct ion  in  Sen ten ce Com m ittee th a t h is r equ est  sh ou ld be den ied “ du e to th e n a tu r e

of y ou r  offen se a n d th e len g th  of sen ten ce im posed.”  [1 6 1 ] Wh en  McDon a ld a ppea led th e den ia l,  Wa r den  Rev ell den ied th e a ppea l,  sta t in g ,  “ [a ]n  object iv e of th e

r edu ct ion  in sen ten ce pr og r a m  is ea ch  r equ est  w ill be ca r efu lly  r ev iew ed to pr otect  th e pu blic fr om  u n du e r isk.  Du e to th e ser iou sn ess of y ou r  in sta n t  offen se,  y ou a r e

st ill con sider ed a  th r ea t  to society .”  [1 6 2 ]

Hu m a n  Rig h ts Wa tch  m et  w ith  Wa r den  Rev ell a n d a sked h er w h y  sh e felt  McDon a ld cou ld be con sider ed a th r ea t  to pu blic sa fety  w er e h e r elea sed, g iv en  h is ph y sica l
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con dit ion .[1 6 3 ] Wa r den  Rev ell a ckn ow ledg ed McDon a ld w a s ph y sica lly  in ca pa ble of r e-offen din g . Yet  sh e sa id th a t  it  w a s h er  r espon sibility  to “ pu t  m y self in  th e

v ict im ’s r ole”  a n d to th in k “ h ow th e v ict im  or  h er  fa m ily  w ou ld feel”  w er e McDon a ld r elea sed h om e befor e th e en d of h is sen ten ce.  Sh e a lso sa id th a t  a s a  w a r den , sh e h a s

discr et ion to con sider  w h eth er  th e pr ison er ’s r elea se w ou ld lessen  th e ser iou sn ess of h is offen se.[1 6 4 ]

Fear of Bad Publicity

BOP staff members may consider the possibility of bad publicity or adverse public response when making compassionate release decisions

in particular cases.[165] As a former warden framed it, “Compassion for a murderer? We knew we had a responsibility not to have a hue

and cry from the public.”[166] Former Warden Joe Bogan emphasized that the BOP wanted to avoid bad press and “getting into trouble”

over compassionate release decisions. He explained that the Bureau “takes pride in not causing problems” for the DOJ with its

compassionate release decisions.[167]

This concern can prompt a conservative approach to requests for early release consideration: the BOP does not want to confront an uproar

in the press or political blowback from making a motion for the early release of someone who then commits a horrifying crime.

Consideration of public response may also color refusals to grant requests for compassionate release when the prisoners have committed

particularly grave or notorious crimes, even if there is little or no chance of their re-offending.[168]
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V. Administrative Remedy

A prisoner may appeal denials of his request for a motion to reduce his sentence made by the warden or the regional director through the

regular administrative remedy process.[169] The administrative remedy process requires an appeal first to the warden who denied the

prisoner’s request; if the warden rejects the administrative remedy, the prisoner may appeal to the regional office; if rejected at the

regional office, the prisoner may appeal to the BOP Central Office. No appeals are possible to rejections by the Central Office.[170]

We do not know what proportion of prisoners file an appeal when their requests for compassionate release are denied by the warden. Our

sense is that many do not. Some may be too sick to have the physical or emotional energy or even capacity to pursue an appeal. Some

prisoners told us they were not aware they could appeal denials of their requests for compassionate release. Others suggested they did not

bother because they thought it would be futile.

The belief that appeals are futile is borne out by the statistics. In 2011, there were 41 administrative remedies filed with wardens who had

denied prisoner requests for compassionate release consideration; only one was granted. Out of the 40 prisoners whose administrative

remedies were denied, 24 then appealed the wardens’ denials to the regional directors, who granted one. All of the prisoners who were

denied at the regional director level then appealed to the Central Office, which granted none of them, although it returned one case to a

warden for reconsideration.[171] Between January 1, 2009 and August 26, 2012, 127 administrative remedies were appealed to the Central

Office; 55 were rejected on procedural grounds (such as not being filed in a timely manner), and none were granted.[172]

The BOP follows the same timetables in cases where compassionate release is being sought as in any other appeal. From the time a request

is originally filed until a final decision by the Central Office can take 160 days.[173] There is no provision for expediting the appeals in

compassionate release, even when the prisoner has only a few months or less to live and time is of the essence.

The BOP also insists on observance of the smallest bureaucratic requirements, even when dying prisoners submit their administrative

appeals. In one recent case, for example, a prisoner with less than six months to live failed to use the correct form when he appealed the

warden’s denial. The warden did not mention the improper form but denied his appeal, and the prisoner then appealed to the regional

director. After a month, the regional director responded to the prisoner that he had used the wrong form to file his appeal with the warden

and that he had to start the appeal process again with the warden, using the right form.[174] In another case, an appeal of a denial was

rejected by the Central Office because the prisoner used two pages, and the limit is one page, one-sided.[175]
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The responses to prisoners who appeal denials are often as cursory and one-dimensional as the denial of the prisoners’ original requests.

The official justification for a denial can be as short and un-illuminating as “the nature of the offense.” It can also be outright incorrect, as in

one case when a warden mixed up the role of the prisoner with that of his co-defendant.[176] Wardens’ adverse decisions are almost never

overturned, and the ability of a prisoner, particularly one hampered by illness, to effectively challenge them is nil for all intents and

purposes.

A Fair Process?

The BOP process for decision-making in compassionate release cases contains numerous levels of bureaucratic review, but scant guarantees

of fairness. When the warden initially considers a prisoner’s request, there is no requirement that there be a hearing or even an informal

meeting or interview during which the prisoner can respond directly to questions and concerns. As noted above, the rationale for decisions

to deny requests for compassionate release are often summary “public safety” conclusions that yield little insight into the evidence

supporting them and which therefore deny prisoners the information necessary for them to attempt to overturn the denial.

Lack of transparency continues at the Central Office. What the US attorneys or officials in the Office of the Deputy Attorney General tell the

BOP when it consults them, and what influence this has in a particular case, is not revealed to the prisoner. If there were a hearing before a

judge, prosecutors would have to lay out publicly any objections they have to early release. But as long as the BOP denies the prisoner’s

request, such objections can remain private, because there is no appeal from the director’s decision and, as discussed below, no judicial

review of that decision.

Ma zen  A li  Ya sin

Ma zen  A li Ya sin  (pseu don y m ), a  n a tu r a lized US cit izen  bor n in  Ir a q,  is a  6 4 -y ea r -old sm a ll-t im e m er ch a n t  w h o liv ed in  Detr oit  w ith  h is w ife a n d n in e ch ildr en  befor e h e

beg a n  ser v in g  a  4 6 -m on th  sen ten ce in  Ma r ch 2 01 1  for  v iola t in g  th e In ter n a t ion a l Em er g en cy  Econ om ic Pow er s A ct .[1 7 7 ] Un til Ja n u a r y  2 003 , h e tr a v eled fr equ en tly

to Ir a q, ea r n in g  m on ey  by  br in g in g  pa r cels a n d m on ey  to th e fa m ilies a n d fr ien ds in  Ir a q of Ir a qi n a t ion a ls in  th e Detr oit  a r ea .  He a lso t r a v eled to Tu r key  to pu r ch a se

n u ts a n d seeds.

Th e US g ov er n m en t  cla im ed th a t  in  Decem ber  2 002 , Ya sin pr ov ided in for m a tion  to th e Ir a qi In tellig en ce Ser v ice a bou t  Ir a qis liv in g  in th e Un ited Sta tes a n d a bou t  US

tr oop a ct iv ity  h e h a d w itn essed w h ile in Tu r key .  Ya sin  in sists h e w a s n ev er  a  ter r or ist  or  a  spy ,  bu t  th a t  h e pr ov ided in for m a tion  to th e Ir a qi in tellig en ce a g en ts a fter

th ey  con ta cted h im  in  la te 2 002  a n d th r ea ten ed to pr ev en t  h im  fr om  en ter in g  th e cou n tr y  a g a in  if h e did n ot  pr ov ide th em  in for m a tion . Non e of th e in for m a tion  h e
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su pposedly  pr ov ided to th e Ir a qis w a s a lleg ed to h a v e been  secr et  or  officia l in for m a tion ; h is la w y er  in sists it  w a s m ost ly  fa lse or  fa n ta sy  a n d h a r m less.  Ya sin  did n ot

plea d g u ilty  to a n d w a s n ot  sen ten ced for  pr ov idin g  in for m a tion  to th e Ir a qis,  bu t  th e g ov er n m en t ’s cla im s w er e in clu ded in  h is pr esen ten cin g  r epor t .

In  2 009 , Ya sin  pled g u ilty  a n d r eceiv ed th e low est  possible sen ten ce u n der  th e sen ten cin g  g u idelin es,  g iv en  th e ch a r g es a g a in st  h im . Th e sen ten cin g  ju dg e sta ted, “ I

don ’t  believ e th a t  th e pu blic n eeds to be pr otected fr om  fu r th er  cr im es of th e defen da n t .  I don ’t  see th a t  h e’s likely  to r eoffen d.”  [1 7 8 ] Sh or t ly  a fter  sen ten cin g ,  Ya sin w a s

dia g n osed w ith  sta g e IV  m eta sta t ic th y m om a . Th e sen ten cin g  ju dg e let  h im  w a it  tw o y ea r s befor e en ter in g  pr ison  so th a t  h e cou ld r eceiv e m edica l ca r e in  th e

com m u n ity .  Th er e is n o ev iden ce th a t  h e r e-offen ded du r in g  th is per iod. [1 7 9 ]

In  October 2 01 1 ,  Dr .  A n dr e Ca r den , Ya sin ’s on colog ist ,  est im a ted th a t  Ya sin  h a d less th a n  six  m on th s to liv e a n d th a t  h is ca se w a s m edica lly  a ppr opr ia te for r edu ct ion

in  sen ten ce con sider a t ion . [1 8 0] On  Nov em ber  3 0, 2 01 1 ,  th e Redu ct ion  in  Sen ten ce Com m ittee r ecom m en ded to th e w a r den  a  den ia l of Ya sin ’s r equ est  for  a  r edu ct ion

in  sen ten ce,  “ du e to th e n a tu r e of y ou r  cr im in a l offen se a n d y ou r  a bility  to r eoffen d,”  a n d th e w a r den con cu r r ed on  Decem ber  2 ,  2 01 1 .  [1 8 1 ] Th er e w a s n o in dica t ion  in

th e m em or a n du m  w h eth er  th e Com m ittee th ou g h t  it  likely  th a t  Ya sin  w ou ld w a n t  to r e-offen d or  w h a t  sor t  of offen se h e cou ld com m it .  [1 8 2 ]

Ya sin sou g h t  a n  a dm in istr a t iv e r em edy , bu t  h is a ppea l w a s den ied by  th e w a r den  on Ma y  3 ,  2 01 2 . On  Ju n e 8 ,  2 01 2 , Ya sin  filed a  pet it ion  for  w r it  of h a bea s cor pu s in

th e US Distr ict  Cou r t ,  Ea ster n  Distr ict  of Nor th  Ca r olin a ,  seekin g a  ju dicia l deter m in a t ion  of w h eth er  th e BOP h a d v iola ted h is r ig h t  to du e pr ocess a n d th e sepa r a t ion  of

pow er s beca u se it  m a de decision s ba sed on m a tter s r eser v ed for  th e ju dicia r y .

Du r in g  a m eet in g  w ith  Wa r den Sa r a  Rev ell,  Hu m a n  Rig h ts Wa tch  a sked h er  w h y  sh e den ied Ya sin ’s r equ est  for  com pa ssion a te r elea se.  We n oted th a t  it  w a s u n likely  h e

cou ld or w ou ld pr ov ide in for m a tion  to th e Ir a qi In tellig en ce Ser v ices a g a in ,  g iv en th a t  n eith er  th e g ov er n m en t  of Sa dda m  Hu ssein  n or  h is in tellig en ce ser v ices ex isted

a n y  m or e.  Mor eov er ,  Ya sin  h a d r elin qu ish ed h is pa sspor t  a n d w a s in  n o ph y sica l sh a pe to tr a v el in  a n y  ev en t .  Wa r den  Rev ell told u s th a t Ya sin ’s a ct ion s in  pr ov idin g

in for m a tion  to th e Ir a qi g ov er n m en t  w er e so ser iou s th a t  h e did n ot  w a r r a n t  a  r edu ct ion  in  sen ten ce.  Sh e sa id sh e g a v e m or e w eig h t  to w h a t  h e h a d don e th a n  to th e

fa ct  th a t  h e pr oba bly  w ou ld n ot  r e-offen d. [1 8 3 ]
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VI. The Lack of Judicial Review

When the Bureau of Prisons refuses to make a motion for sentence reduction, prisoners have no recourse. The government vigorously

opposes prisoners’ efforts to obtain relief in the courts, and the courts in turn have been loath to intervene. Judicial review of a BOP refusal

to support compassionate release is almost non-existent.

Prisoners have appealed to the courts in several different ways. Some have directly asked the sentencing court to reduce their sentence for

extraordinary and compelling reasons, notwithstanding the BOP’s refusal to bring a motion. Others have asked the federal courts to review

the Bureau’s refusal as unlawful. Still others have tried to challenge the way the BOP arrived at its regulations and internal program

statements.

Seeking Direct Release

With rare exceptions, prisoners who have filed compassionate release motions directly to the courts have been rebuffed. The courts have

accepted the government’s argument that they lack authority to intervene because the compassionate release statute gives the BOP sole

discretion to bring them the motion for a reduction in sentence for extraordinary and compelling circumstances. That is, Congress has not

authorized prisoners to make such motions on their own.[184]

Review of the Failure to Act

Federal courts are sometimes able to review the actions or failures to act of federal agencies to determine if they are consistent with

governing statutes and regulations. Some prisoners have sought to convince courts to review the BOP’s refusal to make a compassionate

release motion, in hopes the court will find the Bureau acted unlawfully and order it to act. The courts have almost always concluded that

they have no basis for overturning the BOP’s decision on the grounds that Congress granted the BOP complete discretion to bring or not

bring a motion.[185] Because the Bureau has such broad discretion, the courts have no way to intervene and, even if they did, no standards

against which to judge a refusal to make a motion.

As one court explained, “[t]he statute places no limits on the BOP’s authority to seek or not seek a sentence reduction on behalf of a

prisoner, nor does it define – or place any limits on – ‘what extraordinary and compelling reasons’ might warrant such a reduction.”[186]

The BOP’s unlimited discretion means the agency “has no duty to move for a sentence reduction under any circumstances.”[187]
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Only very rarely has a court ventured a deeper examination. On one occasion, a prisoner persuaded the court to examine the BOP’s refusal

to bring a motion in light of the requirement that an agency apply—rather than disregard—the relevant statutory and regulatory

criteria.”[188] Kyle Dresbach, a federal prisoner, contended that the BOP was operating arbitrarily and unlawfully in violation of its own

policies by not considering non-medical cases for compassionate release. Dresbach had been sentenced in 2005 to 58 months imprisonment

on charges related to fraud, money laundering, and tax evasion.[189] He had no prior criminal history. At the time of sentencing, his wife

had a mild cognitive dysfunction that was subsequently diagnosed as Alzheimer’s. Her condition deteriorated, and by 2010, she required a

full-time caregiver. She was also no longer in a position to be able to care for a daughter who lived at home, who had cognitive impairments

and a seizure disorder.

Although Dresbach had already served more than half his sentence, the BOP denied his request for consideration for compassionate release

so he could take care of his wife and daughter. According to the Bureau’s national prisoner appeals administrator, “[c]learly [a] prisoner’s

family experiences anxiety, pain, and hardship when a family member is incarcerated and unavailable to assist other family members.

However, family hardship is an unfortunate consequence of incarceration and does not fall within the restricted application of the

statute.”[190]

After exhausting his administrative remedies, Dresbach went to court arguing that the BOP had abused its discretion by adopting policies

that foreclosed consideration of compassionate release for prisoners who were not terminally ill or seriously debilitated. The court brushed

aside the government’s arguments that it lacked authority to hear Dresbach’s complaint and ordered the government to provide proof that

the BOP did in fact consider non-medical cases for compassionate release. The government provided the court with three cases in which it

had considered non-medical reasons for compassionate release, although it had denied all three. The court ordered the government to

explain the apparent conflict between the Bureau’s statements that their policy permitted consideration of non-medical reasons and the

language used in specific non-medical cases that seem to limit compassionate release to medical cases.[191] In June 2011, the director of

the BOP conducted an unprecedented de novo review of Dresbach’s case, which also concluded with a denial. The director noted that,

[t]hese decisions are always difficult. Dresbach’s family circumstances are indeed serious, and his imprisonment is a hardship for

his family…. In my experience, it is not uncommon that families in the community face similar issues.… Therefore, while I find

Dresbach’s family situation most unfortunate, and I can empathize with his circumstances, I cannot conclude that his

circumstances are so extraordinary and compelling as to warrant a RIS.[192]
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The director thought Dresbach’s presumed eligibility for home confinement in six months—in February of 2012—militated against granting

compassionate release, rather than indicating that there was little penological purpose in keeping him incarcerated for that short period.

The court was satisfied that the BOP had shown it was willing to consider non-medical situations and denied Dresbach’s motion for a

reduction in sentence.[193] Dresbach finished serving his sentence and was released from prison on August 8, 2012.

In another case, a court concluded that the BOP reasonably interpreted the compassionate release statute to apply only to prisoners with

serious medical conditions: “Where, as here, Congress has enacted a law that does not answer the precise question at issue, all we must

decide is whether the Bureau … has filled the statutory gap in a way that is reasonable in light of the legislature’s revealed design.”[194]

Courts have also been asked to look to the BOP’s regulations, which were written by the Bureau, to see if the BOP refusals violate its own

rules. But those rules offer no help for prisoners. One district court neatly summed it up: “In § 571.63, the BOP does not give any

requirements or procedures that the BOP must follow in determining whether to deny a request for reduction of sentence, leaving it

unlimited discretion.”[195] In other words, because the BOP has given itself unlimited discretion, it is free to exercise that discretion

without fear that a prisoner will be able to succeed in challenging adverse decisions in federal court.

Challenging the Rules

Still other prisoners have sought to challenge in court the BOP’s “unwritten policy” to restrict motions for sentence reduction to dire

medical cases as a “rule that should have been published publicly for notice and comment under the Administrative Procedure Act

(APA).”[196] The APA requires that rules that affect rights and obligations must be published for public comment before being adopted.

So-called “interpretive rules,” on the other hand, need not be. The courts have ruled against prisoners in these cases, agreeing with the

government that the BOP’s policy is a legitimate interpretation of the compassionate release statute not subject to APA requirements.[197]

New Challenges

Recently, some prisoners have brought cases arguing that the BOP has unconstitutionally undermined the statutory scheme Congress laid

out by usurping judicial authority when it denied their requests for the Bureau to file a compassionate release motion.

Ph ilip Wa y n e Sm it h

On Nov em ber  1 3 ,  2 002 , Ph ilip Wa y n e Sm ith ,  a g e 3 3 , plea ded g u ilty  to possession w ith  in ten t  to distr ibu te of a  h a lf-ou n ce of m eth a m ph eta m in e. [1 9 8 ] Beca u se of h is
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pr ior  r ecor d of dr u g  offen ses,  h e w a s sen ten ced a s a  ca r eer  offen der  to 1 5 6  m on th s of im pr ison m en t,  to be follow ed by  th r ee y ea r s su per v ised r elea se.

A fter  ser v in g  n in e y ea r s,  m or e th a n  h a lf of h is pr ison  sen ten ce a n d th r ee y ea r s sh or t  of h is pr ojected r elea se da te of Ju ly  2 0, 2 01 4 , a ssu m in g  g ood t im e, Sm ith  w a s

dia g n osed in  la te 2 01 1  w ith a cu te m y elog en ou s leu kem ia  (A ML), a  ter m in a l illn ess.  Th e BOP den ied h is fir st  r equ est  for  con sider a t ion  for  com pa ssion a te r elea se,  a fter

r ev iew in g h is m edica l con dit ion s a n d cr im in a l h istor y ,  con clu din g  th a t  “ th e m ost a ppr opr ia te cou r se of a ct ion ”  w a s for  h im  to pr oceed w ith  a  bon e m a r r ow t r a n spla n t

w h en  th e h ospita l deem ed it  a ppr opr ia te a n d a ssu m in g  th e Cen tr a l Office a ppr ov es th e tr a n spla n t .  [1 9 9 ]

By  ea r ly  2 01 2 , a ccor din g  to Sm ith ’s ph y sicia n , h e h a d on ly  a  few  w eeks to liv e. In  r espon se to h is secon d r equ est  for  con sider a t ion  for  com pa ssion a te r elea se,  th e

Bioeth ics Com m ittee a t  h is fa cility  m et  on  Febr u a r y  2 ,  2 01 2  to a g a in  r ev iew  Sm ith ’s ca se.  Th e com m ittee con clu ded h e w a s n ot a ppr opr ia te for  com pa ssion a te r elea se,

sta t in g  th a t  “ w h ile y ou r  m edica l con dit ion  is v er y  poor ,  y ou r  cr im in a l h istor y  ou tw eig h s y ou r  m edica l con dit ion .”  [2 00] Th e w a r den  of Feder a l Medica l Cen ter

Lex in g ton  con cu r r ed w ith  th is den ia l.  [2 01 ]

On  Febr u a r y  2 3 , 2 01 2 , Sm ith  filed a  la w su it  in  feder a l distr ict  cou r t  in  Or eg on , a r g u in g  th a t  th e BOP w a s v iola t in g  th e com pa ssion a te r elea se sta tu te a n d du e pr ocess

by  fa ilin g  to a pply  th e com pa ssion a te r elea se g u idelin es esta blish ed by  th e US Sen ten cin g  Com m ission a n d th a t  th e Bu r ea u ’s r efu sa l to r efer  h is ca se to th e sen ten cin g

cou r t v iola ted th e sepa r a t ion  of pow er s by  u su r pin g  th e ju dicia l r ole in sen ten cin g .  He a r g u ed th a t  th e BOP h a d u n la w fu lly  fr u str a ted th e cou r t ’s w ell-g r ou n ded

ex pecta t ion  a t  th e t im e of sen ten cin g  th a t , sh ou ld Sm ith  dev elop ex tr a or din a r y  a n d com pellin g  cir cu m sta n ces su ch  a s th ose la id ou t  in  th e Sen ten cin g  Com m ission ’s

Policy  Sta tem en t  on com pa ssion a te r elea se,  th e BOP w ou ld a sk th e cou r t  to ex er cise its a u th or ity  to g r a n t  ea r ly  r elea se.  Th e BOP’s r efu sa l to do so,  its “ defia n ce of th e

pr oper  Ex ecu t iv e Br a n ch  r ole in  ex ecu t in g  a  sen ten ce,”  v iola ted con st itu t ion a l sepa r a t ion  of pow er s,  in  pa r t  “ by  u su r pin g  th e ju dicia l r ole in  sen ten cin g .  Ra th er  th a n

ser v in g  a s a  g a te-keeper ,  g iv in g  th e Cou r t n ot ice w h en  ‘ex tr a or din a r y  a n d com pellin g  r ea son s’ ex ist ,  th e BOP on ly  files a  m otion  w h en  it  th in ks it  sh ou ld be g r a n ted.”

[2 02 ]

Th e cou r t  n ev er  r u led on  th ese leg a l cla im s, beca u se a fter tw o w eeks of lit ig a t ion  pr im a r ily  focu sed on  th e a u th or ity  of th e cou r t  to en ter ta in  Sm ith ’s m otion , th e BOP

r ev er sed cou r se.  On  Ma r ch  1 2 ,  2 01 2 , it  m a de a  m otion  to r edu ce Sm ith ’s ter m  of im pr ison m en t  to t im e ser v ed. Th e cou r t  im m edia tely  sig n ed th e or der ,  a n d Sm ith  died

a t  h is br oth er ’s h om e on  A pr il 9 ,  2 01 2 . [2 03 ]

A  v ideo a bou t  com pa ssion a te r elea se by  th e Or eg on  pu blic defen der ’s office, w h ich  r epr esen ted Sm ith ,  in clu des a n  in ter v iew  w ith  Sm ith  a n d h is fa m ily  a n d is a v a ila ble

on lin e.  [2 04 ]

On rare occasions, a court has granted relief to prisoners seeking compassionate release, essentially by ignoring the legal obstacles on which

other prisoners’ cases have foundered.[205] Prisoners should not have to find undaunted and creative lawyers and judges to obtain

meaningful judicial review of their cases. Either the BOP should function as Congress intended—that is, as a screen, not as an intransigent
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gatekeeper—or Congress should grant prisoners the right to make motions directly in court to seek judicial review of the BOP’s actions.
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VII. Human Rights and Compassionate Release

Human rights treaties to which the United States is a party contain no express requirement that compassionate release be available to

prisoners. Nevertheless, human rights principles codified in those treaties—for example, that all prisoners be treated with respect for their

human dignity and humanity, and that no one should be subjected to cruel, inhuman, or degrading treatment[206]—support fair and robust

programs of compassionate release. Unfortunately, compassionate release within the Bureau of Prisons appears to reflect a greater concern

with limiting the number of prisoners who receive a sentence reduction than with trying to secure such release when changed

circumstances render continued imprisonment senseless, incompatible with human dignity, or cruel. Responsibility also lies with the

Department of Justice, which has failed to ensure that the BOP’s application of its statutory authority to move for sentence reductions and

its compassionate release decision-making process are consistent with human rights.

Within a human rights framework, imprisonment is an acceptable sanction for crime, assuming that it is imposed through proper legal

procedures and that its duration is not disproportionately severe relative to the crime and the legitimate purposes to be furthered by

punishment. While a prison term may have been proportionate at the time imposed, circumstances can arise that change the calculus

against continued incarceration and in favor of some form of early release, even if under ongoing supervision.[207] To be consistent with

human rights, a decision regarding whether a prisoner should remain confined despite, for example, terminal illness or serious

incapacitation, should include careful consideration of whether continued imprisonment would be inhumane, degrading, or otherwise

inconsistent with human dignity.[208] Key to that analysis is what, if any, legitimate purposes of punishment are furthered by continued

incarceration. Decision-makers must consider, for example, whether continued incarceration meaningfully furthers the goals of retribution,

incapacitation, rehabilitation, and deterrence.

We do not know, of course, whether federal courts would have granted a sentence reduction to any of the prisoners whose cases are noted

in this report. But we are confident the courts would justify a decision one way or another with more careful deliberation and explanation

than the summary stance taken by the BOP in its denials. Under the compassionate release statute, federal judges are obliged to review

and weigh various factors in deciding whether to re-sentence a prisoner to time served because of “extraordinary and compelling” reasons.

They must assess not just the changed circumstances, but also the considerations enumerated in 18 U.S.C. section 3553(a) governing the

imposition of a sentence—including the nature and circumstances of the offense, the history and characteristics of the prisoner, and the

extent to which early release would be consistent with the requirement that sentences reflect the seriousness of the offense, provide just

punishment, and protect the public. The courts are also mindful that a sentence should be sufficient but not greater than necessary to meet
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those needs.

By placing the decision of whether a prisoner should be granted compassionate release in the hands of federal judges, Congress satisfied the

human rights precept that deprivations of liberty in the criminal justice context be determined by competent, independent, and impartial

tribunals following procedures that provide basic guarantees of fairness and due process.[209] 

Article 14 of the International Covenant on Civil and Political Rights (ICCPR) establishes the basic procedural requirements for criminal

proceedings, including the requirement of a fair and public hearing by a competent, independent, and impartial tribunal established by law.

[210] As international human rights expert Manfred Nowak has stated, “The primary institutional guarantee of Art. 14 is that rights and

obligations in civil suits or criminal charges are not to be heard and decided by political institutions or by administrative authorities subject

to directives; rather this is to be accomplished by a competent, independent and impartial tribunal established by law.”[211]

We are not aware of any international treaty bodies or mechanisms that have considered whether—and if so, how—the requirements of

article 14 apply to processes by which compassionate release or other re-sentencing decisions are made.[212] Nevertheless, we think its

purpose and logic are as applicable to re-sentencing as to the imposition of the original sentence, because ongoing restrictions on the right to

liberty are at stake[213]

The relevant principles have been applied in a number of European cases, which suggest that “in cases where the grounds justifying the

person’s deprivation of liberty are susceptible to change with the passage of time, the possibility of recourse to a body satisfying the

requirements of article 5, section 4 of the Convention is required.”[214] The key consideration is whether the administrative entity making

decisions that affect sentencing is impartial as well as independent from the executive and the parties to the case.[215] In a case

questioning whether the English parole board satisfied these criteria, the European Court of Human Rights noted that “the functions of the

Board do not bring it into contact with officials of the prisons or of the Home Office in such a way as to identify it with the administration of

the prison or of the Home Office.”[216] The BOP is the agency charged with administration of prisons in the United States and is a part of

the Department of Justice of the federal government, and it would not be able to demonstrate an impartial and independent profile from

the executive with regard to its compassionate release decisions.

The compassionate release procedures followed by the BOP also lack important guarantees of fairness and protections against arbitrariness.

The European Court of Human Rights has concluded in the context of a case involving the Parole Board in England recalling a convict to
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prison,

In matters of such crucial importance as the deprivation of liberty and where questions arise involving, for example, an

assessment of the applicant’s character or mental state, the Court’s case-law indicates that it may be essential to the fairness of

the proceedings that the applicant be present at an oral hearing. In such a case as the present, where [the applicant’s

characteristics] are of importance in deciding on his dangerousness, Article 5 §4 requires an oral hearing in the context of an

adversarial procedure involving legal representation and the possibility of calling and questioning witnesses.[217]

In contrast, under the BOP’s procedures, the prisoner seeking to have his sentence reduced may make a request, but there are no hearings

or even interviews at which he can present his reasons and respond to concerns that might militate against release. Subsequent review of

the warden’s decision to deny a request is perfunctory—with a decision to deny almost always upheld. The BOP has failed to provide

prisoners with clear guidelines regarding the criteria it uses or the availability of appeal, and there is little transparency: the Bureau may

have information from the DOJ concerning the prisoner’s case which is not shared with the prisoner. In short, the process lacks the basic

guarantees of procedural and substantive fairness that should be present when a matter as important as individual liberty is at stake.

If the BOP were simply advising a sentencing court as to its views regarding compassionate release, or if prisoners could seek judicial

review of its decisions, its lack of independence and inadequate procedural guarantees would be of less concern from a human rights

perspective. But the Bureau’s refusal to grant a prisoner’s request that it submit a motion to the courts for the prisoner’s sentence

reduction is not ordinarily reviewable by a court or any other impartial, independent body.

To satisfy human rights requirements, prisoners should have access to judicial review or review by a similarly independent, objective

tribunal that applies basic due process requirements to decisions regarding the lawfulness of their ongoing detention. The lack of access to

the courts deprives prisoners of a remedy against arbitrary, irrational, or even unlawful BOP decisions. To some extent, of course, this is a

defect arising from the statute itself, which conditions the ability of the courts to consider compassionate release requests on a motion by

the BOP. But this defect is aggravated because the Bureau has interpreted its authority so broadly as to render decisions on the “merits,” as

opposed to simply performing a ministerial screening function.
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Other  Safety  Val v e: Sentence Reducti on Moti ons U nder  1 8 U .S.C. secti on 3582(c)(1 )(A)” (“Other  Safety  Val v e”), 1 3 Fed. Sent’g Rep. 3-4, 1 88-1 91 (2001 ). Data pr ov i ded by  BOP and on f i l e at  Human Ri ghts W atch and Fami l i es

Agai nst  Mandator y  Mi ni mums.

[26] Haw k  Memo, pp. 1 -2.

[27 ] Haw k  Memo, p. 2.
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[28] In 1 8 U .S.C. 3582 (c)(1 )(A), Congr ess author i zed cour ts to modi fy  sentences i t i f  f i nds that  ex tr aor di nar y  and compel l i ng ci r cumstances w ar r ant such a r educti on “after cons idering the factors  s et forth in s ection 3553

(a) to the ex tent that  they  ar e appl i cabl e…” (emphasi s added).

[29] 1 8 U .S.C. secti on 3553(a)(1 ). 

[30] 1 8 U .S.C. secti on 3553(a)(2)(A),(C).

[31 ] Bur eau of  Pr i sons, Pr ogr am Statement 5050.46, “Compassi onate Rel ease; Pr ocedur es for  Impl ementati on of  1 8 U .S.C 3582 (c)(1 )(A) & 4205(g),” Change N oti ce at  2, May  1 9, 1 998,

http://w w w .bop.gov /pol i cy /pr ogstat/5050_046.pdf  (accessed N ov ember  1 , 201 2).

[32]“Reducti on i n Sentence for  Medi cal  Reasons,” 7 1  Fed. Reg. N o. 245 at  7 661 9 (December 21 , 2006).

[33] Ibi d., at  7 661 9-7 6620.

[34] Ibi d., at  7 661 9.

[35] Ibi d.

[36] Ibi d.

[37 ] Human Ri ghts W atch and Fami l i es Agai nst  Mandator y  Mi ni mums i nter v i ew  w i th Kathl een M. Kenney , Assi stant Di r ector  and Gener al  Counsel , Bur eau of  Pr i sons, W ashi ngton, DC, N ov ember  1 3, 201 2. The BOP does

not hav e i ndependent r ul e-mak i ng author i ty ; the Depar tment of  Justi ce must appr ov e i ts r egul ati ons.

[38] Duti es of  the Commi ssi on, 28 U .S.C. secti on 994(t).

40 Betw een 1 990 and 2000, for  ex ampl e, the BOP f i l ed onl y  226 moti ons for  sentence r educti on for  ex tr aor di nar y  and compel l i ng r easons. See Fi gur e 1 , i n Secti on II bel ow . At l east  some U SSC member s bel i ev ed the

absence of  gui del i nes contr i buted to the pauci ty  of moti ons for  sentence r educti on: “W i thout the benef i t  of  any  codi f i ed standar ds, the Bur eau [of  Pr i sons], as tur nk ey , has under standabl y  chosen to f i l e v er y  few

moti ons under  thi s secti on.” John Steer  and Paul a Bi der man, “Impact of  the Feder al  Sentenci ng Gui del i nes on the Pr esi dent’s Pow er  to Commute Sentences,” 1 3 Fed. Sent’g Rep. 1 54-1 58, 1 55 (2001 ).

[40] See, for  ex ampl e, “Other  Safety  Val v e,” p. 1 90 (pr oposi ng compassi onate r el ease pol i cy  statement l anguage to Sentenci ng Gui del i nes); Letter  f r om Jul i e Stew ar t  and Mar y  Pr i ce, on behal f  of  FAMM, to Di ana Mur phy ,

then chai r , U S Sentenci ng Commi ssi on, August  1 , 2003 (ur gi ng the Sentenci ng Commi ssi on to adopt the compassi onate r el ease pol i cy  statement); Letter  f r om James Fel man and Bar r y  Boss, on behal f  of  the Pr acti t i oner s’

Adv i sor y  Gr oup, to Di ana Mur phy , then chai r , U S Sentenci ng Commi ssi on, Jul y  31 , 2003, http://w w w .sr c-pr oject.or g/w p-content/pdfs/publ i c-comment/ussc_publ i ccomment_20030801 /0004047 .pdf (accessed

N ov ember  1 , 201 2); Letter  f r om Mar gar et  C. Lov e, on behal f  of  the Amer i can Bar  Associ ati on, to Di ana Mur phy , then chai r , U S Sentenci ng Commi ssi on, August  1 , 2003, http://w w w .sr c-pr oject.or g/w p-

content/pdfs/publ i c-comment/ussc_publ i ccomment_20030801 /0004057 .pdf (accessed N ov ember  1 , 201 2) (col l ecti ng ear l i er  l etter s f r om the ABA and the ABA Repor t  to the ABA House of  Del egates).
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[41 ] See, for  ex ampl e, U S Sentenci ng Commi ssi on, “Publ i c Hear i ng Agenda,” W ashi ngton, DC, Mar ch 20, 2007 ,

http://w w w .ussc.gov /Legi sl ati v e_and_Publ i c_Af fai r s/Publ i c_Hear i ngs_and_Meeti ngs/2007 0320/AGD03_20_07 .htm (accessed N ov ember  2, 201 2).

[42] Statement of  Stephen A. Sal tzbur g, on behal f  of  the Amer i can Bar  Associ ati on, befor e the U S Sentenci ng Commi ssi on, W ashi ngton, DC, Mar ch 20, 2007 ,

http://w w w .ussc.gov /Legi sl ati v e_and_Publ i c_Af fai r s/Publ i c_Hear i ngs_and_Meeti ngs/2007 0320/Sal tzbur g-testi mony .pdf (accessed N ov ember  2, 201 2).

[43] Letter  f r om Mi chael  J. El ston, Seni or  Counsel  to the Assi stant Attor ney Gener al , Depar tment of  Justi ce, to Ri car do H. Hi nojosa, Chai r , U S Sentenci ng Commi ssi on (El ston Letter ), Jul y  1 4, 2006, p. 4. See appendi x  for

ful l  tex t  of l etter .

[44] Human Ri ghts W atch i nter v i ew  w i th for mer  Depar tment of  Justi ce of f i ci al  w ho r equested anony mi ty , September  1 9, 201 2.

[45] Human Ri ghts W atch tel ephone i nter v i ew  w i th for mer  Depar tment of  Justi ce of f i ci al  w ho r equested anony mi ty , September  1 9, 201 2.

[46] El ston Letter , p. 4.

[47 ] El sont Letter , p. 4.

[48] El ston Letter , pp. 4-5.

[49] Letter  f r om Jul i e Stew ar t, Pr esi dent, and Mar y  Pr i ce, Vi ce Pr esi dent and Gener al  Counsel , Fami l i es Agai nst  Mandator y  Mi ni mums, to Ri car do H. Hi nojosa, Chai r , U S Sentenci ng Commi ssi on, Mar ch 1 9, 2007 ,

http://w w w .sr c-pr oject.or g/w p-content/pdfs/publ i c-comment/ussc_publ i ccomment_2007 0330/0003328.pdf (accessed N ov ember  2, 201 2).

[50] El ston Letter , p. 4.

[51 ]U S Sentenci ng Commi ssi on, “Gui del i nes Manual ,” Secti on 1 B1 .1 3, N ov ember  1 , 2006, http://w w w .ussc.gov /Gui del i nes/2006_gui del i nes/Manual /CHAP1 .pdf  (accessed N ov ember  2, 201 2), p. 42. Secti on 1 B1 .1 3,

subdi v i si on (2) states that  the cour t  shoul d onl y r educe a ter m of  i mpr i sonment i f  “the defendant i s not  a danger  to the safety  of  any  other  per son or  to the communi ty ….”

[52] U S Sentenci ng Commi ssi on, “201 1  Feder al  Sentenci ng Gui del i nes Manual ,” Secti on 1 B1 .1 3, Appl i cati on N ote no. 1 , http://w w w .ussc.gov /Gui del i nes/201 1 _Gui del i nes/Manual _HTML/1 b1 _1 3.htm (accessed N ov ember

2, 201 2).

[53] Human Ri ghts W atch i nter v i ew  w i th Lor na Gl assman, Assi stant Gener al  Counsel , Bur eau of  Pr i sons, W ashi ngton, DC, August  1 5, 201 2.

[54] Human Ri ghts W atch and Fami l i es Agai nst  Mandator y  Mi ni mums i nter v i ew  w i th Kathl een M. Kenney , Assi stant Di r ector  and Gener al  Counsel , Bur eau of  Pr i sons, W ashi ngton, DC, N ov ember  1 3, 201 2.

[55] Bur eau of  Pr i sons, Pr ogr am Statement 5050.46, “Compassi onate Rel ease; Pr ocedur es for  Impl ementati on of  1 8 U .S.C 3582 (c)(1 )(A) & 4205(g),” May  1 9, 1 998, http://w w w .bop.gov /pol i cy /pr ogstat/5050_046.pdf  (accessed

N ov ember  2, 201 2). Thi s ov er v i ew  of  the pr ocess i s dr aw n f r om the Pr ogr am Statement as w el l  as Human Ri ghts W atch and Fami l i es Agai nst  Mandator y  Mi ni mums meeti ngs w i th cur r ent and for mer  BOP staf f—
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i ncl udi ng mul ti pl e conv er sati ons w i th the cur r ent gener al  counsel —and pr i soner s. The Pr ogr am Statement i s i ncl uded i n the appendi x .

[56]Human Ri ghts W atch ask ed one for mer  pr i soner —w ho had succeeded i n getti ng compassi onate r el ease—w hat the cr i ter i a w er e. Hi s r esponse: y ou hav e to be ter mi nal l y  i l l , hav e had good conduct w hi l e i n pr i son,

and not hav e been conv i cted of  a v i ol ent cr i me.” Human Ri ghts W atch tel ephone i nter v i ew w i th Char l es Costanzo, June 7 , 201 2.

[57 ] See Bur eau of  Pr i sons, Reponses to Questi ons Submi tted by  Human Ri ghts W atch, Jul y  27 , 201 2, p. 5 (on f i l e at  Human Ri ghts W atch and i ncl uded i n the appendi x ).

[58] The BOP Pr ogr am Statement di r ects pr i soner s to pr ov i de i nfor mati on about w her e they  w i l l  secur e medi cal  car e. Bur eau of  Pr i sons, Pr ogr am Statement 5050.46, Secti on 57 1 .61 (a)(2).The Pr ogr am Statement al so

pr ov i des for  di f fer ent Centr al  Of f i ce r ev i ew  pr ocedur es for r equests dependi ng on w hether  they  ar e based on medi cal  or  non-medi cal  gr ounds. Bur eau of  Pr i sons, Pr ogr am Statement 5050.46, Secti on 57 1 .62(a)(3).

[59] Bur eau of  Pr i sons, Reponses to Questi ons Submi tted by  Human Ri ghts W atch, Jul y 27 , 201 2, p. 6.

[60] Ibi d. N ev er thel ess, Human Ri ghts W atch di d l ear n of  cases i n w hi ch staf f , such as medi cal  per sonnel  or  soci al  w or k er s, took  the i ni t i ati v e to suggest  to a pr i soner  that  she begi n the r educti on i n sentence pr ocess

and then assi sted her i n doi ng so. Staf f  al so may  hel p pr i soner s pul l  together  the mater i al needed for  a r el ease pl an.

[61 ] “Conv er sati ons w i th Staf f  About Compassi onate Rel ease,” Memor andum f r om Vi ctor i a Bl ai n (pseudony m) to Mar y  Pr i ce, Vi ce Pr esi dent and Gener al Counsel , Fami l i es Agai nst  Mandator y  Mi ni mums, September  20,

201 2 (a detai l ed chr onol ogy  of  her  ef for ts to submi t her  r equest  for  compassi onate r el ease) (r epr oduced i n the appendi x  ).

[62] The w ar den’s r efer r al  shoul d i ncl ude, among other  i tems, her  w r i tten r ecommendati on as w el l  as r ecommendati ons by  staf f ; copi es of  the Judgment and Commi tment Or der , Pr i soner  Pr ogr ess Repor t, per ti nent

medi cal  r ecor ds, and Pr esentence Inv esti gati on Repor t; and conf i r mati on that  r el ease pl ans hav e been appr ov ed by  the appr opr i ate U S Pr obati on Of f i ce. Bur eau of  Pr i sons, Pr ogr am Statement 5050.46.

[63]See Bur eau of  Pr i sons, Reponses to Questi ons Submi tted by  Human Ri ghts W atch, Jul y  27 , 201 2, p. 5. The BOP’s r esponses do not say  w hether  the gener al  counsel  may  al so deny non-medi cal  cases.

[64] Infor mati on pr ov i ded by  James C. W i l l s, Associ ate Gener al  Counsel , Bur eau of  Pr i sons, i n an emai l  to Human Ri ghts W atch and Fami l i es Agai nst  Mandator y Mi ni mums, N ov ember  1 6, 201 2 (on f i l e at  Human Ri ghts

W atch and Fami l i es Agai nst  Mandator y  Mi ni mums).

[65] 28 C.F.R. 57 1 .62(c).

[66] Most of  thi s i nfor mati on comes f r om the Pr esentence Inv esti gati on Repor t, w hi ch i s i ncl uded i n the pr i soner ’s centr al  f i l e. In most feder al  cr i mi nal cases, a U S pr obati on of f i cer , gov er ned by  Rul e 32 of  the Feder al

Rul es of Cr i mi nal  Pr ocedur e, conducts an i nv esti gati on and w r i tes a r epor t  that  the sentenci ng judge w i l l  consi der  w hen i mposi ng a sentence. Thi s Pr esentence Inv esti gati on Repor t  i s supposed to dr aw  on both the

gov er nment’s and the defendant’s v er si on of  the of fense and contai n i nfor mati on on the of fender ’s fami l y  hi stor y , educati on, cr i mi nal  back gr ound, empl oy ment r ecor d, substance-abuse hi stor y , medi cal  condi ti on, and

f i nanci al  status.

[67 ] U S Gov er nment Accountabi l i ty  Of f i ce, “Bur eau of  Pr i sons: El i gi bi l i ty  and Capaci ty  Impact U se of  Fl ex i bi l i t i es to Reduce Inmates’ Ti me i n Pr i son,” Repor t  to Congr essi onal  Requestor s (“GAO Febr uar y  BOP

Repor t”), GAO 1 2-320, Febr uar y  2, 201 2, http://w w w .gao.gov /assets/590/588284.pdf (accessed N ov ember  2, 201 2).
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[68] Bur eau of  Pr i sons data obtai ned by  Mar gar et  Lov e, a pr i v ate attor ney , and pr ov i ded to Human Ri ghts W atch, October  9, 201 2 (on f i l e at  Human Ri ghts W atch and Fami l i es Agai nst  Mandator y  Mi ni mums).

[69]See Bur eau of  Pr i sons, Reponses to Questi ons Submi tted by  Human Ri ghts W atch, Jul y  27 , 201 2, pp. 1 -3. The BOP may  w el l  f i l e mor e moti ons for  sentence r educti on i n 201 2 than i t  di d i n 201 1 . Betw een Januar y  1  and

October  1 1 , 201 2, i t  had al r eady  f i l ed 30 moti ons. Emai l  communi cati on f r om Kathl een M. Kenney , Assi stant Di r ector  and Gener al  Counsel , Bur eau of  Pr i sons, U S Depar tment of  Justi ce, to Human Ri ghts W atch and

Fami l i es Agai nst  Mandator y  Mi ni mums, October  1 1 , 201 2.

[7 0] The i nfor mati on that  the BOP pr ov i ded does not gi v e gr ounds for  deni al  of  these cases.

[7 1 ] Accor di ng to the BOP, one of  these tw o cases w as “deni ed because the c i r cumstances w er e not ex tr aor di nar y  and compel l i ng as ex pr essed i n the U ni ted States Sentenci ng Gui del i nes [§] 1 B1 .1 3.” Thi s r efer ence to the

U SSC gui del i ne i s cur i ous, as w e hav e not seen r efer ences to i t  i n other  statements by  BOP of f i ci al s deny i ng (much l ess gr anti ng) r equests for  compassi onate r el ease. The other  non-medi cal  case w as deni ed because the

“pr i soner ’s hi stor y  r ai sed concer ns about w hether  the pr i soner coul d r emai n cr i me-fr ee upon r el ease.” Bur eau of  Pr i sons, Reponses to Questi ons Submi tted by  Human Ri ghts W atch, Jul y  27 , 201 2.

[7 2] Infor mati on pr ov i ded by  James C. W i l l s, Associ ate Gener al  Counsel , Bur eau of  Pr i sons, i n an emai l  to Human Ri ghts W atch and Fami l i es Agai nst  Mandator y Mi ni mums, N ov ember  1 6, 201 2 (on f i l e at  Human Ri ghts

W atch and Fami l i es Agai nst Mandator y  Mi ni mums).

[7 3] Total  number  of  feder al  pr i soner s obtai ned f r om Bur eau of  Justi ce Stati st i cs, Feder al  Justi ce Stati st i cs Resour ce Center , http://bjs.ojp.usdoj.gov /f jsr c/v ar .cfm?

tty pe=one_v ar i abl e&agency =BOP&db_ty pe=Pr i soner s&saf=STK (accessed N ov ember  2, 201 2).

[7 4]  Infor mati on on compassi onate r el ease at  FMC Butner  i n 201 1  w as pr ov i ded by James C. W i l l s, Associ ate Gener al  Counsel , Bur eau of  Pr i sons, i n an emai l  to Human Ri ghts W atch, August  28, 201 2 (on f i l e at  Human

Ri ghts W atch and Fami l i es Agai nst  Mandator y  Mi ni mums).

[7 5] W e di d not k now  the outcome of  the r equests that  w er e pendi ng as of  the end of cal endar  y ear  201 1 .

[7 6] Emai l  communi cati on f r om James C. W i l l s, Associ ate Gener al  Counsel , Bur eau of Pr i sons, to Human Ri ghts W atch, August  28, 201 2.

[7 7 ] Ex cept as other w i se noted, the i nfor mati on about Vi ctor  El l i ot  came f r om cor r espondence betw een Human Ri ghts W atch and El l i ott  (on f i l e at  Human Ri ghts W atch) and our  i nter v i ew  w i th hi m at  the Feder al

Medi cal  Center , Butner , N or th Car ol i na, Jul y  30, 201 2. Al l  of  the quotati ons f r om El l i ot  come f r om the i nter v i ew .

[7 8] Human Ri ghts W atch i nter v i ew ed Dr . Andr e Car den, El l i ott ’s oncol ogi st , at the Feder al  Medi cal  Center , Butner , N or th Car ol i na, Jul y  30, 201 2.

[7 9] Memor andum fr om Sar a M. Rev el l , Compl ex  W ar den, FMC Butner , to Vi ctor  El l i ot (pseudony m), Januar y  1 2, 201 2 (on f i l e at  Human Ri ghts W atch).

[80] Ibi d.

[81 ] Human Ri ghts W atch and Fami l i es Agai nst  Mandator y  Mi ni mums i nter v i ew  w i th Kathl een M. Kenney , Assi stant Di r ector  and Gener al  Counsel , Bur eau of  Pr i sons, W ashi ngton, DC, N ov ember  1 3, 201 2.
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f r om another jur i sdi cti on.

[1 42]N o doubt w ar dens’ ex per i ence managi ng pr i soner s i n pr i son and i n mak i ng hal fw ay house pl acements or  fur l ough deci si ons gi v es them some ex per i ence w i th judgi ng the l i k el i hood a pr i soner  mi ght r e-of fend i f

r el eased to the communi ty . But w ar dens do not hav e, as far  as w e k now , any  speci al  ex per ti se to deter mi ne i f  a dy i ng man w oul d be l i k el y  to commi t a cr i me i n the few  months r emai ni ng to hi m.

[1 43]  Human Ri ghts W atch i nter v i ew  w i th Char l es E. Samuel s, Di r ector , and Kathl een M. Kenney , Assi stant Di r ector  and Gener al  Counsel , Bur eau of  Pr i sons, W ashi ngton, DC, May  31 , 201 2.

[1 44]Bur eau of  Pr i sons, Reponses to Questi ons Submi tted by  Human Ri ghts W atch, Jul y  27 , 201 2. BOP Gener al  Counsel  Kathl een Kenney  al so r esponded to questi ons Human Ri ghts W atch and Fami l i es Agai nst  Mandator y

Mi ni mums submi tted to the deputy  attor ney gener al  concer ni ng the sour ce of  the BOP’s asser ted author i ty  to tak e publ i c  safety  i nto consi der ati on. In her  r esponse, she si mpl y  ci tes “statute, BOP r egul ati on and BOP

pol i cy ” as author i ty  for  the Bur eau r educti on i n sentence pr ogr am.

[1 45] Keene Corp. v . United States , 508 U .S. 200, 208 (1 993); Chicago v . Env ironmental Defens e Fund , 51 1  U .S. 328, 338 (1 994).

[1 46] Human Ri ghts W atch tel ephone i nter v i ew  w i th Joe Bogan, Jul y  1 5, 201 2.

[1 47 ] Human Ri ghts W atch tel ephone i nter v i ew  w i th Ar t  Beel er , Jul y  1 5, 201 2.

[1 48] Thi s di scussi on of  the ef for ts of  Car l  Meecham (pseudony m) to obtai n compassi onate r el ease i s based on r ev i ew  of  BOP documents and mater i al  pr ov i ded to Human Ri ghts W atch by  Meecham’s l aw y er  (on f i l e at

Human Ri ghts W atch).

[1 49]  United States  of America v . [Carl Meecham (ps eudonym)], Judgment i n a Cr i mi nal  Case, U ni ted States Di str i ct  Cour t, N ew  Jer sey , June 28, 2006.

[1 50] Memor andum fr om Sar a M. Rev el l , Compl ex  W ar den, to Car l  Meecham (pseudony m), Re: Reducti on i n Sentence, October  6, 201 1 .

[1 51 ] Memor andum fr om Sar a M. Rev el l , Compl ex  W ar den, to Car l  Meecham (pseudony m), Re: Reducti on i n Sentence, December  2, 201 1 .

[1 52]United States  v . [Carl Meecham (ps eudonym)], N o. 03-cr -1 20-02, N JDC (N ov . 1 8, 201 1 ), “Or der  for  Rel ease,” p. 2.

[1 53] Or der  to Reduce Impr i sonment to Ti me Ser v ed, United States  v . Cos tanzo, C.R. 08-01 0, M.D. PA. (f i l ed Jul y  23, 201 2).

[1 54] Human Ri ghts W atch tel ephone i nter v i ew  w i th Joe Bogan, Jul y  1 5, 201 2.

[1 55] Ibi d.

[1 56] Human Ri ghts W atch tel ephone i nter v i ew  w i th Ar t  Beel er , Jul y  1 5, 201 2.

[1 57 ] Ibi d.
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[1 58] Human Ri ght W atch tel ephone i nter v i ew  w i th Joe Bogan, Jul y  1 5, 201 2.

[1 59] Human Ri ghts W atch i nter v i ew  w i th Caspar  McDonal d (pseudony m), FMC Butner , N or th Car ol i na, Jul y  30, 201 2. Infor mati on on McDonal d’s case i s al so based on BOP documents addr essi ng hi s r equest  for

compassi onate r el ease (on f i l e at  Human Ri ghts W atch).

[1 60] Memor andum fr om Sar a M. Rev el l , Compl ex  W ar den, FMC Butner , to Caspar  McDonal d (pseudony m), “Reducti on i n Sentence,” October  4, 201 1 .

[1 61 ]  Ibi d.

[1 62] Request  for  Admi ni str ati v e Remedy , Par t  B. –n Response, Admi n Remedy N umber  685439-F1 , f r om Sar a M. Rev el l , Compl ex  W ar den, FMC Butner , May  2, 201 2.

[1 63] Human Ri ghts W atch i nter v i ew  w i th Sar ah Rev el l , Compl ex  W ar den, FMC Butner , N or th Car ol i na, Jul y  30, 201 2.

[1 64] Ibi d.

[1 65] Confr onti ng a r equest  for  compassi onate r el ease f r om a pr i soner  conv i cted of methamphetami ne di str i buti on w ho w as dy i ng of  car di omy opathy  that  he had dev el oped as a r esul t  of  hi s dr ug habi t , the w ar den

hesi tated because he w onder ed how  i t  w oul d l ook  to the publ i c  to gi v e the pr i soner “pr efer enti al  tr eatment” si nce he had har med hi msel f . In the end, how ev er , he di d r ecommend r el ease, i t  w as appr ov ed, and the

pr i soner  di ed at home about thr ee months af ter  r el ease. Human Ri ghts W atch tel ephone i nter v i ew  w i th a for mer  w ar den w ho r equested anony mi ty , Jul y  1 7 , 201 2.

[1 66] Ibi d.

[1 67 ] Human Ri ghts W atch tel ephone i nter v i ew  w i th Joe Bogan, Jul y  1 5, 201 2.

[1 68] How ev er , w e note that  W ar den Rev el l  tol d us that  “she coul d car e l ess” about negati v e pol i t i cal  r esponses to her  deci si ons. She i nsi sted she made her  deci si ons based on the mer i ts of  each case as she saw  i t . Human

Ri ghts W atch i nter v i ew  w i th Sar a Rev el l , Jul y  30, 201 2.

[1 69] Bur eau of  Pr i son pr ocedur es ar e at  28 C.F.R. 542, subpar t  B.

[1 7 0] 28 C.F.R. secti on 57 1 .63 (d) states, “Because a deni al  by  the Gener al Counsel  or  Di r ector , Bur eau of  Pr i sons, consti tutes a f i nal  admi ni str ati v e deci si on, an i nmate may  not appeal  the deni al  thr ough the

Admi ni str ati v e Remedy Pr ocedur e.”

[1 7 1 ] Bur eau of  Pr i sons, Reponses to Questi ons Submi tted by  Human Ri ghts W atch, Jul y  27 , 201 2. W e do not k now  the ul t i mate outcome of  the appeal  that  w as r etur ned to the w ar den for  r econsi der ati on.

[1 7 2] Data pr ov i ded by  James C. W i l l s, Assi stant Gener al  Counsel , Bur eau of  Pr i sons, i n emai l  communi cati ons to Human Ri ghts W atch and Fami l i es Agai nst  Mandator y Mi ni mums, September  26, 201 2 and October  1 0,

201 2 (on f i l e at  Human Ri ghts W atch and Fami l i es Agai nst  Mandator y  Mi ni mums).

[1 7 3] See 28 C.F.R. 542.1 8 (pr ov i di ng that  a w ar den’s r esponse i s to be made w i thi n 20 day s of  r ecei pt  of  the pr i soner ’s appeal  and can be ex tended an addi ti onal  20 day s; a Regi onal  Di r ector ’s r esponse shoul d be made
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w i thi n 30 day s and may  be ex tended by  30 day s; and the Centr al  Of f i ce’s r esponse shoul d be r ecei v ed w i thi n 40 day s and may  be ex tended by  20 day s).

[1 7 4] Emai l  communi cati on f r om Ly nne Loui se Rei d, Attor ney , to Human Ri ghts W atch, Apr i l  30, 201 2.

[1 7 5] “Rejecti on noti ce – Admi ni str ati v e Remedy ,” f r om Admi ni str ati v e Remedy  Coor di nator , Centr al  Of f i ce, Bur eau of  Pr i sons, to Br i an Si mpson (pseudony m), Jul y  24, 201 2.

[1 7 6]United States  v . Shem ami, N o 07 -201 60, S.D. MI (201 2).

[1 7 7 ] Human Ri ghts W atch i nter v i ew  w i th Mazen Al i  Yasi n, FMC Butner , N or th Car ol i na, Jul y  30, 201 2. Our  di scussi on of  Yasi n’s case and ef for ts to obtai n medi cal  r el ease al so dr aw s on emai l  cor r espondence w i th hi m,

conv er sati ons w i th hi s attor ney , l egal  pl eadi ngs, and BOP documents per tai ni ng to hi s r equest  (on f i l e at  Human Ri ghts W atch). In addi ti on, w e spok e to the w ar den at  FMC Butner and hi s BOP phy si ci an about hi s case

on Jul y  30, 201 2.

[1 7 8]United States  of America v . [Mazen Ali Yas in]; Sentenci ng Hear i ng, U S Di str i ct  Cour t, Easter n Di str i ct  of  Mi chi gan, June 9, 2009, hear i ng tr anscr i pt p. 1 7  (on f i l e at  Human Ri ghts W atch).

[1 7 9] Yasi n w as out on bond f r om the t i me he w as ar r ai gned unti l  he sel f -sur r ender ed to FMC Butner  i n Mar ch 201 1 .

[1 80] Ear l i er  ef for ts by  Yasi n to be consi der ed for  compassi onate r el ease fai l ed because medi cal  r ev i ew s i ndi cated he seemed to be r espondi ng posi t i v el y  to chemother apy  and hi s condi ti on appear ed stabl e. Response to

Request  for Admi ni str ati v e Remedy , f r om Sar a M. Rev el l , Compl ex  W ar den, FMC Butner , May 3, 201 2; Human Ri ghts W atch i nter v i ew  w i th Dr . Andr e Car den, FMC Butner , N or th Car ol i na, Jul y  30, 201 2.

[1 81 ] Reducti on i n Sentence Memor andum fr om Sar a M. Rev el l , Compl ex  W ar den, to Mazen Al i  Yasi n (pseudony m), N ov ember  30, 201 1  (on f i l e at  Human Ri ghts W atch).

[1 82] One of  Yasi n’s l aw y er s, Har ol d Gur ew i tz, once r an i nto hi s for mer pr osecutor , Bar bar a McQuade. Accor di ng to Guer w i tz, w hen he tol d McQuade, now U S Attor ney , that  Yasi n’s moti on for  compassi onate r el ease had

been deni ed because of  the possi bi l i ty  he mi ght r e-of fend, McQuade sai d “that ’s r i di cul ous.” Human Ri ghts W atch tel ephone i nter v i ew w i th Har ol d Gur ew i tz, June 4, 201 2.

[1 83] Human Ri ghts W atch i nter v i ew  w i th Sar a M. Rev el l , Compl ex  W ar den, FMC Butner , Jul y  30, 201 2.

[1 84] See, for  ex ampl e, Engle v . United States , 26 F. App’x  394, 397 (6th Ci r . 2001 ) (di str i ct  cour ts “l ack  jur i sdi cti on to sua sponte gr ant compassi onate r el ease….”); United States  v . Smart, 1 29 F.3d 539, 541  (1 0th Ci r . 1 997 );

and Cruz-Pagan v . Warden, 201 2 U .S. App. LEXIS 1 6392, *2 (1 1 th Ci r . Aug. 7 , 201 2) (stati ng, “w i thout a moti on f r om the Di r ector , a pr ecedenti al  case, an author i zi ng statute, or  an author i zi ng Rul e gr anti ng us subject-

matter  jur i sdi cti on, w e cannot modi fy  hi s sentence).

[1 85] See Crow e v . United States , 430 F.App’x  484, 485 (6th Ci r . 201 1 ); Turner v . United States  Parole Commis s ion, 81 0 F. 2d 61 2, 61 5 (7 th Ci r . 1 987 ); Simmons v . Chris tens en, 894 F.2d 1 041 , 1 043 (9th Ci r . 1 990); Fernandez  v .

United States , 941  F.2d 1 488, 1 493 (1 1 th Ci r . 1 991 ); Taylor v . Haw k -Saw yer, 39 F. App’x  61 5, 61 5 (C.A.C.D.C. 2002).

[1 86]Crow e v . United States , 430 Fed. App’x  484, *2-3 (6th Ci r . 201 1 ).

[1 87 ]Defeo v . Lapin, N o. 08 Ci v . 7 51 3, 2009 W L 1 7 88056,(S.D.N .Y.), June 22, 2009.
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[1 88]United States  v . Dres bach , 806 F. Supp. 2d 1 039, 1 042 (E.D. Mi ch., 201 1 ) (c i t i ng Kurt Meis ter v . U.S. Dept. of Agriculture , 623 F.3d 363, 367 (6th Ci r . 201 0)).

[1 89] Infor mati on on the case of  Ky l e Dr esbach comes f r om moti ons and br i efs submi tted by  Dr esbach and by  the gov er nment i n hi s case chal l engi ng BOP deni al of  hi s r equest  for  compassi onate r el ease consi der ati on, as

w el l  as BOP documents i ncl uded as ex hi bi ts to those br i efs (on f i l e at  Human Ri ghts W atch). 

[1 90] Admi ni str ati v e Remedy  N umber  559947 -A2, si gned by  Har r el l  W atts, Admi ni str ator , N ati onal  Inmate Appeal s, Bur eau of  Pr i sons, Mar ch 29, 201 0 (on f i l e at  Human Ri ghts W atch).

[1 91 ]United States  v . Dres bach , 806 F. Supp. 2d 1 039, 1 042 (E.D. Mi ch., 201 1 ).

[1 92] Deni al  l etter  quoted i n United States  v . Dres bach , p. 1 042.

[1 93] Ibi d.

[1 94]United States  v . Maldonado, 1 38 F. Supp.2d 328, 333 (E.D.N .Y. 2001 ).

[1 95]United States  v . [Mazen Ali Yas in (ps eudonym)], N o 07 -201 60, S.D. MI, “Opi ni on and Or der  Deny i ng Defendant’s Moti on for  Reducti on of Sentence,” Jul y  2, 201 2.

[1 96]Williams  v . Van Buren, 1 1 7  Fed. Appx . 985, 986 (Fi f th Ci r . 2004).

[1 97 ]Williams  v . Van Buren, p. 987 ; see al so Hubbs  v . Dew alt, 2006 U .S. Di st . LEXIS 27 950, *1 0 (E.D. KY, May  8, 2006).

[1 98] Infor mati on on Phi l l i p W ay ne Smi th’s case comes f r om cour t  documents he and the gov er nment f i l ed i n cour t  i n connecti on w i th Smi th’s ef for t  to obtai n a sentence r educti on, United States  of America v . Phillip

Wayne Smith , CR. 02-30045-AA, U S Di str i ct  Cour t, Di str i ct  of  Or egon, Emer gency  Moti on to Reduce Sentence and Pr ov i de Other  Equi tabl e Rel i ef  Pur suant to 28 U .S.C. secti on 2255 5, Febr uar y  23, 201 2.

[1 99] Response to Request  for  Reducti on i n Sentence Consi der ati on, to Phi l l i p Smi th, October  28, 201 1  (on f i l e at  Human Ri ghts W atch).

[200] Response to Request  for  Reducti on i n Sentence Consi der ati on, to Phi l i p Smi th, Febr uar y  9, 201 2 (on f i l e at  Human Ri ghts W atch).

[201 ] Letter  f r om Bur eau of  Pr i sons to U S Di str i ct  Cour t, Di str i ct  of  Or egon, Mar ch 1 , 201 2, quoted i n United States  of America v . Phillip Wayne Smith , C.R. N o. 02-33045-AA, Suppl ement to Emer gency  Moti on to Reduce

Sentence and For Other  Equi tabl e Rel i ef , f i l ed Mar ch 5, 201 2.

[202]United States  of America v . Phillip Wayne Smith , CR. 02-30045-AA.

[203]United States  of America v . Phillip Wayne Smith , CR. 02-30045-AA, U S Di str i ct  Cour t, Di str i ct  of  Or egon, Gov er nment’s Moti on to Reduce Ter m of Impr i sonment to Ti me Ser v ed, Mar ch 1 2, 201 2.

[204] “The Br ok en Pr omi se of  Compassi onate Rel ease,” v i deo, Jul y  9, 201 2, http://w w w .y outube.com/w atch?v =-d-6qfgdW 2c (accessed N ov ember  5, 201 2). See al so N i nth Ci r cui t  Bl og, “Putti ng the Compassi on i nto

‘Compassi onate Rel ease’ w i th a Li tt l e Hel p f r om Setser ,” Mar ch 28, 201 2, http://ci r cui t9.bl ogspot.com/201 2/03/putti ng-compassi on-i nto-compassi onate.html (accessed September  22, 201 2).
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[205]See United States  v . Lagonia , 201 2 U .S. Di st . LEXIS 21 61 3 *6-7  (D. N .J., Feb. 1 7 , 201 2) (di scussi ng and di sti ngui shi ng gr ants i n U.S. v . Sims , N o. CR-486-80 (S.D. Ga., June 28, 201 1 ), and U.S. v . Meyers , N o. 03-cr - 1 20-02

(D.N .J., N ov ember  1 8, 201 1 )); see al so U.S. v . Cos ter, Or der  and Opi ni on, N o. 90-cr -27 6 (N .D. Ohi o, October  26, 2006) (gr anti ng pr i soner ’s moti on under  Fed. R. Ci v . P. 60(b)(6) af ter  the gov er nment ar gued the pr i soner had

fai l ed to ex haust  hi s admi ni str ati v e r emedi es, but di d not chal l enge the cour t ’s jur i sdi cti on. The cour t  found that  ex hausti on w oul d hav e been futi l e i n l i ght  of  hi s i mpendi ng death and the l engthy  admi ni str ati v e

r emedy pr ocess, and or der ed hi s r el ease.).

[206]Inter nati onal  Cov enant on Ci v i l  and Pol i t i cal  Ri ghts (ICCPR), adopted December  1 6, 1 966, G.A. Res. 2200A (XXI), 21 U .N . GAOR Supp. (N o. 1 6) at  52, U .N . Doc. A/631 6 (1 966), 999 U .N .T.S. 1 7 1 , enter ed i nto for ce Mar ch
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