This is a draft version. Please cite the original Elisabeth Hildt & Andreas
Francke (eds.), Cognitive Enhancement. SpringeB2Chapter 19, 233-264.

My Mind is Mine!?
Cognitive Liberty as a Legal Concept

Jan-Christoph Bublitz, Hamburg

Abstract

This chapter explores some of the legal issuesdalsy mind-interventions
outside of therapeutic contexts. It is argued tthat law will have to recognize a
basic human right: cognitive liberty or mental sédtermination which guaran-
tees an individual's sovereignty over her mind amthils the permission to both
use and refuse neuroenhancements. Not only propoien also critics of en-
hancements should embrace this right as they giteand their cases against en-
hancement on precisely the interests it protestspehough critics do not always
seem to be aware of this. The contours and linfitsognitive liberty are sketched,
indicating which reasons are good (or bad) grourfiols political regulations of
neurotechnologies.

X.1 Preliminaries: Some Observations on the
German Enhancement Debate

As an introduction, let me share some observatmnshe German debate on
neuroenhancement (NE). In 2009, | was among a gob@erman scholars from
various disciplines who concluded a research ptdjgqublishing a “Memoran-
dum on Neuroenhancement” in a popular science nragadth the aim of spur-
ring a public debate. In short, we suggested ttie principled objections leveled
against pharmaceutical improvement of the mindrareconvincing. NE is the
continuation of humankind’s quest to enhance cognitapacities by different
means” (Galert et al. 2009, p. 47, transl. J.-¢. B.

By “principled objections” we meant arguments agaiNE not based on em-
pirical issues such as negative side-effects oritthea personality but those
grounded on more fundamental, normative consideratiTo us, neither the goals
pursued nor the means employed warrant categaigjattions against NE. They
do not necessarily undermine the authenticity eé@es, nor corrupt the value of
achievement or endanger other important common gyoddvertheless, specific
substances or consumption practices may indeeddeandesired results for both
the individual and society. They should be cargfalbserved, prevented and rem-



edied by appropriate measures. And quite certatrdylitional means to achieve
goals may sometimes be preferable to pharmaceugticatcuts, particularly when
they promote secondary virtues such as endurangesalfrconfidence or when
they confer self-knowledge (Kipke 2010). Yet, afédly and without blindness to
the perils and pitfalls they may pose, if there aveabstances with significant en-
hancing effects and tolerable risk-profiles, wewdtipin principle, welcome rather
than condemn them. Therefore we called for:
An open and liberal, but by no means uncriticalnmautious approach
to NE [...]. While the arguments of NE opponents aoé strong enough
to warrant blanket prohibitions, some of them acetiwy of further con-
sideration and raise important questions about vehagsirable for socie-
ty and the individual [...]. NE prompts each and gveme of us to recon-
sider what is meaningful in our lives. Moreover\treflect problematic
tendencies of modern times, especially the oriematowards perfor-
mance and competition that increasingly pervadegeso (Galert et al.
2009, p. 47, transl. J.-C. B.)

Additionally, project members published the reswltssystematic reviews of
potential enhancers. In a conservative evaluativey conclude that, at the mo-
ment, there is not any reliable data proving sigaift enhancement effects, most-
ly due to a lack of controlled studies designedtdapture them (Repantis et al.
2010a; 2010b).

Two years later, the claims of this memorandunh stiind quite moderate to
me. The public response, nonetheless, ranged fuspicon to outright rejection.
Lifting the taboo on the desire to support one’gcpge — if necessary by pharma-
ceutical means — was, in the eyes of many, toa fatep, amounting to nothing
less than a “declaration of war against mentalthéak one of Germany’s biggest
newspapers put it (FAZ, 13.10.2009). The memorandtrotk a nerve, not sur-
prisingly, perhaps, in light of the highly ideologi debates over drug policies in
general.

In this chapter, | shall not defend the memorandagainst the (remarkably
few) substantive criticisms nor reiterate the esiegly exchanged pro and con ar-
guments. Rather, | shall explore a fundamental ¢gracind assumption of the
memorandum: the right to cognitive liberty (CL).i$t or rather, should be the
central legal principle guiding the regulation afunotechnologies, guaranteeing
the right to alter one’s mental states with thetaflneurotools as well as to refuse
to do so. Most legal systems, however, have yatkmowledge such a right. The
public debate has demonstrated that not only theblat also the wider public has
been reluctant to embrace the ideal of cognitilerty. Thus, | shall explore its
meaning, scope and limits, especially in light dfawvl take to be the strongest le-
gally-relevant argumeratgainstNE: worries over social pressure.

Very likely, a widespread use of enhancementsarélate pressures on persons
preferring to abstain from using them. By raisitgnslards of cognitive fitness in
competitive job markets or by subtly shifting idedsmental normality, nonusers
may be confronted with the social expectation &kéta pill.” This might lead to



the “paradoxical perspective of some people expantlieir freedom of action by
restraining the freedom of will of equally numeratkers” (Merkel 2007, p. 289).
Critical arguments along this line implicitly drawm the idea of cognitive liberty.

In a broader perspective, the desire and demanbiffoseem to be related to
economic developments. In a thought-provoking paplesss and Jokeit suggest
that today’s “neurocapitalism” adapts “the innagurobiological capacity of hu-
mans as a productive force to the technologiedaifadization” (Hess and Jokeit
2009, p. 6). As the western world reduces accunomaif wealth through physi-
cal labor and industrial production, it is transfed into a “mental economy”
(Franck 2005). From scientific innovations, creatiwork, cultural and media
productions to financial markets, economic progesends on the generation of
novel ideas, knowledge capital and intellectualpperty. In mental economies,
minds are the places of production. With informatgyocessing as its foundation,
mental labor creates specific demands on workelseanployees, primarily with
respect to their cognitive capacities. And as we wéness in our own lives, the
exploding amount of data constantly flowing intor auinds easily exceeds our
ordinary capacities. It does not come as a surphise that the inability to cope
with information overload characterizes the mentaiditio humanan the age of
neurocapitalism:

Attention deficit disorder probably encapsulates #ey symptoms of
mental illness in the 21st century. Just as theession of past centuries
gave rise to the silent drama of neurotic symptoamsl the apparently
boundless excess of the second half of the twéntenhtury created a
breeding ground for the desireless state of dejoresso the elevation of
pre-selective attention skills and emotional ingelhce to decisive com-
petitive advantages could, in the event of faillre very harmful to pre-
cisely these [...]. Wriggling helplessly between artdle and an excess of
stimuli, unable to escape the ubiquitous flood ighals, the relaxation
mechanisms impaired and experience of emotionsilisetl — all of these
are symptoms that in the collective consciousnessirgler the general
heading of ADD(Hess and Jokeit 2009, p. 6)

Since historically, capitalism has always succeddgatoducing the “scientific
and technological wherewithal to [...] mitigate trefgyenerated ‘malfunctioning’
to which its constituent subjects are prone” (Hmsd Jokeit, ibid), cognitive and
mood enhancements might be the latest and mostsimér means to mold the
minds of the workforce to cater to capitalist neetilsd when mental skills be-
come commaodities, optimizing the brain is optimizthe means of production.

Relatedly, sociologists diagnose the acceleratiomany parts of social life.
“Fast food” and “speed dating” are the surface spmgs of a thoroughly sped-up
pace of life. Without eternity, a good life for séarized subjects consists in mak-
ing the most out of their spare time, creating latlsubut constant feeling of scar-
city, of never having enough time (Rosa 2009). Theot incidentally, sleep-
reducing drugs as Modafinil and alertness-increpsimphetamines (street name
“speed”) are becoming popular, not only for worlt biso for leisure activities.



These observations help to understand people’sremtor enhancements. And
while contextualizing technologies within the dyriesnof societies is indispensa-
ble for their assessment, the normative ramificetioften remain unclear. For in-
stance, in many public debates on NE, variants ‘tifetter-world” argument can
be found, roughly running like this: In a better ndo e.g. free from capitalist
working conditions, no one would desire to take Ntece, it is preferable not to
take them. Normative principles such as cognitiberty and other arguments in
favor of the right to take NE are then dismissednésguided, apologetic and in-
sensitive to flawed societal conditions. Yet, bytlsueasoning, contextualizing
technologies leads to conflating different levelausalysis. While one may rightly
criticize e.g. working conditions and their impact mental well-being, it does not
undermine the importance of the normative concéptognitive liberty. On the
contrary, concerns about negative mental effectsubktances as well as social
conditions should lead critics to support mind-pobing rights such as cognitive
liberty.

More generally, any regulation of technologies fi@nd-interventions is con-
fronted with defining legal principles that guideligies over changing minds.
Thus, every call for legislative action over needbtnologies has to provide pro-
posals which cannot merely consistad hocsuggestions tailored to suit one’s
view on NE. Rather, they have to be aligned witd ambedded in the broader
framework of rights and duties that constitute leggders. Even though cognitive
liberty is not among the rights found in positievl it is, so | claim, among the
implicit assumptions of any liberal democratic stdt may have been neglected,
even fallen into oblivion in legal thinking, butpmetheless, it cannot be ignored
by anyone who formulates policy recommendationsgr@ive liberty’s main
claim, the right to self-determine what is on (angdone’s mind, can be inferred
from general and widely-accepted ideas of the iceldtetween the individual and
the state, granting persons wide ranging libeitieself-regarding matters. Histor-
ically, the idea of cognitive liberty can be fouimdthe works of authors such as
Kant and Mill (X.3), and traces can be found in sopmovisions of today’s posi-
tive law (X.4). Nonetheless, the law has yet toirdekcope, contours (X.5) and
limits of mental freedom (X.6). Only then can magstantive arguments about
neuropolitics be made. But before we turn to thve, lsome words about the rela-
tion between neuroethical and legal argumentsreoeder.

X.2 From Neuroethics to Neurolaw

The differences between neuroethics and neurolavwbedllustrated by one of
the objections leveled against the memorandum’symngtion of liberty to take
NE:

[The] initial point of our inquiry is the libertyfeevery competent person
to find and define for herself the paths to a gbfedwhich entails self-
determination over her body and her mind. This peetve is neither ar-



bitrary nor negotiable: It is the foundational pregption of any liberal
democratic state and of the German Constitutiomcdegit is not the po-
tential consumers of NE who are in need of justifytheir cause, but, on
the contrary, those who seek to restrict the lip&stchange one’s mind
[...]- Although strict prohibitions are currentlpnwarranted, soft ethical
recommendations against NE might well be, espgdiallight of consid-
erations over what constitutes a flourishing I{f&alert et al. 2009, p. 40,
transl. J.-C. B.)

The presumption of liberty implies that restrictingedoms needs stronger jus-
tification than exercising freedoms. Critics wergoy to contend that the Memo-
randum is hence based ompaetitio principii with the liberal conclusion being as-
sumed in the premise. Even if counterargumentsEowsre truly unconvincing,
critics claim, a liberty to take NE cannot be imézt, at least not without further
argument. To them, the presumption of liberty appea a rhetorical trick instead
of a substantial argument, shifting the argumevgatiurden on opponents of NE
(Hoppe 2009). Apart from the fact that | hold it be self-evident thatother
things being equaimproved cognitive capacities are valuable andthyoto pur-
sue, the critics’ objection points to differencetviieen neuroethics and neurolaw.

In order to define policies and legal regulatiorgarding NE, the abundant
(neuro-)ethical arguments have to be translatedl@gal, rights-based arguments.
Not all legitimate ethical concerns are automalyctdgitimate bases for policy
decisions since the perspectives of ethics anddiffier (Basl 2010). While ethi-
cists tackle questions such as “What should | dw?In what kind of a society do
we want to live?” and may, in answering, resorivttatever metaphysical, politi-
cal or spiritual conception they deem favorablgalephilosophers are concerned
with justifying coercion and infringement of legafbrotected interests.

This change in perspective has normative conseggern light of the law,
some of the common issues in the debate, sucheasedtment/enhancement dis-
tinction or the issue of authenticity, bear diffgr@rgumentative weight. While
some interests are protected by strong rights retimay not enjoy any legal pro-
tection at all. We will see how some ethical argntaeeappear in a legal context
in a moment. Here, it is important to note thatrgyeohibitive or restrictive legal
normprima facieinfringes on rights and, hence, needs to be jedtlfy prevailing
interests of others or society. Thus, any calldatbing access to or use of NE is
in need of justification. It should be borne in whithat it is a main feature of liber-
al constitutional orders to protect individuals iaga state interferences — not only
against the power of despots, but also against wiagt be called the ethical tyr-
anny of the “moral majority.” Rights are, by thggry nature, constraints of pub-
lic power. So, ethicists may devise kinds of sgciebrth living in; yet, in enforc-
ing them (against the wills of affected persongindcratic governments have to
observe constitutional limits, particularly thelfaling two:



X.2.1 Liberty: Question Begging or Fundamental Valu  e?

First, rights confer on their holder “spheres @eflom” that restrict the scope
of legitimate governmental interferences. Constsaiiollow roughly this idea:
The more measures affect primarily the interesth@findividual, the less others —
and the state — should have to say about themyiaadversa Issues exclusively
concerning the individual are to be decided bydlene; whereas, others aes
publica issues of public interests proper. In regulatimg latter, elected govern-
ments have a wide margin of appreciation and roonpblitical decisions. The
tension between the individual and society is thenflational conflict that democ-
racies face and which legal constitutions are desigo appease and adjust. The
problem in delineating the private from the pulsighere is thagverythinga per-
son does might in some way or another affect othedssociety. Thugudgments
about private and public domains have to be maade, their constant re-
arrangement sets the background to many currettca@nsies from internet ano-
nymity to counterterrorism. Reformulated in legaims, some (but few) rights are
absolute and inviolable which means that governmeanhnot interfere with them
for any reason. Other rights are strong but raatsle, placing high demands of
justification on infringing measures, and some hsag the basal freedom of action
in continental jurisdictions, can be limited quitasily.

Let me illustrate this with the body. It is conex$twhether the right to life is
absolute — many constitutions and human rightsieé®aave limitation clauses al-
lowing governments to take the life of citizenssprecial situations. Human digni-
ty, by contrast, is often regarded as “inviolablleThus, killing another person
might be permissible in exceptional circumstanedsereas, humiliating and de-
grading treatment (e.g. torture) never is. Logicate right to bodily integrity has
to be weaker than the right to life, but it nonétke ranks among the strongest
rights in many constitutions and human rights tesafTherefore, what individuals
do to their bodies is left to them to a large ekt&émom tattooing and cosmetic
surgery to extreme sports, potential (statisticahen lethal) threats to health and
bodily integrity are within the domain of persomigcisions. In these cases, state
regulations primarily concern safety standardsiedub inform about risks (of e.g.
surgical interventions) and issues of consent,ridgss of the fact that such bodi-
ly modifications may in one way or another relatahe social sphere. Plastic sur-
gery, for instance, supposedly has already infladnoollective ideas of beauty
and aesthetics and is very likely a contributinggda to the prevalence of dissatis-
faction with one’s physical appearance. Some pearsaay even feel “pressured”
to undergo surgery themselves. Even if this welgetproven empirically, society
may — and should — criticize the superficial valegpressed in cosmetic surgery

1 Art. 1 European Charter of Fundamental Rights (ECFArt. 1 | German
Constitution; Art. 3 European Convention on Humaghts (ECHR).



but not ban it. Self-determination over one’s bditgls limits in extreme cases
(such as the amputation of healthy limbs in Bodyntity Disordery.

At least a similar scope of self-determination t@mapply to the mind. Bodily
self-determination is not an idea inherently botmdhe physical part of persons,
but rather a manifestation of the general princgdléar-ranging autonomy in pri-
marily self-regarding matters, itself a pre-cordtitifor an effective and full en-
joyment of many other, more specific human rigtfom these broad observa-
tions, the presumption of liberty (to take NE) émlls. Concededly, in a strict
sense, the presumption of liberty is not a morat,alegal or political argument.
Legal permissions for actions do not imply thatytiaee ethically advisable; they
do not provide orientation owhat one ought to do, onlywho should have the
power to decide. And when it comes to the mindhais to be the affected person
herself. Surely, presumptions can be rebutted #egities restricted if opposing
interests are stronger. This depends on the waggigned to cognitive liberty and
where the boundaries of the individual sphere assvd in respect to the mind.
These are the novel and not-yet-fully-addressedlestges for neurolaw. Moreo-
ver, there is another limit to be observed by dewatic majority rule: Restrictions
have to be based on (somewheaytral reasons.

X.2.2 State Neutrality and Authenticity

The principle of state neutrality roughly commitsvgrnments to neither favor
nor discriminate against particular worldviews]estst in regard to their different
conceptions of a good life (Rawls 2005, p. 191) Tiher details of neutrality are
subject to ongoing debates; accounts differ inrtbeientation on the effect of
measures or its justification and more generallyt@role of the state as such.
Some, especially European, states traditionallg knore pro-active stance to-
wards fostering social values while others, e.g. WIS, have traditionally lower
state involvement in matters of a good life. Priemamples of the divergent views
within Europe can be found in court judgments digi@us head-scarves or cruci-
fixes, which demonstrate that legal orders do wihieze to a firm neutrality doc-
trine® Sometimes it seems as if the neutrality thesisgladisered more attention in
political philosophy than in constitutional praeticNonetheless, its main claim
can hardly be pretermitted. While states can endiszourage citizens’ conduct

2 Some peculiarities of legal provisions concerniing body should be noted.
Feminists point to the fact that as soon as sadiefests are at stake, the uniquely
personal body becomes highly political, e.g. restns on abortion, prostitution,
organ selling, surrogate motherhood (cf. Fabre P0G®kese limits to self-
determination are probably best understood as ghlgitoo restrictive) dignity-
based attempts to not commodify the most intimapeets of persons.

3 See the European Courts of Human Rights (ECtH&)medecision allowing
crucifixes in Italian Schools (Lautsi v. Italy; ApB0814/06) compared to the ban
by the German Constitutional Court (BVerfGE Vol, 31).



through a variety of measures, if freedoms areexlithy legal, i.e. binding-for-all,
prohibitions, it is plausible to demand that theefasts and values justifying the
prohibition should, in principle, be acceptableet@ryone affected by it.

Some central arguments in the enhancement-debake ¢ve suspicion of not
being neutral in this sense. The controversy owehemticity, for instance, is
caught between two opposing poles (Parens 2005h®mne side, essentialist
conceptions imbued with ideas of a pre-given, matiatic “true self,” promote
self-discovery via an introspective journey andecejany artificial alterations of
“who one really is.” On the other side of the spect, existentialist views deny
any such pre-given structures since “existencegues essence.” Without a pre-
destined purpose to be found in an inner essercsops have to actively develop
and shape their personality, creating, modelingcnmbsing how they want to be.
For this, NEs could be valuable tools. Both views @easonable, yet mutually ir-
reconcilable (Bublitz and Merkel 2009). After dibw to argue about authenticity
e.g. vis-a-vis a Buddhist denying the existenceselives (also see Metzinger
2003)? In cases like this, governmental regulat&raild not be grounded on one
particular conception.

The same suspicion applies to the closely-relatgdnaent that enhancements
express an “improper disposition toward the nalyrgiven world: the failure to
properly appreciate and respect the ‘giftednesghefworld” (President’s Council
2003, p. 288; cf. Sandel 2007, who, of courseképscal about neutrality). In this
view, artificial alterations of one’s self do nonlg violate obligations vis-a-vis
oneself, but also against nature or a divine credtowever, | may (and do) per-
sonally feel indebted to some entities, say, mep;, ancestors or teachers, but
simply fail to feel indebted to a creator. Evenugb Sandel (2007, p. 93) holds
that reverence for giftedness does not requirevargan entity indebted to, it's
hard to see where the reverence should come framefdoes not share it intui-
tively. And with regard to nature, it would be etipgdim-)plausible to revere the
powers of evolution or the Quantum Universe andyitamic and transformative
processes. Nowhere, nature is s? aptly charaadesigehe mere conservation of
the status-quo. At any rate, the neutrality doetispeaks against the use of state
power to impose a lifestyle of giftedness on the$® find it incomprehensible
while, of course, no one should be restrained ffollowing such stronger per-
sonal moral convictions. On the other hand, theraéty constraint should not set
impossibly burdensome standards on state actiomenderisions have to be made
and cannot, by the nature of their subject maliet favor one side (Dees 2010, p.
54).

In a sense, the gist of the foregoing is that betweeuroethics and neurolaw
stands political philosophy. Anyone making poli@commendations or calling
for legal regulations of NE has to acknowledge thessing bills and enforcing
regulations is only possible within the framewofklee legal order, a cornerstone
of which is the presumption of liberty. And as mality — in whichever exact
sense — is a plausible constraint of majority pewedouble onus is placed upon
prohibitive proposals: They need to demonstraté phatected interests are sub-



stantial enough to rebut the presumption of libentyl provide additional argu-
ments for why their view should be binding for all.

X.3 Toward a Legal Concept of Cognitive
Liberty

Now let us turn to genuine legal consideratib@ognitive liberty or a right to
mental self-determination guarantees individualessignty over their minds. As
said, such a right is not enshrined in constitigjdmuman-rights treaties or legal
textbooks. To jurists content with describing pesitlaw, cognitive liberty does
not have much of an appeal. The currently enactad-tegulations might even
appear to refute the thesis of cognitive libertyaasindamental principle of law.
Yet, as Kant once remarked, a “merely empiricaltdiog of right is a head that
may be beautiful to look at, but unfortunatelydsimo brain” (Kant 1797, p. 230).
In a sense, brainlessness also fittingly desciibescurrent state of positive law.
While legal orders have detailed rules over peritissonduct with bodies, there
are hardly any criteria for permissible ways okifitring with brains and minds.
Legal principles pertaining to the body cannot dymme transferred to the mind
(or the brain): We do know, for instance, what c¢utes illegitimate injury to
other bodies; whereas, it is quite unclear whastitutes illegitimatenentalharm
—don’t we hurt each other all the time? Legal noredating to mental injuries are
often scattered and incoherent, and, at any rateat be equal to those relating to
bodily injury. Also, consider manipulative interégices. While persons seek to in-
fluence and manipulate each other in almost evepge of social life, from fami-
ly matters to public affairs, there seems to bei@itative difference between the-
se ordinary influences and e.g. covertly administepsychoactive substances.
Traditional legal categories such as lying and gége are insufficient to capture
the latter kind of manipulations on the level ohapses and neurotransmitters
(Bublitz and Merkel 2012). Therefore, and withouesupposing an ontological
mind-brain dualism (at least, of a stronger kideyal protection of the mind can-
not be identical to the protection of the body, lmduires distinct and yet-to-be-
worked-out criteria. Elsewhere, | have suggested #ome jurisdictions should
even consider introducing a criminal offence peaiiadj grievous interventions in-
to other minds (Bublitz and Merkel 2012). The pagthis: the lack of a theoreti-
cal framework of negative interventions imther minds is entwined with the lack
of considerations on positive, self-determined rattens of one’s ownmind.
Normatively, both are two sides of the same coig@tive liberty.

For many reasons and in many ways, the mind isasiirra incognitafor the
law. In pre-neuroscience days there neither seeaméed a practical necessity for

4 As national legal systems differ, the followingnarks are rather general le-
gal observations.
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mind-protecting norms, nor were there any ways ¢éammngfully incorporate what
were perceived as intangible, immaterial and irabt# mental states into legal
doctrines. This has changed, and legal thinkingishchange accordingly.

Furthermore, the legal premise of free will seemsbstruct clear thinking
about cognitive liberty and mental self-determioatiLawyers often entertain an
overly simplistic understanding of free will. It fresupposed that persons have
free will (in whichever exact sense), or at letisat the law has to treat persons as
if they had free will, so that, in the eyes of the, persons are quite ideally self-
controlled agents. This picture does not leave mrazim for deficient self-
determination over mental phenomena. If the lawewer acknowledge the vul-
nerabilities and manipulability of the mind, it rhigbe suspected of contradicting
its own premises. Although rarely made explicitchground reasoning along the-
se lines seems to cloud the view on a right to alesaif-determination.

But on a closer look, the assumed tension betwsesetlegal premises vanish-
es. On the contrary, the fact that the law presuthat persons possess quite
strong mental powers even supports calls for a tigleognitive liberty. In a nut-
shell: If the law treats persons as self-determioedr actions and antecedent
mental states by ascribing to them mental poweiishwin reality, they may only
rarely have, and if it holds them accountable fansequences of mind-states (in
criminal and contract law, “meeting of the minda¥ ifthey had free will, then, as
a corollary, it has to grant them the legal powsrself-determination. Responsi-
bility entails self-determination. Cognitive libgris, in a way, the right to free
will, protecting the conditions of possibilities tfree” actions and therewith of
blame and retribution. In light of this, cognitiliberty is not merely a political
claim that one may favor or reject. Rather, itndraplicit assumption of any legal
order based on individual self-determination argpomsibility.

X.3.1 The Notion of a Legal Subject

This thesis finds support in another line of re@isgnThe very first step in set-
ting up legal orders is to define the entities tibmsng it; namely, the legal sub-
jects entering into a social contract and a sthtele of law. In a subsequent step,
the content of the contract (i.e. the rights antigabions these subjects owe to
each other) can be deliberated upon. In the pddgihal position,” the body of a
person is considered to “belong” to her; bodilyf-slgtermination is not a right to
be assigned in the course of negotiation but asdunoen the outset. But even
more constitutive of a subjeatpgito ergo sumis her mind. It is not just one as-
pect among many, but, arguably, it is what defsdgects, and hence, legal sub-
jects. In fact, it is hard to conceive any conaaptdf a legal subject in which the
mind and mental capacities (e.g. acting from ressdaliberation) are not among
its necessary constitutive conditionhus, | submit, the claim “my mind is mine”

5 To include non-conscious humans suchnascituri requirements may be
lowered to potentiality for mental processes. Alaoceptance of corporate legal



11

is not based on property rights nor on a legaltpldished relation of ownership
between entities, not subject to distributiommefumandtuum but rather the point

from which any legal order originates, intrinsicttee very notion of legal sub-
jects. The “innate” — not acquired — right of evang is the right to one’s person,
to make use of one’s mental and bodily powers anetmnain free from interfer-

ences.

These arguments demonstrate that cognitive libisrgeeply anchored in the
foundations of the law. Unfortunately, legal thimgi has never thoroughly ex-
plored its meaning. The term cognitive liberty loay recently been put forward
by US legal scholars and civil rights activistsg(eBoire 2000; Sententia 2004;
Blitz 2010)% As Boirecorrectly observes:

The right to control one’s own consciousness isgihiatessence of free-
dom. If freedom is to mean anything, it must mezat £ach person has
an inviolable right to think for him or herself. hiust mean, at a mini-
mum, that each person is free to direct one’s ommsciousness; one’s
own underlying mental processes, and one’s beliefsnions, and
worldview. This is self-evident and axiomatic.” ([B®2000, p. 8).

The idea behind cognitive liberty, however, is &iyy but new and can be
found in the works of some of the intellectual “fmling fathers” of modern con-
stitutional theory, Kant and Mill.

X.3.2 Historical Traces of Cognitive Liberty

X.3.2.1 Kant's Doctrine of Right

In Kant’s doctrine of right, the distinction betwemternal and external actions
plays a pivotal role. To him, the concept of riis to do, first, only with the ex-
ternal and indeed practical relation of one pensoanother, insofar as their ac-
tions, as deeds, can have (direct or indirectu@rfte on each other.” Juridical
laws are those “directed merely to external actiang their conformity to law”
(Kant 1797, pp. 230, 214). Kant restricts the pamwf the law to the regulation
of actions in the external world. In his view, ta&/’s function is to ensure and en-
force equal freedoms of everyone, i.e. independéooe being subjected to other
people’s choices. Different freedoms can only dellivith each other in the real
world, where actions of one come in practical dohflvith those of others. Medi-
ating this conflict legitimizes law. Therefore, #gbligations can proscribe ex-
ternal conduct, but as freedoms of others are osteained by events internal to
agents (mind-states), legal coercion to modify themever justified. In this view,

personhood does not necessarily refute the abaim,dbut | must leave this issue
aside here.

6 See the Journal of Cognitive Liberties at httpsiwcognitiveliberty.org, par-
ticularly “On Cognitive Liberty | — IV”, to whichhis chapter is indebted.
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mental duties araltra vires outside of the legitimate mandate of the lawloag
as a person’s outward behavior conforms to the (BRipstein 2009; Kersting
2007, p. 83). Kant never clearly laid out where bloeindaries between internal
and external actions run, an issue still being ufised today (von der Pfordten
2007). Yet, by positing the mental as the legatiygte realm and the external as
the public sphere, Kant formulates a key ingred@ntognitive liberty, severely
limiting state powers over minds.

X.3.2.2 Mill: On Liberty

In his “On Liberty”, Mill writes:

[T]here is a sphere of action in which societydagtinguished from the
individual, has, if any, only an indirect interesgmprehending all that
portion of a person'’s life and conduct which affechly himself, or, if it
also affects others, only with their [...] consenth&¥ | say only himself,
I mean directly, and in the first instance: for wheer affects himself,
may affect others through himself [...]. [T]he appiage region of hu-
man liberty [...] comprises, firsthe inward domain of consciousngss
demanding liberty of conscience, in the most comgnsive sense; liber-
ty of thought and feeling; absolute freedom of dginand sentiment on
all subjects [...]. Secondly, the principle requiléserty of tastes and
pursuits; of framing the plan of our life to suitroown character; of do-
ing as we like, subject to such consequences asfotlaw; without im-
pediment from our fellow-creatures, so long as whatdo does not harm
them even though they should think our conductisbolperverse, or
wrong. (Mill 1859, pp. 82-83)

In view of the states’ interest in the “whole bgdiind mental discipline of eve-
ry one of its citizens” (Mill 1859, p. 81), Mill feefully argues that any notion of
liberty implies restrictions of governmental powerself-regarding domains, first
and foremost, in respect to body and mind over itie individual has to be
sovereign. Another interesting suggestion is thatneother-affecting actions
should be considered self-regarding if they affatiers only “through” the indi-
vidual herself — an idea we will returnto.

Generally, one does not have to subscribe to Kaudieas or the Millian harm-
principle — in fact, the following argument allovice greater restriction of cogni-
tive liberty than both might have approved of -emder to acknowledge the main
point: The idea of strictly limited state powersnmatters of the mind is conceived
as a prime principle in the founding age of mod@éemocracies, reinforcing my

7 Interestingly, “On Liberty” was written during &re in which alcohol was
prohibited in some parts of the UK and the US (1§59151; Boire 2003). Alco-
hol, the most widespread (social and communicagwancer illustrates that per-
sons have always had an interest in changing thieids, and despite all the prob-
lems it causes, a new prohibition is unthinkabléhenwestern world.
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claim that cognitive liberty has been a neglectegtpndition of the legal order.
Furthermore, traces of cognitive liberty can benfbin today’s positive law.

X.4 Rights in the Proximity of Cognitive Liberty

Let us briefly take a look at some rights in thexpmity of cognitive liberty.
Of course, as legal systems differ, rights accepteahe jurisdiction may be ab-
sent in another. My focus here is on European HuRights and German Consti-
tutional law.

X.4.1 Freedom of Thought

“Thought is free” is not only the main line of anfaus German political folk-
song, but also a fundamental legal principle. Foeedf thought is one of the
strongest existing rights, enshrined in every hunigiits treaty? but not explicitly
enumerated in most (European) national constitafidvevertheless, the Europe-
an Court of Human Rights (ECtHR) and the German sGtional Court
(BVerfG) have repeatedly proclaimed its significarfor any democratic state.
Freedom of thought is an absolute right, i.e. tleeeeno limitation clauses allow-
ing restrictions. Whatever falls within the ambftfereedom of thought is hence
off-limits for state regulations.

Its theoretical importance, however, is contrastgdts practical insignificance.
There are no court cases defining meaning, scogdimits of this fundamental
freedom (Blitz 201032 Not even the outspoken and critical legal commésga
define its contours in more detail. Most agree fre¢dom of thought protects the
forum internum understood as a person’s inner sphere in whidhias and
thoughts are formed and revised (in contrast toothtgvard manifestation of be-
liefs in theforum externum- protected by freedom of speech). Commonly cited
violations of freedom of thought are practices sash'brainwashing” or “indoc-
trination” (Vermeulen 2006, p. 851), but these guée vague notions themselves

8 Art. 9 ECHR; Art. 10 ECFR, Art. 18 Universal Deréion of Human Rights
(UDHR).

® The US Supreme Court apparently referred to freedbthought in some de-
cision, yet it is not recognized as part of tieainendment protection in the US
(cf. Blitz 2010).

10 ECtHR: Kokkinakis v. Greece (App. 14307/88), 25193, § 31; Decisions
of the German Constitutional Court (BVerfGE) Vo0, %p. 367 (381 - dissenting
vote).

11 E.g. UN General Comment No. 22, 1993: Art. 18 UDHiges “not permit
any violation whatsoever on the freedom of thouight.

2] have yet to find one European case in whichdoae of thought played a
decisive role.
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(Taylor 2004). Even in philosophy, the very distiplof free thought, the idea has
received little and perhaps insufficient attenti@b least in comparison to free
will; Pettit and Smith 1996).

In light of its absolute (unrestrictable) naturegefidom of thought has to be
construed narrowly, but, | suggest, not void of argctical application. The right
has to guarantee basic capacities required foropenfig mental acts such as
thinking, rational reflection or revision of argunte and has to protect against
manipulations. Therefore, it has to encompass thé lprocesses that underlie
thinking and decision-making, including their maatidn to both detrimental and
beneficial effects. However, while negative integfeces with other persons’
thinking processes may violate their free thinkingloes not follow that banning
tools to enhance one’s own thinking does likewdsger all, this might imply that
persons with ordinary cognitive capacities canhatk freely, a misguided con-
tention. So, freedom of thought seems to be intedfevith only if capacities fall
below a threshold. Accordingly, the right to fré@aght may e.g. mandate states
to provide children with school education, but abtige them to provide access to
NE. Yet, these are tentative first approximatidi@mulating a modern-day con-
cept of freedom of thought, informed by empiricalesces and philosophy of
mind, is an open task for the law. Its ambiguitiegwithstanding, freedom of
thought and the protection of tiierum internumare reminiscent of Kant's dis-
tinction between internal and external actions anderscore that the “inward
domain of consciousness” is a highly sensitive émeéegal regulations.

X.4.2 Personality and Privacy Rights

Another set of rights relating to legal regulatiafsNE are personality or pri-
vacy rights. Art. 2.1 of the German Constitutioratantees:

“Everyone shall have the right to the free develeptrof their per-
sonality provided that they do not interfere witte trights of others [...]
or the public order.”

Art. 22 of the United Nations’ Universal Declaratioof Human Rights
(UDHR) stipulates:

“[E]veryone [...] has the right to social securitgd is entitled to reali-
zation [...] of the economic, social and culturights indispensable for
his dignity and the free development of his perfibna

Other constitutions and human right treaties guearfiprivacy” or “private
life” (e.g. Art. 8 ECHR; Art. 7 ECFR) protectingspace of seclusion against un-
wanted intrusions — “be that the head or the hogwdrshall 2009, p. 3). By
drawing spatial limits, privacy rights exemplifyettaw’s approach to delineating
spheres of individual and public concern in quitdexal way. Privacy rights have
been steadily expanded and often overlap with petgy rights. The judicature
of the ECtHR has evolved from protecting privacyp&rsonal autonomy (Mar-
shall, ibid). In the words of the Court:
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For numerous [...] authors the right to respectpiavate life is the right
to privacy, to live protected from publicity [...Jn the opinion of the
Court, however, it does not end there. It compradss the [...] develop-
ment and fulfillment of one’s personaliy.

Notably, the right even guarantees the developmEohe’s personality iso-
cial interaction which may, at first glance, appear as the vepogjte of privacy.
Privacy is particularly visible in US and Frenclw|aand legal scholars from these
traditions have proposed to further develop thecephof privacy to offer protec-
tion against mind-reading and -interventions (“raérgrivacy”, cf. Halliburton
2007, Tovino 2007). Here, | shall concentrate orsqeality rights in German law.

Interestingly, the right to develop one’s persagdiiears some relation to the
ethical debate on authenticity. German Constitatidraw distinguishes between
the protection of a person’s “core personality”tbe one hand and actions con-
tributing to its development on the other. Wherdeescore personality is inviola-
ble and enjoys absolute protection against stagvientions, mere personality-
forming actions enjoy weaker protection. By defqiihe scope of the personality
core, legal reasoning resembles the diverging &ltkiews on what constitute au-
thentic personalities. In legal practice, only fagpects of the person are consid-
ered part of the core of the personality (e.g. gefahd sex issues) while many in-
terventions (e.g. coerced medication) are regulart regarded as core-
interferences. Presumably, the underlying pictdreviwat a personality core con-
sists of is permeated with normative and essesttiaksumptions that, unfortu-
nately, have never been articulated openly. Sindiéarelopments can be observed
in the judicature of the ECtHR (Marshall 2009). eldegal reasoning could be in-
formed by the ethical discourse.

Conversely, the legal situation points to an unplereciatechormative ambiv-
alenceof authenticity: While it is hard to draw on autltieity to formulate an ob-
jection against a person’s deliberate transformatiaf herself without presuppos-
ing “true selves,” it can meaningfully be used agaglterations of other persons’
personalities. “Do not severely interfere with drest person’s character” is a
normative claim without much metaphysical baggaape, it is precisely what per-
sonality (and privacy) rights guarantee. They egpthe principle that others (and
the state) regularly do not have a legally enfdoteénterest that an individual's
character should be a certain way or exhibit paldictraits and, consequently, bar
state-interference with existing personality stuues.

By contrast, actions by individuals to actively dmp and transform their per-
sonalities are protected to a considerably lesegre#. In German law, this free-
dom is synonymous with the basic and easily linalght to free action. For ex-
ample, the ban on cannabis has been tested aghimisiveak right only. In a
constitutional challenge against its prohibitione tGerman Constitutional Court
held that cannabis consumption falls under thet igldevelop one’s personality,

BECtHR: X v. Iceland (App. 6825/75), 1976.



16

but only in this weaker form, hence it is limitalidg reasonable public interests.
If that judgment were a precedent for other mirtdsalg substances, the level of
protection for NE is marginal as interferences vite action are easily justifia-
ble. As a result, personality transformations via Would enjoy the same degree
of protection as most other, even mundane actviigch as “horseback riding in
the woods” or “feeding pigeond®'While feeding animals is surely beneficial to
the development of one’s personality, (German) tsoliave yet failed to appreci-
ate the difference between these trivial actiors puactices which aim primarily
at individuals’ inner aspects and alter persoradith a much more straightforward
way.

The reason for the weak protection of freedom d¢ibacis that actions in the
external world, just as Kant pointed out, interfesith freedoms of others or pub-
lic interests in innumerous ways and have to b&icesd all the time. However,
this does not seem to be the case with all perggiieinsforming actions; some,
especially the consumption of NE, are differente Bmhancing action, e.g. ingest-
ing a pill, does noper seinterfere with reasonable interests of othersh®atit is
the effectsof the substance on the person that raise conddaovgever, the altered
personality as such does enjoy full and strongllpgatection, irrespective of its
genesis. A thought experiment: If there were peenaenhancements, say magic
pills turning users into cognitive super-humans, skate would not have the com-
petency to order super-humans to reverse theisftvtemations. Just as any other
personality, an enhanced personality is off-limfitsstate interventions. So here is
the catch: If the result of an action is nothingttbthers can (legally) complain
about, and the action itself does not interferéhwithers’ legally-protected inter-
ests, it is hard to see where the legitimacy ofstia¢e’s power to prohibit the ac-
tion comes from. At least, the usually adducedarador banning actions do not
capture the normative peculiarities of self-transfations. Therefore, the thresh-
old for restricting such actions has to be considigrhigher than for those direct-
ly infringing on the freedoms of others.

| suspect this is what Mill hinted at by referrittggactions affecting others only
“through” the individual herself. NevertheleggceMill, | do not think that such
actions can be considered entirely self-regardiggsaid, this requires normative
judgments about the limits of state power. Givea f#ct that neurotechnologies
may not only transform the psyche of the individoal also society at large, some
regulations seem justifiable.

X.4.3 Mental Integrity and the Treatment/Enhancemen t Distinction

Finally, let me briefly note another currently diig right: mental integrity, as
protected e.g. by Art. 8 ECHR and Art. 3 ECFR. Aganeaning and scope of the

14 Decisions of the German Constitutional Court (Bf&&) Vol 90, p. 145.
15 These are two well-known German cases invokingtitational protection
for trivial activities (BVerfGE Vol. 54, p. 143; \I080, p. 137).
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right to respect for mental integrity are uncldaresumably, it is meant as a right
to mental health; some commentators suggest tieatltl imply a right to mental
self-determination (Hofling 2006), which, in my wrdtandingis a right to cogni-
tive liberty. At the very least, these Europeanvigions show that the mind has to
enjoy strong human-rights protection.

The scope of the right to mental health relatethéooften challenged distinc-
tion between treatment and enhancement. While dxereertainly grey areas be-
tween illness and health, open to cultural andado@riances, the claim thahy
distinction is arbitrarily drawn is hard to accept.least, there is quite a signifi-
cant legal difference between health and illnegsstdte can deny patients’ access
to necessary (and effective) forms of ther&pyhis does not, however, imply cor-
responding obligations of states to provide pasienith medical care since gov-
ernments have discretion over — and limited finah@sources to meet —such pos-
itive obligations. Morally, however, if there isyapositive obligation of solidarity
towards each other, it is support in times of tdhgand illness. Thus, patients
have a strong legal right against being barredsscte® existing treatments, which
is supported by a moral obligation of the statprtovide for necessary therapeutic
resources. Similarly, the right to health outweighg. concerns over fairness:
states cannot deny persons a form of therapy prsiuse others would not be able
to afford it. Obviously, these normative considienad do not equally apply to en-
hancements, and, therefore, despite gray areafaen@l problems in delineating
treatment from enhancement, their difference isvaht. Another consequence is
that public funds and resources shoulgberitized for treatment and research.

X.4.4 Gaps in Current Law

To sum up: There are some rights that are clogtited to the idea of cogni-
tive liberty, yet in their current state, they faladequately cover the peculiarities
of mind-interventions. There are no systematic aaphes to define permissible
and impermissible ways to change minds, so that lewpory has yet to develop
more fine-grained doctrines dealing with the mimdi anental states. The ramifi-
cations of the theoretical underappreciation ofrttied reverberate in several are-
as of the law (e.g. tort-law damages for mentalriag are highly controversial
and may be reformed in light of brain imaging evice; Grey 2011). Nonetheless,
one cannot interpret the fundamental ideas belifigddl constitution other than a
guarantee of protection of the essential elemerasperson. With respect to novel

16 Of course, states can regulate markets to avqitbiation of patients, se-
cure good-practices, assess risk-benefits, ettthby cannot, in my view, outlaw
effective therapies. Therefore, the ideologicallgtivated ban on the use of psy-
chedelics in (psycho-)therapy has to be lifted vjgshed substances are effective
and relatively safe (currently, the first LSD study more than 30 yrs. is conduct-
ed by Gassner, www.maps.org/research; regarding MBdde Mithoefer et al.
2011).
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technologies, the law has to buttress the individigainst invasions of her inner
domain, even if interventions fall short of violadi the “core” of a personality or
obstructing free thinking; likewise, the law haseiosure self-determination over
one’s own mind, at leagtrima facie Limits are, of course, subject to discussion.
What is missing then is a mind-protecting right gmchcipled criteria over means
of changing minds from which more concrete regafesican be deduced. Logi-
cally, developing such a right is a step prior &iming regulations of particular
NE substances. Because of this, pointing to exjditug-prohibitions conveys the
false impression that self-determination over omaiisd enjoys weak legal protec-
tion only. Technically, the right to cognitive litig could be construed either by
blending the just mentioned ill-defined existinghis into one novel unified right
or by further developing existing provisions guidsdthe idea of mental freedom.
Establishing such a right raises a multitude ofstjoes for various areas of the
law. Here is a rough sketch of its possible scapklanits in regard to regulations
of NE.

X.5 Cognitive Liberty

X.5.1 Scope of the Right

The protection of an individual's self-determinati@ver her mind should
comprise the entiréorum internumi.e. all mental states or capacities and there-
with cognitive as well as emotional (potentiallyeevunconscious) phenomena.
Surely, speaking of mental self-determination eeftom is always entangled with
metaphysical assumptions and intriguing questidnstat freedom might mean
in regard to both brains made up of neurons ancmged by natural laws and
mental phenomena, which supposedly follow harddsedbe psychological dy-
namics!’ In the absence of a firmer understanding of emmgirand metaphysical
aspects of these matters of the mind, definingawgstof its legal protection could
be conceived as futile. But it is not. Most impattg, one should recall the func-

17 A right to mental self-determination does not retya particular view on the
mind-brain relationship. While dualists won't objgo mind-brain distinctions,
reductionists may agree with the protection of pdatsprocesseas identifiedby
their (reducible) mental properties. All that neéalde accepted is that protection
of mind- (or brain-)states cannot follow the samenmative rules as the protection
of the integrity of other parts of the body. Unlittee latter, the mind (and its cor-
relative neuronal processes) is highly dynamic;atigg changes in mental phe-
nomena are hardly describable as detrimental orpliysical level. An analogy
might be drawn to data-protecting provisions. Ergs computer’s hard disk does
not damage the disk itself but the (superveninfdrination, and hence, stand-
alone data-protecting provisions are needed.
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tion of rights. Unlike in the free will debate, ight of mental self-determination is
notso much concerned with the (perhaps deterministiation between mind and
brain but between different persons. Rights pritpaggulate inter-personal rela-
tions, not intra-personal psychological conditiamsl external, not internal imped-
iments. Thus, mental self-determination is to bdeustood in contrast to heteron-
omy, neither requiring nor presupposing self-deteation in a strong sense.

Just as any other right, cognitive liberty has sghv@imensions: First, thidber-
ty to changeone’s mind, permitting to attain or discard any taéstate and exer-
cise one’s mental capabilities. It also comprides ¢hoice of whether and by
which means to change one’s mind, i.e. it entajsima faciepermission to use
mind-altering tools like NEs as well as to refuser. Secondlyit protects
against interventions into other minds to presenantalintegrity. Moreover, the
right protects against other interferences with taleself-determination, most no-
tably “mental duties” such as prohibitions of hayiparticular mind-states (e.g.
Orwellian thought crimes¥ Therefore, both prohibitions of NE as well as mand
tory NE constitute interferences with cognitivedlity.

These interrelated but not identical dimensionsgieiprimarily to the negative
freedom from interferences and stipulate dutieothers to refrain from mind-
changing intervention. But thirdly, there is even a positive side that obliges
states tgpromotecognitive liberty. Constitutions vary widely inglextent of posi-
tive duties and usually grant governments wide imargf appreciation. However,
in view of the absolute protection of freedom afufjht and the core personality,
states might be obliged to provide necessary ressuio persons lacking a bare
minimum of necessary capacities, e.g. patients immally conscious states or
suffering from Alzheimer’s disease. But | shalliedhese more specific questions
aside here and, instead, try to convince NE oppsnehy they too should recog-
nize a right to cognitive liberty.

X.5.2 Why Critics Should Embrace Cognitive Liberty

Critics worried about mounting social pressure gobtheir case against NE on
precisely the interest guaranteed by cognitivertibeBy calling for protection

8 Whether (and to which extent) enhancements rhiséstandards of reasona-
ble care” is currently being discussed (Vincent2Manaher in this volume). As
standards of care are not empirical facts but ntwemgudgments, they have to
observe the right to cognitive liberty. RegulaiBl, should prohibit stipulating le-
gal expectations that others (e.g. pilots) takeilNBrder to discharge their duties
(at least, without consent). Greater factual powdrsnot automatically lead to
greater normative responsibilities. Exceptions migpply in severe, life-
threatening circumstances (e.g. military).

19 For the sake of argument, it is assumed that foneedal rights apply not on-
ly to the state-citizen, but also the citizen-@tizrelationship. Positive and nega-
tive liberties in this sense do not precisely masiah Berlin’s famous distinction.
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against soft ‘coercion,’” they recognize that thisra sphere worthy and in need of
legal protection: The mind. Let us consider thiguament more formally. Critics
will endorse some weak claims without hesitation:

(1) No one shall expose other people to psychoaciibstances without con-
sent. For instance, secretly spraying Oxytocinearopeptid that modulates inter-
esting behavioral properties (Fehr et al. 2005paurring NE into someone else’s
coffee should be illegitimate. Therefore, criticél woncur with the idea that there
should be an obligation toward everyone to refffainm intervening into other
people’s minds in these ways.

(2) This obligation is of legal nature, i.e. if seame intervenes into another
person’s mind, he ought to be stopped, not onlafyealing to his moral stand-
ards, but also, if necessary, by resorting to deerstate measures. Thus, there
should be a legally enforceable obligation to rieffeom exposing others to NE.

(3) At least for many legal theorists, rights andies are correlatives, i.e. by
definition, rights are entities which create duf@sothers, and legal duties arise if
(and arguably, only if) someone else has a Aghit.our present case, the right is a
claim right, conferring to the right-holder a lelga¢nforceable clainerga omnes
against everyondp respect the protected interest (i.e. to notristee into her
mind).

(4) Closely related is another claim that critic8l wupport: No one should
have a claim against another person that the latteances herself (i.e. a legal ob-
ligation to enhance oneself), or: No claim of ary@gainst another person to NE.
If no one has a claim against a person to X, therdtter is not under any obliga-
tion to X, i.e. he has a liberty to not-X. Thus: biee has to enhance herself.

While the former points should not be controverdia following might: Who
is the holder of the right and what interests dbpsotect?

(5) The right can be held by either the individoalthe state. The difference
becomes obvious when asking who should be compatetwnsent to infringe-
ments. Should the affected individual or the leg@minmunity have the power to
grant permission for mind-interventions? Partidyléinose concerned with socie-
tal pressures should argue for strengthening iddals’ (legal) powers to protect
them against (overwhelming) external forces. E¥eatithe moment, the majority
of people and, by extension (if representation wpparliament, might object to
NE, this is anything but a stable basis to dispairigs. For one, consequentialist
thinking may well prevail over current skepticisMNEs have tolerable risk-
profiles and promise economic advantages. Additipnaven benevolent states
seek to stabilize society and further importangriests which may, in their view,
outweigh objections by affected persons (e.g. “in@rghancements” inducing

20 For an introduction to a theory of rights see Thom(1990).

21 Concededly, there may be imperfect duties, i.@¢ieduwwithout correlating
rights, e.g. those owed to children, animals ouriitgenerations. However, the
latter are arguablgnoral duties only, and children can be considered &g figiht-
bearing persons with their legal guardian(s) esargitheir rights on their behalf.
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pro-social behavior, cf. Douglas 2008; Shaw in tlikime). Placing the power of
regulating minds, consciousness and neurotechresdgi the hands of the state
instead of the individual creates, in the best castelusive sense of security and,
in the worst, a carte-blanche for governmental ruodtrol. Therefore, it has to
be a right of the individual against other persand the state.

(6) Hitherto we have an individual’s right agaieseryone to not interfere with
her mind and to not make any regulations commank@rgo do so. Now we need
to take a closer look at the content of the rigfit is an individual’s right, then
the right-holder can relinquish it, i.e. consentirtfsingements and therelsllow
others to interfere with his mind. And if othere allowed to interfere with her
mind, the right-holder herself has to have the saemissiona fortiori. In this
formulation, the right is a liberty to mental sdtermination.

However, this is precisely the liberty unwillinglyanted by critics. Thus, they
have to put forward a different formulation of thight, encompassing only thie-
tegrity but not the self-determination dimension. They ldotweed to argue that
even right-holders cannot relinquish and consenntiongements of this right,
without arguing that the right is not held by thdividual (see point 5).

To their assistance it should be noted that froohibitions on others to bring
about a state of affairs (X), one cannot straightéodly deduce a respective per-
mission of the right-holder to X. For instance,nfrahe prohibition on others to
kill you, a liberty to commit suicide does not nssarily follow. A legal system
prohibiting any form of ending human life, includimne’s own, is logically con-
ceivable. However, rights which do not entitle tight-holder to waive them are a
special kind of rightsinalienablerights. It is questioned whether these rights are
rights or liberties in a strict sense as they atigulate prohibitions without corre-
lating permissions of right-holders (see e.g. HaB%l4). Sometimes courts invoke
such rights with respect to supreme interests asdife or human dignity. But on
closer examination, it seems that what is realbtguted in these cases is not the
interest of an individual, but something like aleclive taboo of taking life or vio-
lating dignity. If one accepts that the prohibitiohunwanted mind-interventions
protects primarily an individual's interest, thisd of reasoning is blocked. The
only remaining solution is to construe an inalideatuty of right-holders against
themselves, but whether any such legal (not modaitles can be cogently estab-
lished is highly controversial.

Moreover, even critics would concede that the npnatecting norm for which
they argue is at least sometimes waivable - whewrntes to therapeutic mind-
interventions. Thus, they have to allow for excepsi (and argue for their con-
sistency). Ironically, to meet the argumentativeeshold, the inalienability argu-
ment would commit critics to not only endorse caigeiliberty, but even more, to
elevate it to the ranks of the strongest rightshiduld have become apparent by
now that whoever wants legal protection againstdéEs subscribe to the idea of
cognitive liberty. And any formulation of such ght not entailing mental self-
determination — albeit not logically impossibleaeés serious obstacles. What one
can argue about are its limits for paternalistisacial reasons.
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X.6 Limits of Cognitive Liberty

X.6.1 Different Ways to Change One’s Mind

The limits of cognitive liberty, it seems, can bewdn meaningfully only by
distinguishing between means of changing mindsyTha# into four normative
distinct categories:

(1) Mental actions — those mental actions pureheatied at psychological
changes — thinking, dreaming, remembering, menmagjztc.

(2) Bodily actions, from yoga to sports, in virtoktheir mind-altering effects.

(3) Tools and Substances, from drugs to books.

(4) Interaction with the outside world, includinther persons.

The reason for these distinctions is not that irgkalterations (as 1 and 2) are
intrinsically better or worse than external intertiens (cf. Levy 2007), but that
they impact others and the social sphere diffeye®Y their very nature, actions
of the last category involve interaction with thevieonment, potentially collide
with interests of others and thus have to be table to a larger degree than in-
ternal alterations. After all, other persons cartmetiegally coerced into interac-
tion with someone just because it benefits theel&ttCurrent legal provisions
(e.g. the right to develop one’s personality) pdevadequate protection for these
activities. On the other end of the spectrum, nlemtéivity (1) as such, as we
have seen, never directly collides with legallytpoted interests of others. If at
all, it does so indirectly “through the individuati Mill's sense. Thus, mental ac-
tions of this kind are essentially self-regardimgl &hould enjoy strong protection
(if restrictable at all). The same applies to bpdittivity (2). If there is some truth
to “embodied cognition”, distinctions between mématiad bodily activity are hard
to draw. Moreover, research suggests that bodtiyigcmay have some cogni-
tive enhancing effects (Dietz in this volume). Tdrdy normatively relevant dif-
ferences between (1) and (2) are environmentalcéspés long as the movement
of the body in space does not collide with rightsthers, bodily activities need to
enjoy a protection similar to (1). Therefore, dagnning falun-gong, other medita-
tive practices or sports in virtue of their merg#fects seems illegitimate (pater-
nalistic arguments notwithstanding). For presemppses, this leaves us with dis-
cussing the limits of (3). As said, treating (3)samilar to (4) obscures the facts
that the transformative actions as such regulaolynat interfere with the outside
world and that their effects are normatively cloge(l) as they primarily change
the inner world. Even with the concession that rihdnges via tools are not an

22 As always, exceptions apply in special normatigtations, e.g. parents-
children.
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exclusively self-regarding affair, they need toogngonsiderably stronger protec-
tion than (4%

X.6.2 Balancing Countervailing Rights

As with any non-absolute right, interferences vatignitive liberty can be jus-
tified by opposing rights or interests. When difiet rights collide, they have to be
reconciled by balancing (for the German approach Alexy 2003). Balancing
rights is guided by the idea that countervailinggiiasts should be realized to the
greatest extent possible and freedoms should Heedun the least invasive man-
ner (principle of proportionality). In the end, 4tis a case-by-case decision based
on a measure’s positive and negative effects aadirttensity of interferences.
However, balancing partially depends on the abstrasight assigned to specific
rights. Some are by default stronger than othersjering them restrictable only if
negative consequences to the latter are severerihgiple, cognitive liberty
should be considered one of the strongest righssiple. The different ways of
changing minds allow for finer graduations: Whilemal actions (1) are hard, the
use of mind-altering tools (3) is easier to restric

The intensity of the interference depends on varifactors. Another abstract
distinction can be drawn between outlawing speatfiental states as such and
banning the means to their attainment. The formeuldv create mental duties
proper, the legitimacy of which e.g. Kant would geAt least, mental duties are
extremely hard to justify. Regarding the ban ofciiiemeans, the intensity of the
interference depends on the availability of otheans to attain (sufficiently) sim-
ilar states. If there aren’t any (e.g. psychoacsubstances yielding rare insights
into subconscious phenomena), blocking the meaghtrbie tantamount to block-
ing the destination itself, which intensifies titeirferences and calls for stronger
justificatory reasons. Thus, the more peculiardfiects of substances, the higher
the requirements for their ban. Additionally, tlegydl importance of the altered
mental phenomena has to be assessed. An incrgaedfsconcentration may be
useful, but less important than e.g. memory cajeaciiif items were otherwise
lost). Eventually, any NE has to be assessed oowits Now let’s take a look at
the other side of Justitia’s scale: The counteingitights potentially justifying in-
fringements.

23 Blitz (2010) puts forward a different claim. Drawgi on the extended mind
thesis by Clark and Chalmers, he proposes thatptb&ection of freedom of
thought should be expanded to “activity that is [thé¢ functional equivalent of
thought” and therewith to computers, IPhones arrotlevices. However, this
expansion eliminates the distinction between peféignand property rights.
While technical devices / data-storage need (anfddh enjoy) legal protection,
their protection is based on property rights. Etrerugh machines might be func-
tionally similar, freedom of thought can only be anangfully construed in rela-
tion to the human mental realm.
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X.6.2.1 Paternalistic Limits

Most legal systems allow limiting rights for patalistic reasons, i.e. restricting
freedoms in order to safeguard individuals for theiwn good. Paternalism is a
classical issue and the familiar arguments andicgets apply to mental self-
determination as well. Society does not need tamemsilent and turn a blind eye
to people harming themselves and, hence, at |eatiei face of severe negative
consequences, states can intervene. It is a diffeugestion whether criminal law
is the right tool to enforce paternalism, i.e. wieetself-harm can be penalized (cf.
Feinberg 1986; Husak 1989; von Hirsch 2008). Curmmug and substance-
related offences (covering many potential NE suixsta) are often grounded in
paternalistic reasoning. As long as other meadorpsevent self-harm are availa-
ble, however, criminalization contradicts thkima ratio principle of punishment
as a means of last resort. Also, if punishmentipleyed to avert self-harm, one
should be careful that the cure does not becomsenibian the disease. The legit-
imacy of penalizing self-harm is much more problémghan current legal provi-
sions suggest.

What may constitute severe self-harm with respedtiE? Strong side-effects
of substances (like heroin) warrant restrictionst B NEs live up to their prom-
ise, they have tolerable risk-profiles. Before sabees are outlawed, other harm-
reduction strategies need to be considered (esgfiated access under supervision
by trained experts). An interesting theoretical siiom is whether persons lose
their autonomy when acting from preferences indunetlE, i.e. whether they are
responsible for their actions stemming from motigessated through pills. If not, it
could be argued that loss of autonomy constitutgmltin a normative sense and
substances should be outlawed in virtue of thialleffect. However, usually en-
hancements do not undermine autonomy — rather, wiktyoften increase it
(Bublitz and Merkel 2009).

X.6.2.2 Limits: Common Good

Presumably the most challenging question is whethdrwhich interests of the
common good justify interferences with cognitivebelity. Especially
transhumanists emphasize the social benefits ofirem@ments (Bostrom and
Roache 2011). When NEs improve socially relevanttaidraits (e.g. increasing
IQ and productivity), the common good perspectivayrimdeed speak in favor of
their use. On occasion, e.g. in regard to delingjbehavioral dispositions, some
sides of the political spectrum may even call fogit mandatory use (e.g. pro-
social enhancement of criminals, cf. Shaw, thisiew). In other cases, however,
what is in the interest of the individual may beruheental for society. Mood en-
hancements, in particular, could alter the psydfiold foundations of culture and
society. Huxley’'sBrave New Worldvividly depicts this dystopia: The mood en-
hancement Soma is free of health-risks but poisonuimerous collectively held
values. Consumers drug away their doubts and weakse suppress their inner
contradictions and likewise their ambitions; thegd their depths and difficulties
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out of which personalities develop. Criticism ipleced by complacency, sinceri-
ty by superficial happiness and the mental makefupociety is transformed at
large. Instead of tackling problems at the so@gtl, the origins of discontent are
located and treated in the maladapted individudlai¥s cured are symptoms, not
causes. However, readifstave New Worldalong these lines overlooks the con-
text of an authoritarian regime that engineersetgcand citizens (even before
conception). To demonstrate that Soma’s negatifextsfare largely due to social
context, Huxley presented a positive vision of p®gdrelics being used for enlight-
enment in his novdkland, in which he anticipated some of the ideas mooe-th
oughly formulated later in the 1960’s. In this pgiv@ vision, mind-expanding
drugs become tools for achieving a more peacefdl rermonious but by no
means quietist society. In their own way, each hdeenonstrates the huge influ-
ence substances can have on society, but also hamnpcological effects in turn
depend on the social settings in which their usaribedded (Schermer 2007).

This relates to the interplay between technologgl aociety in general. It
would be naive to assume that society and techpatogemerge, as it is often
called, in a neutral fashion. As the philosopheerifeerg (2002, p. 3) remarks:
“What human beings are and will become is decidethé shape of our tools no
less than in the actions of statesmen and politicalements.” The interesting ob-
servation, then, is that such profound changesbeabrought about by individu-
als’ choices over technologies rather than by ctille decisions. Neither the use
of cars, computers and the World Wide Web nor theinsequences have been
approved of in a collective and democratic proced@lowly, yet powerfully,
they crept into our lives and transformed them &edously. In light of democrat-
ic ideals, this might constitute reason for concé&md NE, in particular, might be
among those technologies many people would utfbizepersonal gain while not
approving of their society-wide use. In such cirstances, the societal effects of
technologies mandate democratic legislators tola¢guheir use. Nevertheless,
enforcing societal values against the will of aféel persons has to meet high
standards. Detriments to society have to be seperbaps undermining the psy-
chological roots of collectively valuable mentadtss such as guilt, empathy or
solidarity. After all, society’s “state of mind,hé fabric from which social rela-
tions are woven, is barely understood, nor aresffeets enhancers may have on it
(Merkel 2007, p. 287). The difficulties with protem and promotion of socially
desirable mental states can be illustrated by tweeatly discussed interferences
with memory.

X.6.2.3.Blunting and Enhancing Memories

Suppose novel NEs enable soldiers to wash away she and pangs of re-
morse not by repentance, but by blocking the ematiside of recollection. This
might be partly realizable in the future (Kolber0B). There are but few things
conceivably more horrendous and disgusting thanamukilling “machines,” sol-
diers with a clean conscience. Perhaps this isiaas one can deviate from uni-
versally-shared conceptions of a moral being, resvént of the symptoms of
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psychopathy. In spite of this, if the killing issfified, e.g. in self-defense or a
“just” war (if there is any), it is hard to see wagents should be legally obliged to
face the mental consequences of their deeds. Pethaye is anoral obligation to
suffer from taking another’s life regardless ofpermissibility, but it is quite un-
clear whether a correspondifegal duty exists. How could states command sol-
diers to kill, yet deny them the means to comeetons with their actions in the
name of a social expectation to suffer from kiltn§hould they bear the cost of
trauma for something others have commanded? Ssidiay be deemed as having
consented to mental injuries sustained in actiortisting, but this consent can
hardly take away their rights to mental health eognitive liberty outside the bat-
tlefield. Obliging them to live through the negatimental consequences because
otherswant to live in a society in which killing is aaopanied by mental turmoil
constitutes an act of securing collective valuethatexpense of the individual.
Obliging culpable offenders, by contrast, to cometdrms with their deeds by
consciously grappling with and suffering from thean be understood as part of
their sentence, as rehabilitation is among the @peneological aims.

The same skepticism about public interests is wéethwhen they speak in fa-
vor of using enhancements. Klaming and Vedder (R0&9e recently suggested
that the common good perspective should play agéworole in the enhancement
debate and have exemplified their case by the Liseemory enhancing technolo-
gies in eyewitnesses. As improving witnhesses’ ciipador recollection promotes
public interests, they argue in favor of the usé&rafiscranial magnetic stimulation
(TMS) in police interrogations or courtroom proceshi Here, it becomes obvious
that arguments based on societal benefits ofterd stadirect opposition to cogni-
tive liberty. While the ordinary obligation of a twess to give testimony is a mi-
nor and justifiable infringement on her rights aithough the efficacy of law en-
forcement is an important good in democratic stait@ervening into minds to
further police and state interests is quite anetimeiIch more invasive and danger-
ous measure - not so much because of side-effaatdecause it grants govern-
ments access to the inner realm of persons foe gtatposes. The history of in-
numerous governmental attempts to change citizpasteptions of the world
throughout the ages provides a cautionary taletadtwnight happen if public in-
terests are emphasized too strongly. FortunatelgeuGerman law, the admin-
istration of “truth-sera” or the like in both suspe and witnesses are considered
violations of human dignit§# And even if TMS turns out to be less harmful, -call
ing for its use would signal embarking on a dangengath.

Having said this, the vigorous appeals by someistkito enhance mankind in
order to avert an ecological catastrophe and thidate great global injustices
deserve attention (Persson and Savulescu 2011¢, Hean only note in passing
that many such arguments exhibit a tendency toemephasize the level of the in-
dividual and to downplay social and political cdialis. It appears naive to diag-
nose the cause — and respectively, the proper-cafdoday’s global problems in

24 Cf. § 136a StPO (German Criminal Procedure Act).
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individuals’ mind-sets. None of these problems se¢mbe due to a lack of hu-
man intelligence, nor should we hope for technaagfixes for social problems.

It seems quite obvious that the affluent counthigge to,nter alia, drastically cut
down overproduction and G@mission and to abandon the ideological belief in
incessant economic growth (and recognize it as gntio roots of the problem).
The true obstacles to this, it seems, are undertioerarket economies and im-
balances in power — but not in brain chemistry.

X.6.2.4 Fairness

In public debates, fairness concerns are ofteedai fair and just society cer-
tainly ranks among the most foundational interestd may, in general, warrant
intensive restrictions of liberties. Most fairnesgsgections in the NE debate, how-
ever, suffer from unclear conceptions over whatstitutes fairness with respect
to mental capacities. This issue is beyond the esadpthis chapter, but let me
briefly remark that worries over NEs rendering & (@rge) fair situation unfair
overlook the fact that natural processes and sadabitions do not distribute
“mental wealth” and opportunities in accordancehwdny theory of justice
(Savulescu 2006; Greely et al. 2008). Whether NEsems or improves, this defi-
ciency partially depends on empirical facts (effiggoricing). And of course, fair-
ness concerns could be addressed by distributininMEe with a theory of a fair
distribution of mental capacities (Sandberg andusecu 2011).

The often-drawn analogy to sports also falls sludrproviding an adequate
model of fairness. Notions of fairness in sportsiaextricably linked to the “spir-
it of sports” which glorifies natural abilities atsl founded on a system designed
with the sole purpose of producing a hierarchy ofners and losers out of con-
testants. Sport is essentially the creation of catitipn for its own sake. Even
though one may (unfortunately) describe some sghafrsociety in similar terms,
the idea that sports may serve as a model of af@ijust society is to be strongly
resisted. At best, some constellations are straltyuand normatively comparable,
e.g. exams in state universities. The right to etteatment, at least as understood
in German Constitutional Law, prohibits treatingnlike cases alike.” Grading
non- and enhanced students by the same standatdd, woguably, violate equal
treatment (Bublitz 2010). Yet, this is an exceptimcause a legally-binding no-
tion of equality exists for this particular caser Bociety at large, NE can only be
assessed in reference to a general theory of gusticcapability approaches to jus-
tice (Robeyns 2011), NEs might fare well as theyréase real opportunities de-
spite potentially increasing inequalities.

X.6.2.5 Limits: Rights of Others

The strongest right to justify interferences wittperson’s right to cognitive
liberty then is, perhaps surprisingly, the cogmitliberty of another, that is, other
persons’ rights to refuse NE. Quite likely, soaald economic pressure will let
those who refuse face severe negative consequearshe main challenge may
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very well consist in realizing the demand made bgeB et al. (2008, p.703): to
protect unwilling persons from ‘coercion.” In onétbe first papers on the ethics
of NE, Farah et al. (2004, p. 423) asked whethir lggitimate to “den[y] people
the freedom to practice a safe means of self-ingm@nt, just to eliminate any
negative consequences of the (freely taken) choedateto enhance.” More con-
cretely, the question is to which extent nonusbmikl be protected against overt
and subtle pressure. Any answer will have to stilkealance between the liberties
to use and refuse NE. As they are different dimmrsof the same right, both are
of the same abstract weight. The pressure on sorteké NE may warrant curb-
ing the liberty of those who freely take NE if thegative consequences are severe
(e.g. side-effects). Contrary to a widespread ndsustanding, it is not the pres-
sure alone that justifies restrictions. This becsmeparent by considering behav-
ioral interventions for enhancement purposes. Iditadion, working-memory
training or other nonpharmacological enhancers ve#fiective (Dresler this vol-
ume; Dresler et al. 2012), persons availing thevmesebf these means may enjoy
considerable advantages, which could potentiallgrtegressure on others. Still,
banning working memory training or meditation sednappropriate. Why? Be-
cause they do not have sufficiently severe negativisequences; hence, everyone
can be normatively expected to make use of thesmigues. To put it differently:
The mere wish to not avail oneself of a technolagg the resulting disadvantages
cannot, by itself, justify its prohibition for eyeme else. The same applies to
pharmaceutical NEs: only if they have unacceptalule effects, social pressure is
sufficient reason for curbing the liberty of thos#ling to take the risks. Thus, a
threshold of acceptable risks is needed, eventualbe defined by the legislator.

One last point should be made: Increased cognitapacities areother things
being equal,not a harm from which claims against others totabsfrom NE
could arise, or against which society should prtotéeen if enhanced capabilities
are not all-purpose goods and contravene somesiddéa good life (e.g. an anti-
intellectual rural life), curbing others’ libertg inot warranted. If there is no neu-
tral measure as both permissions and prohibitidis){avor particular concep-
tions of a good life, judgments have to be madriggest that the benefits of im
proved cognitive capacities are so evident thabreypursuing other lifestyles
will have to live with the consequences — beconmsnmarter is, by itself, not an
unacceptable side-effect. By contrast, negativeecesf on personality, self-
perception or on emotional capacities may justégtrictions. Subdued, unstable
or dulled emotional capacities would be too higtriae that other persons can be
expected to pay for increased cognitive performance

X.7 Conclusion

The foregoing is a legal framework in which regaas of NE have to be em-
bedded. Surely, democratic governments have leéw#ye assessment of goals
and regulation of means. They can en- or discoutgaise of NEs; provide or
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restrict access; support or impair research; defimgart, the realm of normal
mental functioning, acceptable risks and the degfepermissible paternalism.
These are political issues which have to be decidéidjht of ethical considera-
tions over desirable mental states and the novegswa alter them (Metzinger
2009). The law can only set outer limits and sticadt guidelines. Yet, it is im-
portant to recognize cognitive liberty as the bdsgzdom that restricts state-
interferences with minds of citizens, and, henteannot be ignored by anyone
giving policy recommendations. As the right to bethhance and refuse to en-
hance one’s mind, it is the central right to guifldure regulations of
neurotechnologies. Even though NE may primarilydfarm persons’ inner do-
mains, it cannot be considered as an entirelyregiirding matter, at least in a
mental economy. Outside of competitive contextayvéwer, e.g. in psychedelic
explorations of one’s inner depths, there are faerests of society strong enough
to justify restrictions. Harm-reduction, insteadpobhibition, should be the default
choice with respect to mind-altering technologies.

Thus, a liberal framework is well-suited to accondiae many worries over
NE. Critics, too, should endorse a right to cogeitliberty as only strong legal
protection of the mind guarantees that neither anstiumanist nor a
bioconservative government can legitimately pa#is br enforce mind-invasive
measures against individuals’ wills. One does rmtehto be an apologist of a
cold-hearted world of competition and capitalisnoider to appreciate the idea of
cognitive liberty. On the contrary, if one is wadiabout pressure to conform, the
best answer is to strengthen rather than to cuwehinttlividual’s legal as well as
factual powers.

More generally, the call for a right to cognitivbdrty underscores the need to
reconsider the way society perceives and deals mitiers of the mind. In Ger-
many, mental problems of employees have risen tpramedented heights
(Hommel 2010). Stress, depression and burn-outtlage symptoms of late-
capitalist conditions, which constantly drive inidivals to perform better and
faster; and even outside of work-life, mental peshé seem to be on the rise. Im-
proving mental life requires taking the mind argllggal protection more serious-
ly. This is what cognitive liberty stands for. Beybany doubt, changing structur-
al and societal conditions that lead to mental tikris necessary (albeit the
extenuation of their structural causes in a glaeaiworld is hard, perhaps impos-
sible). Neurotools to improve one’s psyche — fromditation to psychopharma-
cology — may be reasonable aids to cope with cvgndand emotional demands
before mental disorders arise.

Nonetheless, | must add from the perspective airairal lawyer, the use of
most substances for these purposes is currentlisimable by law. The war on
drugs costs thousands of lives, sends millionseo$gns to jail and contributes to
the destabilization of states and regions, from iRtexo Afghanistan. In the end,
these are the global consequences of the someddeaibgical rationale of pre-
venting people from attaining altered mental stafdsthe same time, however,
the use of these (and other) substances for thetiagrirposes steadily increases,
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which leads to two diametrically opposed socie&dctions to production and
consumption of similar things — condemnation angg@eution for non-therapeutic
use vs. state-supported therapy —, demarcatedbgrlye thin line between thera-
py and enhancement. In light of cognitive libedyawing such strict dichotomies
between what is valuable and despicable loses sbiteepersuasiveness. Certain-
ly, states should counteract the negative sociatef of drugs and prevent people
from unnecessarily harming themselves just as #ieuld improve the factual
conditions that imperil mental freedom, from adidiot to stressful working-
conditions. In the age of neuroscience, reasonéibke,grained and coherent ap-
proaches to the various challenges that our inoemaih of consciousness faces
are needed. Even if all these problems were tostaini that better world often al-
luded to by critics, cognitive liberty is not anstécle, but an invitation to its crea-
tion; it is not a threat, but a reminder — espégial liberal thinkers — that legal
freedoms are nice ideas, beautiful to look at,Hmlfiow inside without social con-
ditions enabling and empowering individuals to yrdevelop their personalities
and pursue happiness.
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