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ABSTRACT 

Psychiatry is an applied science.  It thus shares the characteristic of all applied science 

in that it is ultimately applied at two levels – general and specific.  Scientific research 

inevitably focuses on aggregate data and seeks to generalize findings across persons, 

places or things.  However, in the courtroom, as is true in other applied settings, the 

focus is usually on an individual case.  Thus, psychiatry presents the challenge inherent 

in all scientific evidence of reasoning from group data to an individual case, which is 

termed the “G2i problem.”  But psychiatry, unlike many scientific fields that come to 

court, also confronts the G2i problem in its daily practice, since mental health 

professionals routinely diagnose and treat individuals based on aggregate data.  Yet 

approaches to the G2i problem in clinical psychiatry do not necessarily fully align, or fit, 

the uses to which it is put in the courtroom. 
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In this Article, we employ the G2i lens to examine the admissibility of psychiatric expert 

testimony, both as regards general research findings – or “framework evidence” – and 

the application of those general findings to specific cases – or “diagnostic evidence.”  

Although the rules of evidence that apply to G and to i are the same, the scientific and 

professional considerations that must be evaluated in regard to each are fundamentally 

different.  G2i inference provides a useful lens by which the interactions of psychiatry 

and law can be better understood and managed. 
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I. INTRODUCTION: REASONING FROM GROUP DATA IN SCIENCE TO 

INDIVIDUAL DECISION MAKING IN THE LAW (G2i) 

 

 In the conventional view, scientific fields advance through the concerted efforts of 

researchers dedicated to studying phenomena to better describe, predict, and not infrequently, 

control them.  As basic research data accumulate, they often are applied in these ways to specific 

instances of the phenomena being studied.  Meteorologists, for example, study weather systems 

to identify variables that will permit accurate forecasting of rain on a particular day, and 

geophysicists study earthquakes to anticipate when the plates along a given fault line will shift.  

Although the former have so far been more successful than the latter, the basic framework they 

employ is fundamentally similar: gather data from enough instances of the phenomenon in 

question that in the aggregate they provide sufficient understanding to permit description, 

prediction and (sometimes) intervention in specific cases.  In fact, this basic structure of 

scientific inquiry is consistent across the many disciplines interested in applying their data to real 

world events, including engineering, medicine, economics—and of course, the subject of this 

article, psychiatry.1 

 Despite the pervasiveness of the view described above, the scientific enterprise is not 

principally designed to provide categorical assessments of particular cases.  Indeed, the focus of 

                                                 
1 In this paper, we use “psychiatry” as shorthand for the mental health professions as a whole, as 

many of the evidentiary functions discussed are performed as well by other mental health 

disciplines, especially psychology. 
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science is the analysis of aggregate data, and the language of science is statistics.  Whether a 

scientist is studying violent storms or violent people, research findings are expressed in terms of 

likelihoods and probabilities.  Meteorologists might be able to specify the likelihood that storms 

of the type bearing down on a particular city will evolve into a hurricane and psychiatrists may 

be able to specify the likelihood that people similar in certain ways to a respondent in a civil 

commitment hearing will be violent in the future.  But these are probabilistic assessments that 

can only inform, and never determine with certainty, whether the affected city will be hit by a 

hurricane or the respondent will be violent.  The degree of uncertainty becomes the operative 

question when science is applied to particular settings.  In the forecasted hurricane example, the 

decision to board windows versus to evacuate the city will depend in part on the uncertainty of 

the forecast.2  When it comes to the prediction of violence, the decision to put a person with 

mental illness on a 72-hour hold should similarly take into account the uncertainty of the 

prediction. 

 When science is used to make decisions about individual cases, it often requires 

categorical judgments to be made in light of the uncertainties of the general data.  In medicine, 

treatment decisions are made after considering research on rates of success of the possible 

treatments, which may differ from study to study due to as-yet-unspecified variables; in 

engineering, particular buildings are closed based on research on structural failures, which may 

reflect similar variation; and animals are put on endangered species lists based on research on 

extinction risks, which are difficult to quantify.  Psychiatrists, in their professional practices, 

operate similarly, having to digest general data about groups of patients and make judgments 

about medications, therapy, and commitment for individuals.  These judgments are very often, 

                                                 
2   This uncertainty can take many forms, including location, duration and severity. 
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but not always, informed by diagnoses and conclusions about patients’ functional abilities, which 

themselves are informed and defined by aggregate data from systematic studies or clinical 

experience. 

 The law makes similar demands on the applied sciences.  Indeed, in the courtroom, 

science is regularly employed to inform categorical decisions about individuals.  As Faigman, 

Monahan, and Slobogin note, “[R]easoning from the group to an individual case presents 

considerable challenges and, simply put, is not a regular part of the basic scientific enterprise. In 

the courtroom, it is the enterprise.”3 Was the eyewitness, who saw the perpetrator for a few 

seconds and who made a cross-racial identification of the defendant, accurate?  Did the 

defendant’s toxic product cause the plaintiff’s illness?  Is the defendant so intellectually disabled 

that he cannot be executed under the standards prescribed by the Eighth Amendment?  The list of 

examples is nearly endless and has evoked a term of art to describe the dilemma of applying 

group data to individual instances, “the G2i problem.”4  

The challenges for a scientific expert in responding to these questions can be illustrated 

by considering the example of eyewitness identification. Studies of groups of people have 

demonstrated that—in addition to the problems that attend identification of suspects in general5 

— cross-racial identification is particularly fraught. Most people, most of the time, do more 

poorly at identifying persons of another race than their own.6 But not every attempted 

identification of a person of a different race is inaccurate. The tendency to err, though 

                                                 
3 David L. Faigman, John Monahan & Christopher Slobogin, Group to Individual (G2i) 

Inference in Scientific Expert Testimony, 81 U. CHI. L. REV. 417, 420 (2014). 

4 Id. at 419-20. 

5 Gary L. Wells, Amina Memon & Steven D. Penrod, Eyewitness Evidence: Improving its 

Probative Value, 7 PSYCHOLOGICAL SCI. IN THE PUB. INTEREST 45 (2006). 

6 Christopher A. Meissner & John C. Brigham, Thirty Years of Investigating the Own-Race Bias 

in Memory for Faces: A Meta-analytic Review, 7 PSYCHOL., PUB. POL’Y., & L., 3 (2001). 
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demonstrable at the level of decisions made by many people trying to identify persons from other 

races, is not absolute. Many cross-racial identifications are, in fact, accurate. How then can an 

expert apply the group data that suggest a greater tendency towards error in cross-racial cases to 

the categorical determination that needs to be made in a particular case, i.e., whether this 

particular witness erred?7  Even more to the point, should courts permit eyewitness experts to 

opine on the likely accuracy of a particular identification?  And, if eyewitness experts are not 

given license to comment on particular applications of their data, why should any other expert be 

allowed to do so? 

 It is readily apparent that psychiatric testimony in court is subject to exactly this 

dilemma. As a discipline, psychiatry is oriented toward digesting large amounts of information 

for the purpose of categorizing individuals as falling within particular diagnoses, suffering 

certain conditions, or manifesting certain impairments.  At the same time, however, the 

eyewitness example is also inapposite to the situation of psychiatry.  Psychiatrists, unlike 

eyewitness researchers, customarily apply general research findings to particular cases.  In that 

sense, psychiatry is more similar to other areas of medicine or even meteorology than the typical 

research science.  Yet, the professional judgments involved in reasoning from general research to 

the individual case in ordinary psychiatric practice are not necessarily coterminous with the 

judgments called for in court.  Whereas psychiatrists assess individual patients for purposes of 

making individual treatment decisions, courts are interested in assessing the psychological 

                                                 
7 In several areas of expertise (e.g., eyewitness identification, medical causation, employment 

discrimination, and physical forensic identification), courts have not been consistent in choosing 

the level of specificity to which they permit or require experts to testify. The basic choice can be 

conceptualized as between “framework” evidence alone (i.e., describing general scientific 

propositions, such as a greater tendency toward eyewitness error under certain conditions) and 

particularized “diagnostic” evidence (i.e., applying the general propositions to individual cases).  

For a detailed review, see Faigman, Monahan, & Slobogin, supra note ___, at 422-24. 
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characteristics of individuals to aid legal decision makers in dispensing fair and just outcomes 

pursuant to applicable law.  For psychiatric testimony to aid in this process, psychiatric experts 

must apply data derived from the study of groups in a valid manner to individual defendants or 

litigants, and judges must understand the predicates for the appropriate use of such data. We 

suspect that often neither of these desiderata is met when psychiatric testimony is introduced.  

 

II. WHERE LAW AND PSYCHIATRY INTERSECT 

 Law, in both scholarship and practice, has a long history of skepticism about psychiatry.  

This distrust exists even at the level of diagnostic description, arguably one of the foundational 

elements of psychiatric evidence. The U.S. Supreme Court has repeatedly held that the law is not 

bound by psychiatry’s official nosology because the usual professional diagnoses of mental 

disorders are disputed and potentially inexact.8 At the statutory level, many mental health laws 

contain a disorder criterion (i.e., a predicate requirement for an official diagnosis before further 

arguments about mental health are entertained), but some legal scholars have suggested that this 

criterion be discarded in favor of solely addressing legally relevant behavior and function.9  

Further, more broadly, the application of psychiatric evidence to legal determinations is 

sometimes in question.  Statutes not infrequently categorically exclude testimony about some 

types of functional impairment (e.g., specific intent or mental states other than insanity), as well 

as certain psychiatric disorders, including disorders that have achieved widespread acceptance in 

                                                 
8 In Clark v Arizona, 548 U.S. 735 (2006), for example, the Court quoted the 50-year-old 

decision in Greenwood v. United States: “The only certain thing that can be said about the 

present state of knowledge and therapy regarding mental disease is that science has not reached 

finality of judgment.”  (quoting Greenwood, 350 U. S. 366, 375 (1956)).  See also Kansas v 

Hendricks, 521 U.S. 346, 347(1997), and Addington v Texas 441 U.S. 418, 427-431 (1979). 

9 Stephen J. Morse, Mental Disorder and Criminal Law, 2011 J. CRIM. L. & CRIMINOLOGY 895. 
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clinical practice.10  Legal attitudes toward psychiatry have been inconsistent over time, however, 

reflecting shifting views about which diagnoses “count,” and the usual clinical concepts of 

diagnosis and functional impairment have been discarded in some contexts in favor of non-

medical concepts such as “mental abnormality.”11  Overall, in both law and society, there is 

significant doubt regarding psychiatry, especially its ability to distinguish “normal” from 

“disordered.”  

 Yet, in individual cases as reflected in the ordinary practice of the courts, psychiatric 

diagnostic categories do matter to the law.  The presence of a diagnosis is often a prerequisite for 

further consideration of evidence about mental disorder, and as such, diagnoses are important 

components of claims that address the pivotal issues in individual cases, such as culpability, 

competence, and predictions of future behavior.  Beyond this threshold function, however, 

psychiatric diagnosis can play a number of other roles.12 Insofar as a given disorder is associated 

with specific manifestations (e.g., people with schizophrenia are likely to experience delusional 

thoughts), a diagnosis alerts attorneys and expert evaluators alike to explore the presence and 

functional impact of such symptoms. Since many disorders have a typical history (e.g., bipolar 

disorder is marked by intermittent episodes with substantial recovery of function in between), 

expert witnesses’ retrospective and predictive assessments will often draw on their knowledge of 

the longitudinal course of particular disorders. Diagnostic formulations allow easier detection of 

malingered conditions, which are often characterized by atypical clusters of symptoms found in 

no known disorder. Finally, diagnoses anchor the clinical judgment of the expert, helping to 

                                                 
10 See section __ below.  For an organized list of several exclusions, see Ralph Slovenko, The 

Role of Psychiatric Diagnosis in the Law., 30 J. PSYCHIATRY & L. 421 (2002).  

11 Kansas v Hendricks, 521 U.S. 346 (1997),  Kansas v Crane, 534 U.S. 407 (2002). 

12 AMERICAN PSYCHIATRIC ASSOCIATION. TASK FORCE REPORT 32: USE OF PSYCHIATRIC 

DIAGNOSES IN THE LEGAL PROCESS (1992). 
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restrain unfounded speculation that transcends the generally accepted characteristics of the 

disorder in question. In sum, the process of psychiatric diagnosis is a way for the medical 

profession to express its best understanding of mental disorders, and while there is, as yet, no 

blood test or brain scan that can definitively establish a psychiatric diagnosis, there is a body of 

conceptual work and empirical evidence that strengthens the explanatory power of this process.   

 More broadly, psychiatric diagnosis also serves a useful rhetorical function; it expresses 

to policymakers and the lay public that some people are “mad” rather than “bad,” justifying 

treatment rather than punishment for those who suffer from mental disorders. By the same token, 

when the law strays from accepted clinical concepts, such as the invention of a novel “mental 

abnormality” definition for “sexual predator” laws, the fundamental justifications for confining 

some people with alleged mental illness can become confused.13 

 Thus, there appears to be a problem: psychiatry is called upon to help the law understand 

mental disorders, but the law is often dubious and inconsistent when it encounters psychiatric 

evidence. Certainly, some degree of skepticism is warranted.  Psychiatry’s own standard 

reference for mental disorder classification articulates a “Cautionary Statement,” and provides 

that psychiatric diagnoses developed for a clinical context do not necessarily translate to legal 

settings.14  There is thus much room for improved clarity at the intersection of psychiatry and 

                                                 
13 AMERICAN PSYCHIATRIC ASSOCIATION, TASK FORCE REPORT ON SEXUALLY DANGEROUS 

OFFENDERS (1996);  W.L. Fitch, Sexual Offender Commitment in the United States, 989 ANNALS 

OF THE NEW YORK ACADEMY OF SCIENCES 489 (2003);  S.P. Sarkar, From Hendricks to Crane: 

The Sexually Violent Predator Trilogy and the Inchoate Jurisprudence of the U.S. Supreme 

Court, 31 J. AM. ACAD. PSYCHIATRY & L. 242 (2003). 

14 The standard psychiatric reference for mental disorder classification is the Diagnostic and 

Statistical Manual of Mental Disorders (DSM).  AMERICAN PSYCHIATRIC ASSOCIATION, 

DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS (5th ed. 2013).  The 

“Cautionary Statement,” in part, reads (p. 25): “When DSM-5 categories, criteria, and textual 

descriptions are employed for forensic purposes, there is a risk that diagnostic information will 
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law. We suggest that a development from the broader field of science and law might help clarify 

some of the relevant issues, including when such evidence is admissible. 

 Recently, law and science scholars have begun to parse the process of reasoning from 

group data to individual cases more specifically.15  The relevance of G2i inference to psychiatry 

is clear.  For example, a diagnostic and functional assessment is essentially an inference that 

connects an individual case to diagnostic labels that are developed on the basis of group data and 

collective clinical understanding, then applied to individual cases through an inferential process.  

We suggest that outlining G2i-related issues in psychiatry will help judges, attorneys, and other 

participants in the legal system to better understand the interface between psychiatry and law, 

and contribute to the better use of psychiatric evidence. 

 Specifically, this Article employs the G2i lens to help bring into focus the point at which 

law and psychiatry intersect and, in the process, highlights a set of issues that will help judges, 

lawyers, and psychiatrists manage that intersection.  Our intention is to provide illustrative 

examples and neither to seek a comprehensive “solution” to the topics addressed below nor to 

identify all examples in which G2i issues are relevant to mental health law.  Nonetheless, we do 

intend to provide a framework by which the role of psychiatric evidence in legal settings can be 

better understood.  This should help clarify the process of inference in psychiatric evidence, thus 

improving understanding of the “fit” of clinical concepts to legal questions.  In other cases, 

examining the G2i issues will suggest areas where the law might need to further define the 

fundamental questions that psychiatry can then attempt to answer.  Ultimately, we propose that 

                                                                                                                                                             

be misused or misunderstood. These dangers arise because of the imperfect fit between the 

questions of ultimate concern to the law and the information contained in a clinical diagnosis.” 

15 David L. Faigman & Shayna Lewis, Anatomy of Scientific Evidence: Dissecting How Courts 

Reason from Group Data to Individual Decision Making (G2i) (manuscript available from 

authors). 
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G2i inference is a useful lens through which the interactions of psychiatry and law can be better 

understood. 

 

III. G2i IN LAW AND IN PSYCHIATRY 

 The basic insight associated with G2i inference – that is, that scientists focus on 

generalizing from group data and not making statements about individual cases – resonates in 

law and in psychiatry both separately and when they intersect.  Specifically, G2i is inherent in 

the nature of applied science as well as in the procedural practices of the law.  The law employs 

applied science in a wide variety of contexts, and this is particularly so in the courtroom, the 

focus of our inquiry here.  These contexts include cases involving product liability, criminal 

forensics, medical malpractice, and numerous others.  Psychiatry, of course, is itself an applied 

science.  Hence, as with all scientific disciplines, it begins by identifying certain general 

phenomena and then, in application, determining whether a particular case is an instance of that 

phenomenon.  In this section, we describe how G2i inference operates, respectively, in law and 

in psychiatry.  In subsequent sections, we consider G2i when the two disciplines come together. 

 We begin with a brief explanation of terms.  The notion of G2i captures the basic 

structure of applied science, in that “G” refers to the group research data that might support a 

general hypothesis or statement about the world.  Examples include that “a daily aspirin lowers 

the risk of heart attacks” or that “the presence of a subdural hematoma in a dead infant is 

consistent with ‘abusive head trauma.’”  As described by Faigman, Monahan and Slobogin, in 

legal settings this level of science can be usefully referred to as “framework evidence.”  

Psychiatry, as an applied science, also begins with general statements about groups and presents 

this knowledge in diagnostic categories, some catalogued in formal tomes, such as the DSM-5, 
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and others not.  Schizophrenia, bipolar disorder, and post-traumatic stress disorder (PTSD) are 

examples of diagnostic categories included in the DSM-5.  Repressed memories, the battered 

woman syndrome, and child abuse accommodation syndrome are examples of diagnostic 

categories regularly used – by both courts and mental health professionals – but not included in 

the DSM-5.  In this Article, we use the term “empirical framework” to refer to this general level 

of psychiatric diagnostic categorization. 

 In applied settings, however, the question present is whether a particular case is an 

instance of the empirical framework or diagnostic category.  This is the “i” of G2i.  Hence, a 

psychiatrist would seek to determine, and a court might want to know, whether a particular party 

meets the criteria for schizophrenia or bipolar disorder, since different consequences might 

follow one or the other diagnosis.  Faigman, Monahan and Slobogin referred to this 

determination in the law as “diagnostic evidence.”16  Similarly, psychiatrists would describe their 

process of determining whether a particular case is an instance of a psychiatric category as a 

“diagnosis.” Thus, in both law and in psychiatry the term “diagnostic” refers to the ability to 

validly determine whether a particular case is an instance of an empirical framework.  The 

scientific or legal relevance of making this determination depends on the context.  The statement 

that John Smith has schizophrenia embodies a psychiatric diagnosis that is scientifically relevant 

for treatment (and possibly placement) purposes.  In a courtroom in which the issue is whether 

John Smith suffers from a mental illness, the testimony that John Smith is a person with 

                                                 
16 Although we adopt the terminology of Faigman, et al. here, we recognize the potential for 

confusion between the category of individualized applications of group data that Faigman, et al. 

refer to as “diagnostic” and the use of that term in psychiatry and other areas of medicine to 

indicate a person’s particular diagnosis. To reduce the risk of confusion, in this paper we italicize 

diagnostic when using it to refer to the “i” in “G2i,” but leave it unitalicized when using it in its 

medical sense.  
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schizophrenia would be legally relevant as diagnostic evidence, possibly in a civil commitment 

hearing. 

 However, it should be emphasized at the outset that the substantive law defines the 

content or meaning of relevant empirical framework evidence or diagnostic evidence.  These 

may or may not align with the conventional diagnostic categories or diagnoses of psychiatry.  

There are many examples, some of which are explored in the sections below, but the most classic 

is the legal framework of “insanity.”  Insanity is a legal category that has no one-to-one 

corresponding category in psychiatry. Insanity is defined in many jurisdictions as a cognitive 

impairment at the time of the offense that rendered the defendant unaware of the wrongfulness of 

his conduct.  But in psychiatry there is no diagnostic category that corresponds fully to this 

definition of “insanity.”  However, many psychiatric categories, or frameworks, are potentially 

relevant to the legal issue in dispute – i.e., was a particular defendant insane when he committed 

the crime?  Schizophrenia, for instance, is one such category, thus raising the G2i issue of 

whether the defendant’s condition warrants that classification.  Yet the G2i of schizophrenia is 

not coterminous with the G2i of insanity.  In this context, there is a G2i of psychiatry (i.e., G ~ 

schizophrenia; i ~ defendant has schizophrenia) and a G2i of law (i.e., G ~ insanity; i ~ defendant 

is insane). Indeed, many jurisdictions permit psychiatric testimony regarding the defendant’s 

mental state, which might involve whether the defendant suffers from schizophrenia, but 

expressly preclude testimony on the ultimate legal issue of the defendant’s insanity.17  Hence, a 

significant part of the challenge of developing a jurisprudence of psychiatric evidence lies in the 

need to translate between science and law. 

                                                 
17  See, e.g., FED. R. EVID. 704(b) (“In a criminal case, an expert witness must not state an 

opinion about whether the defendant did or did not have a mental state or condition that 

constitutes an element of the crime charged or of a defense. Those matters are for the trier of fact 

alone.”). 
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 Moreover, an additional translational challenge must be noted.  Even when the courts and 

psychiatrists are using the same terms with the same meanings, the significance of those 

frameworks or diagnostic categories might be different in the two domains.  For example, the 

diagnostic category of “intellectual disability” was developed for purposes of treatment and 

clinical decision making regarding, for instance, appropriate placement.  When the courts use the 

term to identify a class of offenders that is exempted from the death penalty, it is employed to 

effectuate principles and values contained in the Eighth Amendment.18  Whether the psychiatric 

diagnostic category of “intellectual disability” corresponds identically to the legal empirical 

framework contemplated by the Eighth Amendment is a translational issue that must be resolved 

by the courts.19  Moreover, the different goals and consequences of applying diagnoses in clinical 

and legal settings might legitimately call for different levels of certainty before diagnostic 

conclusions are reached, in the context of varying risks of bias on the part of the evaluator and 

very different incentives for accuracy in reporting by the person being evaluated. 

                                                 
18 Atkins v. Virginia, 536 U.S. 304 (2002).  See Lois A. Weithorn, Conceptual Hurdles to the 

Application of Atkins v. Virginia, 59 HASTINGS L.J. 1203 (2008). 

19 Indeed, the U.S. Supreme Court’s recent decision in Hall v. Florida addressed exactly this 

issue, largely, though not entirely, adopting the consensus professional definition of intellectual 

disability. 2014 WL 2178332 *14, ___ S.Ct. ___, ___ (“In addition to the views of the States and 

the Court's precedent, this determination is informed by the views of medical experts. These 

views do not dictate the Court's decision, yet the Court does not disregard these informed 

assessments. It is the Court's duty to interpret the Constitution, but it need not do so in isolation. 

The legal determination of intellectual disability is distinct from a medical diagnosis, but it is 

informed by the medical community's diagnostic framework.”) (internal citation and quote 

omitted); but see Hall v. Florida, 2014 WL 2178332 *21, ___ S.Ct. ___, ___ (Alito, J., 

dissenting) (“[T]he Court binds Eighth Amendment law to definitions of intellectual disability 

that are promulgated for use in making a variety of decisions that are quite different from the 

decision whether the imposition of a death sentence in a particular case would serve a valid 

penological end. In a death-penalty case, intellectual functioning is important because of its 

correlation with the ability to understand the gravity of the crime and the purpose of the penalty, 

as well as the ability to resist a momentary impulse or the influence of others. By contrast, in 

determining eligibility for social services, adaptive functioning may be much more important.”) 

(internal citation omitted). 
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A. G2i in Law: Admissibility Standards 

 Although the underlying empirical bases for framework and diagnostic expert testimony 

are likely to differ considerably, the same basic evidentiary rules of admissibility apply to both.  

As a generic matter, most evidence codes require experts to be qualified, and their testimony to 

be (1) relevant to the legal issues in dispute, (2) helpful to the jury (or fact-finder), and (3) 

supported by a reliable and valid foundation.  We briefly consider each of these here, but return 

to them in detail in subsequent sections. 

 1. Common Requirements of “Qualifications” and “Relevance” 

 In most contexts, the qualifications requirement is straightforward and uncomplicated.  

Proffered experts must demonstrate sufficient knowledge of the subject of their testimony, which 

could have been gained through education, training or experience.  However, in the area of the 

psychological sciences, including psychiatry, this mandate is unevenly applied.  Whereas some 

courts expect a high level of educational attainment, such as an M.D. or Ph.D.,20 others permit 

lesser degrees with minimal training or experience to suffice.21  At the least, however, courts 

should ensure that an expert’s background is adequate to the demands of the testimony.22 

 If the expert is qualified, the court must next consider the content of his or her testimony.  

The first consideration is relevance, or what the Daubert Court referred to as “fit.”23  The fit 

criterion has two aspects in regard to scientific expert testimony.  One can be described as “legal 

                                                 
20 See, e.g., Gebhardt v. Mentor Corp., 191 F.R.D. 180 (D. Ariz. 1999) (excluding expert who 

offered to testify on medical causation who did not have a medical degree). 

21 See, e.g., McCoy v. Whirlpool Corp., 214 F.R.D. 646 (D. Kan. 2003) (“As we know from the 

scarecrow in the ‘Wizard of Oz,’ a witness who is otherwise qualified is not disqualified for lack 

of credentials.”). 

22 Schmerling v. Danek Medical, Inc., 1999 WL 712591 (E.D. Pa. 1999) (Expert, a professor of 

orthopedic surgery at Harvard Medical School, did not have the background that would permit 

him to opine on the alleged deficiencies of defendant’s pedicle bone screw.). 

23 Daubert, 509 U.S. at 591-92. 
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fit,” and the other as “empirical fit.”  Legal fit refers to whether the expert’s testimony concerns 

a fact that is an issue under the substantive law.  For example, if the law does not allow a defense 

of “diminished capacity,” expert testimony on that point regarding the defendant’s intellectual 

disability would be deemed irrelevant.24  Empirical fit, in contrast, refers to whether the research 

underlying the expert’s testimony can help resolve the legal issues in dispute.25  In social science 

terms, this is an issue of external validity.  For example, research on predictions of future 

violence conducted entirely on populations of non-incarcerated adolescents might be found not 

to empirically fit a case involving the likelihood of violence of an adolescent in a secure 

facility.26 

 Expert testimony must not only be relevant, it must also add something to the fact-

finder’s deliberations.  It must “assist the trier of fact.”  This helpfulness criterion is fairly 

modest in practice and is generally interpreted as requiring that the expert testimony add value 

beyond the common experience, or common sense, of the fact-finder. 

 

 2. Measuring Reliability and Validity 

 Most evidence codes require judges to operate as gatekeepers in regard to the scientific 

quality of expert scientific testimony.  However, there is variation in the criteria that must be met 

to pass through the gate and how strictly those criteria are applied.  Whatever expert rule courts 

                                                 
24  In capital cases, however, at least at sentencing, intellectual disability is a relevant argument 

under the Eighth Amendment’s guarantee against cruel and unusual punishments.  Atkins v. 

Virginia, 536 U.S. 304 (2002). 

25 See, e.g., United States v. Birdsbill, 243 F.Supp.2d 1128 (D. Mont. 2003) (excluding 

psychological test intended for diagnosis and treatment that was not designed for the forensic 

purpose of detecting when a person has sexually abused children). 

26 See, e.g., United States v. White Horse, 316 F.3d 769 (8th Cir. 2003) (Court excluded 

psychological sexual-interest-in-children test, because it had never been validated on Native 

American population, as involved in this case.). 



G2i psychiatric diagnosis 17 Revised 8/17/14 

 

might employ, it is intended as a measure of reliability and validity of the proffered evidence.  

The modern rule, expressed in Daubert, explicitly embraced the gatekeeper metaphor and held 

that judges have the responsibility to examine the methods and principles underlying proffered 

expert testimony.  Daubert thus thrust judges into the job of evaluating reliability and validity 

directly.  Daubert has largely displaced the preexisting approach set forth in the venerable case 

of Frye v. United States,27 which looked to the acceptance of the scientific testimony in the 

respective field.28  Frye, therefore, operated as an indirect evaluation of reliability and validity, 

since it called upon courts to survey the applicable field for the answer.  Frye and Daubert are 

often contrasted with one another, although in practice the principles embodied by these two 

decisions frequently are applied in tandem.  This section briefly outlines these principles.  Later 

sections will apply them in considerable detail to psychiatric testimony. 

 

  a.  Frye and Tests of “Acceptance” 

 Although there are many permutations of the Frye rule, the basic requirement can be 

simply stated.  Under Frye, a trial court must determine whether proffered scientific evidence is 

generally accepted in the particular field to which it belongs.29  In regard to admissibility issues 

arising under Frye concerning framework and diagnostic evidence, three issues in particular are 

worthy of note.  Historically, judicial application of Frye created ambiguity around (1) the proper 

level of generality at which Frye applies; (2) the correspondence between what is accepted in the 

                                                 
27 293 F. 1013 (App. D.C. 1923). 

28 See generally Paul C. Giannelli, The Admissibility of Novel Scientific Evidence: Frye v. United 

States a Half Century Later, 80 COLUM. L. REV. 1187 (1980). 

29 Frye, 293 F. at 1014. 
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field and what is sought to be testified to in court; and (3) the proper field for assessing 

acceptance.  We consider these in turn. 

 Long before the issue of G2i was recognized, courts debated the proper level of analysis 

at which Frye applied.  For example, if Magnetic Resonance Imaging (MRI) is a “generally 

accepted” methodology, should courts also inquire into whether it is similarly accepted for the 

specific application to which it is being applied in the case-at-hand?  MRI might be an excellent 

tool for diagnosing a brain tumor, but is its measurement of gray matter relevant to a claim of 

intellectual disability?  And what about extensions of the basic technology, such as functional 

MRI (fMRI)?  With G2i, of course, this issue is multiplied, because Frye should perhaps require 

that judges ask whether the research underlying framework evidence is generally accepted, as 

well as whether the science is sufficient to support the proffer of diagnostic evidence.  Courts 

using the Frye test, however, have not yet addressed this issue. 

 The second ambiguity of a Frye analysis – the correspondence between what is accepted 

in the field and what is to be proven in court – is particularly salient in the context of the law’s 

use of psychiatric knowledge.  Much of the corpus of knowledge in psychiatry was not 

researched, and is not employed, for forensic purposes.  As noted, the DSM expressly warns 

about this disjuncture.  This is not to say that psychiatric categories developed from sound 

scientific research might not have considerable relevance to questions arising under the 

substantive law.  But courts must be vigilant to ensure that the proper question is asked under 

Frye.  The proper question concerns whether this expert evidence is generally accepted for the 

purpose for which it is being used in court.  Scientific knowledge that is generally accepted for 

therapeutic purposes may – or may not – be generally accepted for forensic purposes. 
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 The third ambiguity that surrounds Frye – the proper field to ask regarding general 

acceptance – plagues much expert evidence and is of particular concern in the behavioral 

sciences.  Similar topics involving human behavior can be the subject of study of a myriad of 

fields.  Consider, for example, the issue of implicit bias, a psychological concept that has been 

studied by psychiatrists, psychologists, neuroscientists, sociologists and likely many clinicians 

with varied levels or kinds of training.30  If these fields disagree about whether the phenomenon 

exists (i.e., the empirical framework), Frye provides no guidance regarding which field should be 

surveyed to assess general acceptance.  This issue, of course, is multiplied manifold when the 

dispute concerns both framework and diagnostic evidence, since the number of fields with 

possible opinions is multiplied as well. 

 

  b. Daubert and Tests of Validity 

 A somewhat more challenging hurdle for much expert testimony is the requirement that it 

be based on a reliable and valid empirical foundation.  The basic holding in Daubert was that 

under Rule 702 of the Federal Rules of Evidence, trial courts have the responsibility to determine 

whether, more likely than not, the expert’s testimony is based on reliable methods and 

principles.31   To assist courts in making this determination, the Court in Daubert and two 

subsequent cases (General Electric Co. v. Joiner32 and Kumho Tire v. Carmichael33) suggested 

criteria that might be applied.  The first four come from Daubert and the fifth from Kumho Tire.  

                                                 
30 Anthony G. Greenwald & Linda H. Krieger, Implicit Bias: Scientific Foundations, 94 CAL. L. 

REV. 945 (2006). 

31 Daubert, 509 U.S. at 593n.20 (“These matters should be established by a preponderance of 

proof.”). 

32 522 U.S. 136 (1997). 

33 526 U.S. 137 (1999). 
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The Court instructed trial courts to inquire whether (1) the theory or technique can be, and has 

been, tested, (2) the error rate is acceptable and adequate standards exist to control the 

technique’s operation, (3) the theory or technique has been peer reviewed and published, (4) 

there is “widespread acceptance” of the theory or technique, and (5) the expert “employ[ed] in 

the courtroom the same level of intellectual rigor that characterizes the practice of an expert in 

the relevant field.”34  These factors, however, were not intended to be exclusive and the inquiry 

under Rule 702, the Daubert Court emphasized, must be “a flexible one.”35 

The insight associated with G2i puts into question the allowable scope of proffered expert 

testimony.  Whenever a scientific expert testifies, he or she must initially demonstrate the 

validity of the framework that is relevant to the legal dispute.  This might involve a myriad of 

possible issues, from whether a particular substance can cause the kind of cancer from which the 

plaintiff suffers to the existence of the phenomenon of repressed memories.  If the court finds 

that there is a sufficient empirical basis to support the proffered framework testimony, it should 

next consider whether an expert will be allowed to testify that the case-at-hand is likely an 

instance of that empirical framework.  In the examples above, this would involve whether the 

substance at issue caused the plaintiff’s cancer, and whether the witness now recollects what was 

a previously repressed memory.  Hence, all scientific expert testimony presents the two-part G2i 

question of whether, first, there is a sufficient basis to support the proffered framework testimony 

and, if so, there is a further basis to support the proffered diagnostic testimony that this case is an 

instance of that framework. 

 It turns out that courts have not answered this question with any consistency or, indeed, 

even recognized that it is an issue of particular concern.  In some areas of inquiry, courts 

                                                 
34  Kumho Tire, 526 U.S. at 152. 

35 Daubert, 509 U.S. at 594. 
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routinely limit expert testimony to framework evidence alone.  The example mentioned above, 

expert testimony in eyewitness identification cases, is a particularly clear illustration of this 

approach.  Courts that admit expert testimony regarding factors that can interfere with the 

accuracy of eyewitness identification almost invariably do not permit such experts to offer an 

opinion on whether a particular identification was accurate or not.36 

 In other contexts, however, courts require admissible expert testimony both on the 

existence of the framework and that the case-at-hand is an instance of that framework.  For 

example, in medical causation cases, failure to provide valid proof of both “general causation” 

(i.e., framework evidence) and “specific causation” (i.e., diagnostic evidence) will result in a 

judgment against the proponent of the evidence.37 

 As discussed in greater detail in Section III, psychiatry presents all of the same G2i issues 

in the law as do the physical, biological, and social sciences, since it is itself something of an 

amalgam of all of these.  However, because psychiatry is relevant to mental state – which is a 

special category in the law – it also confronts additional admissibility issues beyond those that 

other kinds of scientific expert testimony confront.  But before reaching this issue – that is, how 

psychiatric evidence fits into legal decision making – it behooves us to consider how G2i 

manifests specifically within psychiatry as a research and clinical discipline. 

 

                                                 
36  See, e.g., United States v. Hines, 55 F.Supp.2d 62 (D.Mass 1999) (“The function of the expert 

here is not to say to the jury – ‘you should believe or not believe the eyewitness.’ … All that the 

expert does is provide the jury with more information with which the jury can then make a more 

informed decision.”); see generally Brian L. Cutler & Gregory L. Wells, Expert Testimony 

Regarding Eyewitness Identification, in Jennifer L. Skeem, Kevin S. Douglas, and Scott O. 

Lilienfeld, eds, PSYCHOLOGICAL SCIENCE IN THE COURTROOM: CONSENSUS AND CONTROVERSY 

100, 113 (2009). 

37  See, e.g., In re Aredia and Zometa Prod. Liab. Litig., 483 Fed.Appx. 182, 191 (6th Cir. 2012) 

(“Because Plaintiff failed to demonstrate an essential element of her case, specific causation, the 

grant of summary judgment was appropriate.”). 
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 B. G2i in Psychiatry 

 Psychiatry, like all applied science, sets out to identify general phenomena for a variety 

of purposes, which might include, among others, classification, association, and causation.  For 

example, research on schizophrenia entails defining the phenomenon of interest, examining the 

factors associated with its existence, onset, severity and so forth, and, ideally, identifying 

treatments that might ameliorate its effects.  All of this work on “schizophrenia” as a 

phenomenon considers it at the population level, although the data are aggregated from 

individual cases.  Yet, a central use of the knowledge about schizophrenia in psychiatry is 

clinical.  As a routine matter of professional practice, then, psychiatrists conduct G2i inference.  

This section examines this professional practice, while in the following sections we consider this 

practice as it fits (or does not fit) the law’s requirements. 

  1. Diagnostic Assessment 

 All standard psychiatric diagnoses rely on a set of diagnostic criteria delineated in the 

Diagnostic and Statistical Manual of Mental Disorders (DSM) published by the American 

Psychiatric Association, now in its fifth edition (DSM-5).38  For each mental disorder, the DSM 

describes an organized list of criteria,39 composed of characteristic symptoms (i.e., subjective 

                                                 
38  DSM-5, supra note ___, at 96-97.   

39   For example, the diagnosis of schizophrenia requires that the person meet the following 

criteria: 

1.   Two (or more) of the following, each present for a significant portion of time during a 1-

month period (or less if successfully treated). At least one of these must be (1), (2), or (3): 

1. Delusions. 

2. Hallucinations. 

3. Disorganized speech (e.g., frequent derailment or incoherence). 

4. Grossly disorganized or catatonic behavior. 

5. Negative symptoms (i.e., diminished emotional expression or avolition). 
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problems reported by the person, such as sadness or anxiety) and signs (i.e., observations made 

by the clinician, such as the patient’s appearance or cognitive function) that characterize the 

syndrome in question.  To make a particular diagnosis, in most cases, the person must meet a 

certain number of those criteria (e.g., two or more).  Most diagnoses also specify duration and 

frequency requirements (e.g., “at least six months”), and most disorders require the evaluator to 

make a judgment about the actual impact of the disorder on the subject’s functioning (e.g., 

“clinically significant distress or impairment in social, occupational, or other important areas of 

functioning”).40 

                                                                                                                                                             

2. For a significant portion of the time since the onset of the disturbance, level of 

functioning in one or more major areas, such as work, interpersonal relations, or self-

care, is markedly below the level achieved prior to the onset (or when the onset is in 

childhood or adolescence, there is failure to achieve expected level of interpersonal, 

academic, or occupational functioning). 

3. Continuous signs of the disturbance persist for at least 6 months. This 6-month period 

must include at least 1 month of symptoms (or less if successfully treated) that meet 

Criterion A (i.e., active-phase symptoms) and may include periods of prodromal or 

residual symptoms. During these prodromal or residual periods, the signs of the 

disturbance may be manifested by only negative symptoms or by two or more symptoms 

listed in Criterion A present in an attenuated form (e.g., odd beliefs, unusual perceptual 

experiences). 

4. Schizoaffective disorder and depressive or bipolar disorder with psychotic features have 

been ruled out because either 1) no major depressive or manic episodes have occurred 

concurrently with the active-phase symptoms, or 2) if mood episodes have occurred 

during active-phase symptoms, they have been present for a minority of the total duration 

of the active and residual periods of the illness. 

5. The disturbance is not attributable to the physiological effects of a substance (e.g., a drug 

of abuse, a medication) or another medical condition. 

6. If there is a history of autism spectrum disorder or a communication disorder of 

childhood onset, the additional diagnosis of schizophrenia is made only if prominent 

delusions or hallucinations, in addition to the other required symptoms of schizophrenia, 

are also present for at least 1 month (or less if successfully treated). 

Specifiers can also be added to indicate the course of the condition (e.g., acute, partial remission, 

full remission) and the severity, as well as the presence of catatonic symptoms. DSM-5.  

40 Though note that from DSM-IV-TR to the current DSM-5, fewer disorders have this “clinical 

significance” criterion.  Paul S. Appelbaum, Reference Guide on Mental Health Evidence, in 
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 In addition to standard (i.e., DSM-recognized) diagnoses, psychiatrists may testify to the 

existence of syndromes that may have legal significance but have not (or at least not yet) 

achieved general recognition by the field. These categories include purported behavioral 

syndromes such as “battered woman syndrome”41 or “child sexual abuse accommodation 

syndrome,”42 which are not typically the focus of psychiatric attention in the clinical setting, and 

thus, even if well-validated, are unlikely ever to appear in the DSM.  In addition, they include 

proposed clinical syndromes for which research support is still being generated and thus which 

lack sufficient evidence to be incorporated in the DSM; an example is hypersexual disorder (aka 

“sex addiction”), a concept with some degree of “face validity,” given that some clinicians 

routinely provide treatment for it, but which was rejected for inclusion in the DSM-5 because of 

insufficient empirical support.43  For most of these additional syndromes, diagnostic criteria have 

been proposed, but there may be conflicting diagnostic schemas, and dispute over which is 

authoritative, or whether the syndrome is a disorder and can be cleanly distinguished from other 

disorders.   

 The actual process of making a diagnosis, of course, requires more than simply counting 

the number of diagnostic criteria met.  Clinical assessment is a process of gathering and 

synthesizing data that takes place in the context of a complete examination, including a thorough 

exploration of the person’s personal history, social and occupational experience, family history, 

                                                                                                                                                             

REFERENCE MANUAL ON SCIENTIFIC EVIDENCE (3d ed.) (2011).  APA Work Group on Psychiatric 

Evaluation, Practice Guideline for the Psychiatric Evaluation of Adults. 163 AM. J. PSYCHIATRY 

3 (2006). 

41 Regina A. Schuller & Neil Vidmar, Battered Woman Syndrome Evidence in the Courtroom: A 

Review of the Literature, 16 L. & HUM. BEHAV. 273 (1992). 

42 Kenneth J. Weiss & Julia Curcio Alexander, Sex, Lies, and Statistics: Inferences From the 

Child Sexual Abuse Accommodation Syndrome, 41 J. AM. ACAD. PSYCHIATRY & L. 412 (2013). 

43  Paul S. Appelbaum, DSM-5 and Forensic Psychiatry, 42 J. AM. ACAD. PSYCHIATRY & L. 136 

(2014). 
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medical status, and objective findings such as the mental status examination (a structured 

assessment of the person’s mental state) and physical data (e.g., a physical examination, 

laboratory tests).  Sometimes, structured diagnostic interviews–i.e., systematized sets of 

questions, often including a guide for interpreting the results–are used to ensure that important 

details are not missed and to standardize the assessment process.  Ultimately, clinicians must 

make assessments as to the “clinical significance” of the observed symptoms and their effect on 

functioning. 

 The field of psychiatric nosology (the classification of diseases) is home to active debate 

about the definition of mental disorder, especially in light of the recent revision of the DSM, and 

certain underlying conceptual issues are particularly relevant to this discussion.  For example, the 

concept of validity is the extent to which a measurement corresponds to the “real world.” In 

psychiatry, validity implies that a given diagnostic label accurately defines a discrete syndrome 

that reflects a particular mental state. With regard to validity, ontology (do disorders exist?) can 

be framed as a separate question from epistemology (how can we know anything about them, if 

they do?). Many psychiatric researchers and practitioners accept the first point–i.e., that mental 

disorders do exist and are real phenomena in the world–while having less confidence about the 

second point–i.e., there is recognition that psychiatrists cannot always accurately perceive and 

describe mental disorders as they exist in the world.44  This difficulty in understanding and 

characterizing the fundamental nature of disorders is reflected in different conceptions of validity 

that demonstrate areas of possible disjunction between measurement and reality: content validity 

(does the diagnosis measure all the generally accepted characteristics of the disorder construct?), 

                                                 
44 James Phillips et al., The Six Most Essential Questions in Psychiatric Diagnosis: A Pluralogue 

Part 1: Conceptual and Definitional Issues in Psychiatric Diagnosis, 7 PHILOSOPHY, ETHICS, 

AND HUMANITIES IN MEDICINE 3 (2012). 
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concurrent validity (does it correlate with other findings associated with the disorder, such as 

laboratory findings or brain imaging?), discriminant validity (does it delimit this disorder from 

other disorders and from the absence of disorder?), and predictive validity (does it add to the 

ability to anticipate outcomes?).45  

Diagnostic criteria are assessed more concretely through measures of accuracy, 

comprising the statistical measures of sensitivity and specificity. These characteristics can be 

described in any diagnostic instrument or test, and they correspond respectively to a test’s ability 

to “rule in” people who actually have the condition in question and to “rule out” people who do 

not.  In other words, sensitivity tells us: of those persons who have the condition, what 

proportion will have a positive test result?  Similarly, specificity tells us, of those persons who do 

not have the condition, what proportion will test negative?  Consider the example of a group of 

surgeons assessing patients with complaints of abdominal pain, attempting to determine in which 

cases the pain is due to appendicitis.  Applying a standard set of criteria, some will miss an 

inflamed appendix that is actually there, and some will incorrectly diagnose a case of 

appendicitis that does not exist. Likewise, psychiatric diagnostic criteria will misidentify some 

“false positives” and “false negatives.” There is also a tradeoff between these two characteristics.  

More inclusive tests increase sensitivity at the expense of specificity, and more restrictive tests 

do the opposite. Judges acting as the “gatekeepers” envisioned by the Daubert court will need to 

consider these issues of validity and accuracy (i.e., error rate) in assessing the admissibility of 

proffered psychiatric testimony. 

Another set of empirical data about DSM diagnoses relates to reliability. Diagnostic 

reliability is a measure of repeatability and consensus.  More specifically, interrater reliability is 

                                                 
45 Eduard Vieta and Mary L. Phillips, Deconstructing Bipolar Disorder: A Critical Review of its 

Diagnostic Validity and a Proposal for DSM-V and ICD-11, 33 SCHIZOPHR. BULL. 886 (2007). 
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the probability of two clinicians examining the same person and deriving the same diagnosis, 

while test-retest reliability is a related measure that measures the stability of the diagnostic label 

over time. Both concepts relate to replicability. Statistically, the reliability of DSM diagnoses is 

commensurate with the diagnostic reliability of other medical procedures, such as evaluating 

angiograms or reading x-rays, which is to say, better than chance but far from perfect.46  

Reliability is often described using a statistical measure called kappa (κ), which corrects 

for chance agreement, whereby κ =0 means there is no interrater reliability and κ=1 indicates 

perfect reliability; κ=0.5 is approximately midway between chance expectation and 100% 

agreement.47  Most medical reliability studies, including psychiatry and other branches of 

medicine, have generally found interrater kappa values between 0.4 and 0.6.48  The most recent 

field trials conducted as part of the DSM-5 revision process were able to examine several 

diagnoses, of which five diagnoses were in the “very good” range (kappa=0.60–0.79), nine in the 

“good” range (kappa=0.40–0.59), six in the “questionable” range (kappa=0.20–0.39), and three 

in the “unacceptable” range (kappa values <0.20).49 Indeed, as early as the late 1970s, field trials 

for DSM-III showed relatively good interrater agreement.50 Therefore, although some diagnostic 

                                                 
46 Helena C. Kramer, et al., DSM-5: How Reliable Is Reliable Enough? 169 AM. J. PSYCHIATRY 

13 (2012). 

47 Helena C. Kraemer, V.S. Periyakoil, A. Noda, Kappa Coefficients in Medical Research, 21 

STAT. MED. 2109 (2002). 

48 Kramer et al, supra note___, at 14. 

49 Of note, these data derive from application by clinicians who were not given training 

beforehand (i.e., they were often applying novel diagnostic formulations with which they lacked 

prior experience), so these trials were probably a conservative overestimate of the likely number 

of discrepancies between clinicians.  See Regier et al., DSM-5 Field Trials in the United States 

and Canada, Part II: Test-Retest Reliability of Selected Categorical Diagnoses, 170 AM. J. 

PSYCHIATRY 59 (2013). 

50 CHRISTOPHER SLOBOGIN, ARTI RAI & RALPH REISNER, LAW AND THE MENTAL HEALTH 

SYSTEM: CIVIL AND CRIMINAL ASPECTS, 444 (2008). 
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categories appear to be less reliable than others, the majority of psychiatric diagnoses 

demonstrate degrees of reliability that are generally useful and not grossly out of sync with the 

rest of clinical science.51 However, as we discuss in greater detail below, the degree of reliability 

of the particular diagnostic entity in question in a given case, and of the diagnostic process used 

by the psychiatric expert, represents another set of considerations for judges assessing 

admissibility.  

The process of diagnosis epitomizes the G2i process, as the group data on which 

diagnostic categories are based are applied to individual patients, or in the forensic context to 

defendants or plaintiffs. Considerations of both validity and reliability are relevant here. 

Diagnoses are developed on the basis of data indicating that their characteristic symptom clusters 

“hang together” in a number of ways, and thus are likely to represent valid constructs, and that 

the relevant symptoms can be identified in a sufficiently reliable fashion. The information that 

may be sought in the process of validating a diagnosis falls into 3 broad categories: antecedent 

validators (e.g., clustering of the diagnosis in families, shared environmental risk factors); 

concurrent validators (e.g., consistency across affected persons in the cognitive, emotional, 

temperamental, and personality correlates of the disorder); and predictive validators (e.g., 

diagnostic stability over time, a predictable course of illness, common responses to treatments).52  

Making a diagnosis of an individual presumes that the aggregate data by means of which the 

diagnostic category was formulated applies equally well to this person, and that the level of 

reliability established for making this diagnosis in general applies to the process by which this 

specific diagnosis was made.  

                                                 
51 Kramer et al, supra note ___, at 14. 

52 K. Kendler, et al., Guidelines for Making Changes to DSM-V (Revised 10/21/09). Available at: 

http://www.dsm5.org/ProgressReports/Documents/Guidelines-for-Making-Changes-to-

DSM_1.pdf 
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Yet once again, what is true in the aggregate for members of a large group may not be 

equally valid for a single person. In general, for example, most people who experience two of the 

following symptoms, including one of the first three over a period of at least six months, and 

whose symptoms cannot be accounted for by substance abuse or a general medical condition, are 

highly likely to have schizophrenia:  delusions; hallucinations; disorganized speech; grossly 

abnormal psychomotor behavior, such as catatonia; and negative symptoms, i.e., restricted affect 

or avolition/asociality—along with impairment of social or occupational functioning.  Yet, it is 

not difficult for any experienced psychiatrist to recall patients who received that diagnosis at 

some point in time, but in retrospect were not suffering from the disorder.  What was thought to 

be schizophrenia may have turned out to have been another psychiatric condition, or the 

symptoms may have resolved and, without further explanation, the person no longer appears to 

be experiencing a disorder at all.  Even very strong data on the validators of a set of diagnostic 

criteria at best produce heavy odds that a diagnosis applies to an individual, but certainty is 

elusive. Moreover, although data exist suggesting that the relevant symptoms can be ascertained 

reliably, particular characteristics of a given evaluation (e.g., uncooperativeness of the evaluee) 

may reduce that reliability.  Hence, psychiatric diagnosis is essentially a probabilistic statement 

about a person’s likely diagnosis, rather than an absolute statement of fact.  

It is worth emphasizing that what is true for psychiatric diagnoses is true as well for all of 

medicine, and indeed for almost any situation in which group data are being applied to 

individuals. That is the essence of the G2i dilemma. 

2. Functional Assessment 

 The assessment of functional impairment is its own enterprise separate from psychiatric 

diagnosis.  Functional capacities can include a broad range of cognitive and behavioral abilities, 
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including perception, insight, or control of behavior.  Mental disorders can influence these 

capacities in a variety of ways, and a disorder diagnosis is useful to functional assessment 

insofar as it can suggest areas to explore in greater depth. However, a diagnosis is usually 

insufficient to draw conclusions about a given functional impairment because a broad range of 

impairments can be associated with almost any mental disorder.53   

Functional impairment in the past, present or future is usually the key issue in legal 

determinations involving psychiatric testimony.  Was the defendant substantially unable to 

control his behavior at the time of the crime?  Did the deceased testator have the capacity to alter 

her will? Is this person so impaired as to be unable to perform the basic functions of her job? 

Does this father have the capacity to parent his child? Will this sexual offender recidivate? Can 

treatment with medication restore this defendant’s competence to proceed? Group data, such as 

those associated with diagnostic categories, can suggest areas in which impairment may have 

been present, may be present today, or may appear in the future, but given individual variability, 

these group distinctions will not be conclusive in an individual case.  It is thus important to 

consider the nature of functional assessment and the potentially overlooked G2i issues inherent 

in this process.   

 Although the most basic examples of functional assessment can appear simply 

descriptive, thus avoiding G2i issues to some degree, functional assessment frequently requires 

judgment based in part on inference from group data. For example, reporting that a person 

cannot concentrate enough to complete simple tasks may require only straightforward 

observation and description of behavior.  Often, though, functional assessment requires an 

evaluator to form an opinion regarding function in the past or future (e.g., capacity to make a 

                                                 
53 Appelbaum (2014), supra note ___. 
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decision or ability to parent a child). Inferential issues manifest in the space between data 

collection and the formation of an opinion regarding function.  For example, a functional 

assessment might rely in part on a person’s report of impairment, but it will likely also require 

gathering collateral information from other sources, considering information about performance 

in other areas of function (e.g., school, work or military records), and ultimately forming an 

opinion about the overall congruence of clinical symptoms and alleged impairment.54  

Furthermore, to be legally relevant, the impairment typically must be linked to a disorder (e.g., 

disability evaluation of an employee who complains that anxiety disorder limits her ability to 

function at work) or the consequences of an event (e.g., litigation over a claim that an auto 

accident caused post-traumatic stress disorder, which in turn led to disabling anxiety), which will 

require application of data about groups of people in similar circumstances to conclusions about 

the person in question (e.g., how frequently are people with major depression unable to work, or 

how often do automobile accidents result in post-traumatic stress disorder?).  

 There are several types of structured instruments for functional assessments, although 

many evaluations are conducted simply on the basis of a systematic clinical evaluation. At the 

most basic level, these instruments help to gather relevant information by organizing data 

collection, such as by providing a checklist of questions to ask or issues to consider.55  It is then 

up to the examiner to make the necessary inferences connecting this information to an opinion 

regarding function (though, as noted above, even in this case the examiner often would be 

required to link this functional impairment to a diagnosis of a specific disorder).  Some 

                                                 
54 GARY B. MELTON, JOHN PETRILA, NORMAN G. POYTHRESS, AND CHRISTOPHER SLOBOGIN. 

PSYCHOLOGICAL EVALUATIONS FOR THE COURTS, 43-67 (2007). 

55 KEVIN S. DOUGLAS, STEPHEN D. HART, CHRISTOPHER D. WEBSTER, AND HENRIK BELFRAGE. 

HCR-20: ASSESSING RISK FOR VIOLENCE, VERSION 3 (Burnaby, Canada: Mental Health, Law, 

and Policy Institute, Simon Fraser University). 
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instruments additionally quantify the likelihood that a person will manifest a particular behavior 

or impairment by generating numerical scores that can be compared to population norms for 

enhanced predictive accuracy.56 This type of instrument can raise substantial questions about the 

applicability of the group norms to the person being assessed.57  Finally, some structured 

assessments involve direct testing of a person’s capacity to perform particular tasks, for example, 

by directly observing skills relevant to driving,58 money management,59 or reasoning about 

medical decisions.60 This last type of assessment mitigates G2i issues to some extent, but only 

insofar as the assessment question addresses present functioning. When the relevant legal 

question relates to past or future functioning, inference from group performance typically will be 

involved.  

 Sometimes the legally relevant question will demand inferences about causality.  For 

example, if a plaintiff claims impaired concentration as a manifestation of anxiety secondary to 

post-traumatic stress disorder caused by an automobile accident, psychiatric experts may be 

called upon not merely to identify the level of impairment, but also to link it to a specific cause. 

It is significantly more challenging to consider the degree to which an observed impairment can 

be attributed to a specific cause, in part because answering questions of etiology is not part of the 

usual clinical enterprise in psychiatry.  Mental health practice is ordinarily concerned with the 

                                                 
56 See, e.g., Marnie Rice, & Gregory Harris, Violence Risk Appraisal Guide (VRAG), in 

ENCYCLOPEDIA OF PSYCHOLOGY AND LAW 848-49 (B. Cutler ed.) (2008). 

57 See discussion infra at__. 

58 Maria T. Schultheis et al., The Neurocognitive Driving Test: Applying Technology to the 

Assessment of Driving Ability Following Brain Injury, 48 REHABILITATION PSYCHOL. 275 

(2003). 

59 Daniel C. Marson, et al., Assessing Financial Capacity in Patients With Alzheimer Disease: A 

Conceptual Model and Prototype Instrument, 57 ARCH NEUROL. 877 (2000). 

60 See, e.g., THOMAS GRISSO & PAUL S. APPELBAUM, MACARTHUR COMPETENCE ASSESSMENT 

TOOL FOR TREATMENT (MACCAT-T) (1998). 
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observation and diagnosis of disorder, not the determination of causes of dysfunction. 

Differential etiology is a legal and not clinical concept that describes a more direct determination 

of cause, in which the putative cause is first ruled in, then other causes ruled out.61  Mental 

disorder diagnoses may suggest etiology, at least in the sense that a mental disorder often 

correlates with certain etiologic factors (e.g., depression following loss of a loved one). But the 

mere presence of a diagnosis is by no means sufficient to make strong claims about its cause, and 

mental disorder diagnoses should not be taken as equivalent to claims of etiology. 

 Even when a conclusion about diagnosis is not formally required in a given legal setting 

(e.g., adjudications of claims of incompetence or emotional harm), a diagnosis may play a role in 

bolstering the strength of an expert’s testimony about functional impairment or emotional 

distress.  That seems to be the view of many courts, which require experts to provide diagnoses 

before testifying regarding functional abilities, and of many attorneys, who ask experts to offer 

diagnostic formulations.  These practices appear to be based on the assumption that the 

identification of symptoms or functional abilities may be less reliable when such observations 

are not linked to a psychiatric diagnosis.62  

 Finally, translation issues may arise with regard to functional assessment.  A process of 

assessment initially developed for a clinical context will need to be translated for a legal context, 

and G2i issues may be manifest in this process of translation, depending on the nature of the 

assessment.  Psychiatry and related disciplines define certain functions and capacities for 

purposes of measurement, e.g., “adolescent development,” “competence,” or “intelligence.”  The 

                                                 
61  David L. Faigman & Claire Lesikar, Organized Common Sense: Some Lessons from Judge 

Jack Weinstein’s Uncommonly Sensible Approach to Expert Evidence, ___ DEPAUL L. REV. ___ 

(forthcoming 2015). 

62 Although this is a plausible proposition, we are unaware of any empirical data addressing the 

question. This may be a useful area for future research. 
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core functional concepts are defined, initially, for psychiatric and not legal purposes, and so 

some degree of inference will be required in that process of translation.  The DSM’s “cautionary 

statement,” warning that psychiatric concepts that are appropriate for clinical or research 

purposes may not map directly onto legally relevant categories, is just as material for functional 

assessment as it is for diagnostic categorization.  Given the heterogeneous nature of functional 

assessment, which can vary not only according to individual clinical characteristics but also the 

function in question, that translation will need to be assessed on a case-by-case basis.  G2i 

analysis of the foundations of the aggregate data on which conclusions from the assessment rely 

are likely to be helpful in this regard. 

 

IV. PSYCHIATRY IN THE COURTROOM: A USER’S GUIDE 

 Given the complexity surrounding the issue of the admissibility of psychiatric evidence, 

it is not surprising that the current state of affairs in both state and federal courts is something of 

a muddle.  Using G2i guideposts, this section seeks to offer some guidance out of this muddle.  It 

begins with a brief introduction of current approaches to psychiatric expert testimony.  It then 

provides an extensive user’s guide to such evidence, suggesting, in particular, best practices for 

both framework and diagnostic psychiatric testimony. 

 

 

 

 



G2i psychiatric diagnosis 35 Revised 8/17/14 

 

A. Current Approaches to Admissibility63 

  The definition of an expert and the evidentiary standards applied to the scientific 

testimony of mental health professionals have been subject to extensive discussion.64 

Admissibility will depend in part on how evidence about diagnosis is connected to the legal issue 

in contention, including criminal responsibility (mental state during past actions), propensity 

(predictions about behavior and response to treatment), and competence (abilities to function).65  

However, here we focus primarily on admissibility concerns that arise from the nature of the 

diagnostic method and approaches to functional assessment.  

 Critics have argued that psychiatric expert testimony is unreliable, since there may be 

considerable variation across examiners and no clear benchmark for determining accuracy, and 

therefore it should be considered insufficient to meet evidentiary standards such as Frye and 

Daubert.66  It has been suggested that diagnostic categories are sufficiently heterogeneous that 

they convey little more information than would a simple description of the symptoms on which 

they are based.67 Concerns regarding the validity of a number of psychiatric diagnostic categories 

                                                 
63 To focus this discussion, we restrict it to a limited number of legal contexts. Even so, the vast 

array of possible applications of mental health evidence makes an exhaustive description of all 

G2i considerations relevant to these topics impossible. We also recognize that diagnosis and 

assessment cannot be entirely cordoned off from other questions in mental health law.  Legal 

arguments incorporating a mental disorder predicate often require diagnosis to be connected to 

the relevant legal issues, such as culpability or the prediction of behavior, so ultimately the issues 

of diagnosis and functional assessment cannot be considered in isolation.   

64 Melton et al., supra note [55], at 3-24. 

65 SLOBOGIN, ET AL., supra note ___, at 424;  CHRISTOPHER SLOBOGIN, PROVING THE 

UNPROVABLE 12 (2007). 

66 Michael Gottesman, Admissibility of Expert Testimony after Daubert: The ‘Prestige’ Factor, 

43 EMORY L. J. 867, 875 (1994) (“Are psychiatrists’ assessments of the mental capacity of a 

defendant at the time of the crime ‘testable’ or ‘falsifiable’ or ‘refutable’? Plainly not. Can we 

determine the ‘error rate’ of psychiatric opinion, or utilize standards to control the technique’s 

operation? Again, plainly not.”). 

67 Morse, supra note [9], at 889. 
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have also been expressed. In practice, though, forensic mental health professionals rarely have 

their testimony excluded or significantly limited on such grounds.68  Testimony that relies on 

diagnoses found in the DSM is particularly well accepted.69 Furthermore, the uncommon 

exclusions of psychiatric testimony that have occurred after Daubert appear to be on the grounds 

of relevance, not reliability.70  

The fundamental justification for why psychiatric evidence is generally exempt from 

these screening analyses is subject to competing interpretations, and in practice courts are likely 

not consistent in their reasons for taking a relatively lax approach to psychiatric evidence.  One 

possibility is that behavioral testimony is not perceived as being based on “hard science” and 

therefore it does not need to be scrutinized to the same degree as evidence drawn from the 

physical sciences.71  Similarly, though in a somewhat more nuanced line of reasoning, it has been 

suggested that an understanding of mental health testimony “is accessible to the jury, and not 

                                                 
68 Slobogin, supra note ___, at 27. There may be some variation in the level of scrutiny to which 

psychiatric evidence is subjected according to the legal context. Courts in child custody 

proceedings, for example, tend to be quite permissive about the introduction of expert testimony. 

Elizabeth S. Scott and Robert E. Emery, “Gender Politics and Child Custody: The Puzzling 

Persistence of the Best Interest Standard,” LAW & CONTEMPORARY PROBLEMS (in press). 

Testimony in criminal cases, however, may be subject to greater scrutiny, especially when it 

involves syndromes not reflected in the DSM. 

69 For example, as of 2001, “no reported Daubert challenges to retrospective psychiatric 

assessments of criminal responsibility” that relied on the DSM could be found, Christopher 

Slobogin, The Civilization of the Criminal Law, 58 VAND. L. REV. 121 (2005). 

70 Henry F. Fradella, et al., The Impact of Daubert on the Admissibility of Behavioral Science 

Testimony,” 30 PEPPERDINE L. REV. 403-434 (2003). 

71 This approach of distinguishing scientific expert testimony from non-scientific expert 

testimony in regard to the court’s gatekeeping responsibilities was rejected by the Court in 

Kumho Tire.  Kumho Tire, 526 U.S. at 147.  Some states, however, maintain this distinction, and 

apply a more lenient test of admissibility for expert testimony that does not claim a scientific 

basis.  See, e.g., Masson v. Stromstad, 123 P.2d 992, 1004 (Alaska 2005) (“But we have never 

adopted Kumho Tire’s extension of Daubert to all expert testimony…. [W]e limit our application 

of Daubert to expert testimony based on scientific theory, as opposed to testimony based on the 

expert’s personal experience.”). 
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dependent on familiarity with highly technical or obscure scientific theories,” and therefore that 

“the expert’s qualifications, and the logical bases of his opinions and conclusions can be 

effectively challenged by cross-examination and rebuttal evidence.”72  Finally, there is a long 

tradition of finding mental health testimony admissible, and courts may simply be respecting 

precedent. 

 In some jurisdictions, psychiatric and psychological expert evidence is sometimes 

explicitly divided into two basic categories: opinions based on research and statistical tests, and 

opinions based on professional experience. The former are treated with caution and closer 

evidentiary review, while the latter are simply considered “inductive” and do not receive such 

close examination.  In the California case of People v. Miller, for example, a state appellate court 

found that clinical testimony predicting future violence under the state’s Sexually Violent 

Predator Act was not scientific evidence and therefore not subject to California’s version of a 

Frye test, even though the testimony made use of statistical data.73 The defendant had 

complained that the statistical tests that were used should have been demonstrated to be generally 

accepted by the scientific community, but the court explained that because the opinion was based 

                                                 
72 State v. Borrelli, 629 A.2d 1105 (Conn. 1993) (finding battered woman syndrome testimony 

admissible); see generally Maxine D. Goodman, A Hedgehog on the Witness Stand – What’s the 

Big Idea?: Challenges of Using Daubert to Assess Social Science and Nonscientific Testimony, 

59 AM. U. L. REV. 635 (2010). 

73 See People v. Miller, 2005 WL 768749 (Cal.App.4 Dist. 2005); see generally David L. 

Faigman and John Monahan, Standards of Legal Admissibility and Their Implications for 

Psychological Science, in PSYCHOLOGICAL SCIENCE IN THE COURTROOM: CONSENSUS AND 

CONTROVERSY 16 (Jennifer L. Skeem, Kevin S. Douglas, Scott O. Lilienfeld, eds. 2009). 

Although California continues to be a “Frye state,” a decision by the California Supreme Court 

employed the Daubert framework to buttress California’s traditional approach, thus putting into 

doubt decisions such as Miller.   Sargon Enterprises v. Univ. of So. Cal., 288 P.3d 1237 (Cal. 

2012); see generally David L. Faigman & Edward J. Imwinkelried, Wading into the Daubert 

Tide: Sargon Enterprises v. University of Southern California, 64 HASTINGS L.J. 1665, 1667 

(2013) (“Although Sargon does not fully incorporate Daubert into California's Evidence Code, 

Sargon signals the court's interest in testing those waters.”) 
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primarily on clinical experience and not solely on actuarial evidence, a Frye hearing was not 

required.  Under this approach, clinical opinion is admitted without a Frye threshold check, but 

research-based testimony that primarily relies on statistical techniques does encounter this 

evidentiary check.   

These examples present a counterintuitive situation: research-based testimony, which 

often has more reliable foundations, is more likely to be excluded by the courts than less reliable 

clinical testimony.  This situation creates considerable uncertainty regarding the standards for 

assessing the methodology of psychiatric and psychological testimony.  On the one hand, one 

might argue that clinical mental health testimony should be subject to the same exacting scrutiny 

as framework evidence.  After all, as review of the psychiatric diagnostic process above shows, 

diagnosis has an empirical basis that can be conceptualized in methodological terms, not unlike 

research on eyewitness accuracy or the effects of benzene exposure.  At the farthest extreme, 

some commentators have suggested that applying standards like Daubert literally would lead to 

the exclusion of most behavioral science opinion testimony.74  On the other hand, mental health 

testimony is based on a reasonable analogue of what clinicians do every day—generally a 

probabilistic, provisional, and dynamic form of hypothesis testing—and in principle no different 

from other forms of medical diagnosis. It is, after all, on this basis that life-and-death decisions 

are made routinely in hospitals and other treatment settings.  Indeed, some courts have thought it 

appropriate to consider psychiatric diagnosis and functional assessment as “inductive” skills, 

based on experience and individualized to the case at hand, and thus not subject to the same 

scrutiny as “deductive” reasoning from group to individual.   This has been manifested in many 

jurisdictions as the so-called “opinion rule,” which operates as an exception to the ordinary rules 

                                                 
74 Gottesman , supra note ___, at 975-76. 
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of admissibility.75  As many commentators have found, however, this is an approach fraught with 

danger, and one that does not hold up under close scrutiny.76  A closer look at the elements of 

G2i inference inherent in diagnosis and functional assessment may help to resolve this question. 

 B. G2i Analysis of Admissibility 

 We structure our analysis of admissibility of psychiatric testimony in light of G2i 

considerations according to the categorization developed by Faigman, et al.77  Their approach, 

which draws on elements familiar from Daubert v. Merrell Dow Pharmaceuticals and its 

progeny, encourages judges to focus particularly on four considerations in making admissibility 

decisions regarding scientific evidence: (1) Relevance or “Fit,” (2) Helpfulness, (3) Reliability 

and Validity, and (4) Unfair Prejudice. For each, we consider its application to framework 

evidence and diagnostic evidence, as regards testimony about both diagnosis and functional 

assessment. 

1. Relevance or “Fit” 

As noted above, relevance refers to the match or fit between the evidence being proffered 

and the legal issue at hand. The concept encompasses both legal and empirical concerns.  

Specifically, this inquiry considers whether the evidence that is being offered is relevant to the 

legal issue in contention and is based on research methods that relate to the factual question at 

hand? Although evidence concerning either legal or empirical relevance can be introduced in 

                                                 
75   See generally David L. Faigman, Admissibility Regimes: The “Opinion Rule” and other 

Oddities and Exceptions to Scientific Evidence, The Scientific Revolution and Common Sense, 36 

SW. L. REV. 699 (2008). 
76  See Commentary on Logerquist v. McVey, 33 ARIZ. ST. L.J. 41 (2003) (Articles by Margaret 

A. Berger, David L. Faigman, Paul Giannelli, Edward J. Imwinkelried, and David H. Kaye). 

77 Faigman, et al., supra note ___, at 440. 
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support of framework or diagnostic testimony, legal fit most commonly arises when framework 

evidence is considered, and empirical fit when diagnostic evidence is at issue.78 

a. Framework Evidence on “Fit” 

The legal relevance of testimony regarding psychiatric diagnosis will typically be 

determined by the statute or case law governing the proceeding. Examples in which the law 

relies on diagnosis as a threshold consideration include insanity defense claims,79 civil 

commitment proceedings,80 and guardianship hearings.81  However, in addition to cases in which 

the relevance of psychiatric diagnosis is embodied in the operative legal rule, courts may find 

such testimony material because it assists in the assessment of the parties’ claims. Thus, for 

example, even though emotional harms actions generally do not require testimony regarding the 

presence of a particular diagnosis resulting from the allegedly tortious act, such evidence may 

                                                 
78 But see id. at 443-44, for a discussion of the exceptions to this statement. 

79 See, e.g., NY Penal Code, Article 40 - § 40.15: In  any  prosecution for an offense, it is an 

affirmative defense that 

when the defendant engaged in the proscribed conduct, he lacked criminal responsibility 

by reason of mental  disease  or  defect.  Such  lack  of criminal  responsibility  means  

that  at the time of such conduct, as a result of mental disease or defect, he lacked  

substantial  capacity  to  know or appreciate either: 

    1. The nature and consequences of such conduct; or 

    2. That such conduct was wrong.) 

80 See, e.g., NY Mental Hygiene Law § 9.37(a) The director of a hospital, upon application by a 

director of community services or an examining physician duly designated by him or her, may 

receive and care for in such hospital as a patient any person who, in the opinion of the director of 

community services or the director's designee, has a mental illness for which immediate inpatient 

care and treatment in a hospital is appropriate and which is likely to result in serious harm to 

himself or herself or others.) 

81 See, e.g., NY Mental Hygiene Law § 81.02(b): The determination of incapacity shall be based 

on clear and convincing evidence and shall consist of a determination that a person is likely to 

suffer harm because:  1. the person is unable to provide for personal needs and/or property 

management; and  2. the person cannot adequately understand and appreciate the nature and 

consequences of such inability.) 
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assist the factfinder in assessing the plausibility of a plaintiff’s claims.  Signs and symptoms that 

fit into an established syndrome may be more credible manifestations of harm than allegations of 

symptoms that match no known pattern, and hence relevant to the proceeding.  

A general challenge to the “fit” of evidence regarding the framework for psychiatric 

diagnoses was voiced by Stephen Morse, who argued that mental health experts should not 

testify about whether a person has a mental disorder or is “normal.”82  Among other objections, 

he claimed that mental disorder diagnostic categories are a poor match with the law’s needs 

because they are overinclusive (or in the terms discussed above, they have high sensitivity but 

low specificity).  In his view, they encompass a set of symptoms much broader than the “crazy 

behaviors” that are legally relevant.  It is an open question (and one that relies in part on value 

judgments about how inclusive disorder criteria “should” be) whether these criteria are in fact 

“too” inclusive, but let us consider the extent to which an “overinclusiveness” objection 

undercuts the relevance of psychiatric diagnosis for legal purposes. 

In the clinical practice of medicine, an inclusive test may be appropriate, especially when 

the purpose of the test is screening. Indeed, inclusivity (i.e., sensitivity) is merely one component 

of accuracy, always in balance with specificity. The question of where to define a diagnostic 

threshold is common to many areas of medicine.  In the clinical realm, it is often the case that a 

first-pass screening test sets a relatively low threshold for inclusion, erring on the side of high 

sensitivity, thus allowing positive results to be followed up with more stringent confirmatory 

tests that can rule-out false positives. For example, the screening test for tuberculosis is a skin 

test measuring one’s immune reactivity to tuberculin.  For most people, a “positive” test is 

defined as more than 15 millimeters of redness and swelling at the injection site.  However, this 

                                                 
82   Stephen J. Morse, Crazy Behavior, Morals, and Science: An Analysis of Mental Health Law, 

51 S. CAL. L. REV. 527 (1977-1978). 
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measurement does not reflect an absolute truth, it has merely been determined to be the optimal 

threshold for the first iteration of the test, after which a patient with a positive test must be 

further examined with targeted physical examinations or diagnostic testing (e.g., x-rays, blood 

tests).83  

Similarly, mental disorder criteria that are somewhat overinclusive from a legal 

perspective (e.g., criteria for schizophrenia that identify a wider spectrum of cases than the law 

would choose to excuse from legal responsibility) may still have advantages for legal purposes. 

Such criteria will be more sensitive in identifying persons who may quality for the legal finding 

at issue (e.g., criminal non-responsibility), albeit less specific in their focus. Thus, they are less 

likely to exclude qualified persons. However, just as clinical screening tests serve merely as a 

trigger for further investigation, a mental disorder diagnosis does not settle the legal question on 

its own but acts as a threshold criterion for considering the subsequent functional arguments 

(e.g., whether a defendant lacked substantial ability to understand the wrongfulness of his 

behavior). Concerns about the overinclusiveness of diagnostic criteria for purposes of legal fit 

thus are mitigated by the recognition that actual impact on a person’s capacity to function must 

also be demonstrated, which will be a more specific determination.   

With regard to framework evidence concerning functional abilities, since this is usually 

the primary focus of the legal inquiry, questions regarding the relevance of evidence establishing 

a basis for determining functional abilities will often be easily resolved by resort to the legal 

standard at issue in the case. One can point to functional determinations in insanity defense cases 

                                                 
83 Robin E. Huebner, Maybelle F. Schein, & John B. Bass, Jr., The Tuberculin Skin Test, 17 

CLINICAL INFECTIOUS DISEASES 968 (1993). 
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(e.g., did the defendant lack substantial ability to appreciate the wrongfulness of his behavior?),84 

commitment proceedings (e.g., is the respondent likely to represent a danger to himself or 

others?),85 and guardianship hearings (e.g., does the alleged incompetent person lack the ability 

to manage his own affairs?)86 as examples on point. Framework evidence in these cases would 

demonstrate the extent to which psychiatric evaluations can address these functional 

considerations. Insofar as testimony about a party’s functional abilities relates directly to the 

legal question at issue, the concerns expressed about the fit between psychiatric diagnosis and 

legal categories do not come into play. 

b. Diagnostic Evidence on “Fit” 

It is useful to approach the subject of relevance or fit of diagnostic evidence by taking 

into account the two kinds of fit described above, legal fit and empirical fit.  As noted in the 

previous section, legal fit corresponds ordinarily with psychiatric framework evidence.  The 

                                                 
84 See, e.g., NY Penal Code, Article 40 - § 40.15: In any prosecution for an offense, it is an 

affirmative defense that 

when the defendant engaged in the proscribed conduct, he lacked criminal responsibility 

by reason of mental  disease  or  defect.  Such lack of criminal  responsibility  means  that  

at the time of such conduct, as a result of mental disease or defect, he lacked  substantial  

capacity  to  know or appreciate either: 

    1. The nature and consequences of such conduct; or 

    2. That such conduct was wrong.) 

85  See, e.g., NY Mental Hygiene Law § 9.37(a) The director of a hospital, upon application by a 

director of community services or an examining physician duly designated by him or her, may 

receive and care for in such hospital as a patient any person who, in the opinion of the director of 

community services or the director's designee, has a mental illness for which immediate inpatient 

care and treatment in a hospital is appropriate and which is likely to result in serious harm to 

himself or herself or others.) 

86 See, e.g., NY Mental Hygiene Law § 81.02(b): The determination of incapacity shall be based 

on clear and convincing evidence and shall consist of a determination that a person is likely to 

suffer harm because:  1. the person is unable to provide for personal needs and/or property 

management; and  2. the person cannot adequately understand and appreciate the nature and 

consequences of such inability.) 
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substantive law establishes the relevance of particular empirical categories.  Thus, for example, if 

“substantial lack of control” is relevant under applicable law, psychiatric diagnostic categories 

that indicate that, on average, certain groups of people (e.g., people with schizophrenia, 

intellectually disabled) have lowered “self-control,” these psychiatric categories – or empirical 

frameworks – would legally fit.  However, the question whether, for example, a particular 

defendant qualifies as an instance of a legally relevant empirical framework is a diagnostic 

question.  At the diagnostic evidentiary level, empirical fit is the more salutary concern. 

This issue turns out to be more complicated than it might first appear.  Indeed, the 

question boils down to whether the psychiatric diagnosis is based on research that generalizes to 

the evidentiary diagnosis at issue in the case.  Returning to the example of self-control, which is 

relevant in a variety of legal contexts, courts must ask whether the psychiatric diagnostic concept 

fits the legal diagnostic concept.  This should require courts to examine the research basis for the 

psychiatric diagnostic category to determine whether it relates to the law’s understanding or 

purposes.  For instance, if all of the psychiatric research was done on non-incarcerated 

populations, the psychiatric diagnosis might not fit the evidentiary diagnostic issue in a case 

involving an incarcerated defendant.  It is not that the diagnosis, say, that the individual is 

“intellectually disabled” is diagnostically inaccurate as a psychiatric matter; rather, it is that the 

data indicating that intellectually disabled individuals who are not incarcerated have lowered 

self-control does not empirically fit the legally relevant diagnostic issue: will this intellectually 

disabled individual have lowered self-control when incarcerated. 

There might be an even more basic disconnect between the data on which psychiatric 

diagnoses are based and the legal issues in dispute. Sticking with self-control, suppose the 

psychiatric diagnosis is “intellectual disability.”  At the framework level, this diagnosis is 
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associated with “lack of self-control.”  From the law’s perspective, there are two diagnostic 

issues presented.  First, whether the defendant is indeed “intellectually disabled.”  Psychiatrists, 

under the DSM, have sound criteria by which to make that assessment about individuals.  

However, the court might also be interested to know whether an individual defendant who is 

intellectually disabled lacks self-control.  It is not clear that psychiatric science has progressed 

far enough to an evidentiary diagnostic statement to that effect.  In this regard, there is a lack of 

empirical fit between the psychiatric diagnosis of intellectual disability and the legal diagnostic 

judgment that a particular person lacks self-control. 

 

 2. Helpfulness (i.e., “Assist the Trier of Fact”) 

 Even relevant expert evidence will not be admissible unless it is likely to be helpful to the 

finder of fact in understanding other elements of the evidence in the case or resolving a fact at 

issue.  Modern rules of evidence take a relatively permissive approach to the helpfulness 

criterion.  The subject of the expert testimony need not be beyond the ken of the average juror.  It 

need only provide sound assistance to the jury’s fact-finding role. 

  a. Framework Evidence on Helpfulness 

 Psychiatric framework evidence can be helpful when it allows lay people to interpret 

what otherwise might appear to be random bits of data. Thus, the report by other witnesses that a 

defendant, over two weeks prior to the crime, had been talking rapidly and sometimes 

disjointedly, sleeping little, engaging in promiscuous sexual activity, spending a great deal of 

money, and had an elevated sense of his own abilities might seem to many people as an odd but 

meaningless assortment of behaviors. However, a psychiatric expert, by noting that this cluster of 

signs and symptoms has been shown to be characteristic of a manic episode, can be helpful to 
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judge and jurors in putting it into a meaningful context. Framework testimony of this sort can 

also be helpful in setting the stage for later diagnostic testimony.  It might support the inference 

that the defendant himself suffers from bipolar disorder and was in a manic episode at the time of 

the crime. Such testimony alternatively can lay the foundation for a demonstration that the 

defendant does not have a psychiatric disorder if, for instance, the pattern of signs and symptoms 

displayed by the defendant does not correspond to a known syndrome. 

  b. Diagnostic Evidence on Helpfulness 

 When psychiatric evidence addresses the threshold question of the presence of a 

psychiatric disorder it is likely to be helpful to the finder of fact, since most laypeople lack the 

skills to make psychiatric diagnoses on their own. In principle, exceptions to that rule may occur 

when judges or jurors can witness a party’s impairment directly and draw the appropriate 

conclusions (e.g., when a respondent to a guardianship petition alleging the person is suffering 

from dementia takes the witness stand and appears disoriented, confused and forgetful), or 

because framework testimony has clearly described the signs and symptoms associated with a 

given disorder (e.g., Alzheimer’s disease). Even in these cases, however, courts are unlikely to 

exclude as unhelpful psychiatric testimony regarding diagnoses, since the stamp of authority 

conferred by an expert’s testimony may reduce residual uncertainty about the conclusions to be 

drawn. Exclusion may be more likely for claims based on behavioral syndromes that are not 

generally considered mental disorders (e.g., battered woman’s syndrome), if framework 

testimony has clearly described its components and the finder of fact is capable of ascertaining 

whether it is likely to be present in the case.87  

                                                 
87 See, e.g., State v. Ritt, 599 N.W.2d 802, 811 (Minn. 1999) (“Testimony on battered woman 

syndrome is limited to a description of the syndrome’s general nature and the expert is not 

allowed to testify whether a particular defendant or witness suffers from the syndrome because 
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 Psychiatric evidence that speaks specifically to the functional impairment at issue in the 

case (e.g., lack of ability to form a specific intent or inability to manage one’s affairs) is likely to 

be deemed helpful, assuming legal rules do not bar its introduction for other reasons.88  However, 

when testimony about functional abilities is framed in terms of the ultimate legal standard, it may 

be excluded as trenching on the prerogative of the finder of fact. The most notable example is 

embodied in the federal insanity defense statute, which bars the introduction of expert testimony 

about a defendant’s ability to “appreciate the nature and quality or the wrongfulness of his acts,” 

the standard for criminal responsibility.89  Even in jurisdictions without a statutory bar to the 

admission of testimony that addresses the ultimate legal issue, which will usually reflect a 

specific functional capacity of the defendant or plaintiff, judges retain the discretion to block the 

introduction of such testimony as going beyond the expertise of the witness or invading the 

province of the jury. 

 3. Reliability and Validity of Methods and Principles 

 Since psychiatric evidence will be relevant to a large number of cases, and in principle is 

likely to be helpful to the finder of fact when mental state concerns and behavioral capacities are 

at issue, questions regarding admissibility will often come down to issues related to reliability 

and validity. Are the psychiatric categories being described valid (i.e., “real”) entities that can be 

distinguished reliably from other mental disorders or the absence of mental disorder, and do they 

                                                                                                                                                             

the expert testimony may be perceived as evidence on the ultimate issue of guilt or innocence, or 

as an unwarranted ‘stamp of scientific legitimacy’ to the testimony.”); see also State v. Laprade, 

958 A.2d 1179, 1186-87 (2008) (Court upheld trial court’s allowance of prosecutorial use of the 

syndrome to explain the woman’s recantation when the expert “confine[d] her testimony to her 

general knowledge, and [did] not comment on the parties or the specific facts of the case.”). 

88   See, e.g., Clark v. State, 548 U.S. 735, 774 (2006) (Court refused to invalidate Arizona 

statute that prohibited expert testimony about the defendant’s diagnosis, or what the Court called 

“mental disease” evidence.). 

89 FED. R. EVID. 704(b). 
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impact the functional abilities in question? The Daubert court identified 4 factors to help guide 

judges in making admissibility determinations on reliability and validity grounds: (1) whether the 

theory or technique can be, and has been, tested, (2) whether there is an acceptable error rate for 

the evidence and whether there are adequate standards for controlling the technique’s operation, 

(3) whether the theory or technique has been subjected to peer review and publication, and (4) 

whether there is “wide-spread acceptance” of the theory or technique.90  Kumho Tire added a 

fifth factor: (5) whether the expert “employs in the courtroom the same level of intellectual rigor 

that characterizes the practice of an expert in the relevant field.”91  These factors were not meant 

as a simple checklist, but instead describe the sorts of criteria that scientists themselves might 

consider in assessing scientific claims.  In that way they ought to be evaluated separately and 

together, as part of the overall evaluative process of assessing reliability and validity. 

  a. Testing 

 Testability of evidence goes to the heart of the scientific basis for an expert’s 

conclusions. Only propositions that are testable can be considered subject to the scientific 

method, that is, capable of being empirically verified or disproved. Expert testimony based on 

non-testable assertions, or generalized “experience,” may be admissible in some cases (e.g., the 

conclusion of an art historian regarding the painter who produced a particular work of art [“In 

my opinion, this was painted by Renoir.”] and its value [“Based on my experience, I would 

estimate this painting to sell at auction for between $4 million and $6 million.”]).92  However, 

                                                 
90   Daubert, 509 U.S. at 592-94. 
91   Kumho Tire, 526 U.S. at 152. 
92  It is important to note, however, that even when experts rely on experience they must explain 

how their experience is related to or truly supports their proposed testimony.  See Advisory 

Committee’s Note to Rule 702 (2000 Amendment) (“If the witness is relying solely or primarily 

on experience, then the witness must explain how that experience leads to the conclusion 

reached, why that experience is a sufficient basis for the opinion, and how that experience is 
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this type of testimony is not scientific testimony, and hence needs to be judged by standards 

other than those laid out in Daubert and related cases at the state level. On the other hand, 

psychiatric testimony—as a type of medical testimony—is generally presumed to have a 

scientific basis, and insofar as possible must be based on testable propositions. 

   i. Framework Evidence on Testing 

 As applied to framework testimony about psychiatric diagnosis, testability requires clear-

cut criteria for defining disorders and determining when they are present. A second component 

of Morse’s challenge, noted above,93 to the introduction of psychiatric diagnosis in court is the 

allegation that one cannot “conclusively verify” whether someone has a mental disorder—i.e., 

the constructs of mental disorders are not testable.  Therefore, Morse argues, because there is no 

such thing as an independently “correct” or “incorrect” mental health diagnosis, the role of 

experts should be limited to describing their observations of a person’s behavior.  He maintains 

that they should not be permitted to offer opinions about the normality or pathological nature of 

that behavior, or to place a diagnostic label on it.  Although it may be true that “conclusive 

verification” is rare in psychiatric diagnosis, given the absence of biological measures, we 

suggest that it is neither a useful nor a legally relevant standard.   

 Psychiatric diagnoses are customarily used in clinical practice for highly consequential 

decisions, often as consequential as the determinations made in court. As in the clinic, judgments 

about whether the data supporting the validity of a given diagnosis are sufficient for it to be 

admissible for legal purposes will need to be made in light of the specific data on which the 

construct is based. In that regard, the task force working on the most recent revision of the DSM 

                                                                                                                                                             

reliably applied to the facts.  The trial court’s gatekeeping function requires more than simply 

‘taking’ the expert’s word for it.’”). 
93  Morse, supra note ___, at ___. 
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identified a set of validators to which they would look to determine the validity of a proposed 

diagnosis. A proposed diagnosis was presumed to have increasing validity the more it could be 

demonstrated that persons diagnosed with a given criteria set shared groups of common traits. 

These include:  1) antecedent validators (familial aggregation; socio-demographic and cultural 

factors; environmental risk factors; prior psychiatric history); 2) concurrent validators (cognitive, 

emotional, temperament, and personality correlates; biological markers [e.g., molecular genetic 

markers, neural substrates]; patterns of comorbidity); and 3) predictive validators (diagnostic 

stability, course of illness, response to treatment).94  Similar standards are generally applied to 

other medical diagnoses. In the end, then, the question should not be whether diagnostic 

categories meet an impossibly high standard of absolute validity (e.g., “conclusive verification”). 

The evidence supporting a given psychiatric diagnosis will admit of degrees.  The question ought 

to be whether evidence from the available validators is sufficiently strong to be of use for the 

particular context in which the diagnosis is being applied. Thus, when the admissibility of a 

psychiatric diagnosis is called into question on the basis of testability, it is imperative to consider 

the bases on which the diagnostic construct rests. There can be no one-size-fits-all approach to 

the testability of mental health evidence. 

 Framework evidence about functional abilities is less theoretically fraught, but 

nonetheless potentially challenging to evaluate.  Complicating the analysis in many cases is the 

paucity of data on the relationship between psychiatric disorders and many legally relevant 

functional impairments. Unfortunately, systematic examination of the functional abilities that are 

likely to be at issue in court began only in the last several decades, and the aggregate data from 

which conclusions can be drawn are often extremely limited. The extent of available framework 

                                                 
94  See supra note ___. 
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evidence also varies by the temporal focus of the evaluation.  Retrospective assessments (e.g., 

what was defendant’s state of mind at the time of a crime?) are the least well-validated, in part 

because of the difficulty of gathering confirmatory data; predictive assessments (e.g., how well 

will this parent in a custody dispute raise his children if granted custody?), have variable 

amounts of framework evidence, with the best-developed body of data applying to violence risk 

assessments.  In contrast, current functioning assessments (e.g., what is this alleged incompetent 

person’s capacity to manage her financial affairs?) likely have the largest amount of framework 

evidence, although even here there is considerable variation.95  Thus, experts’ conclusions are 

likely to be based on extrapolations from limited data sets, a body of documented clinical 

observations (e.g., case reports of delusionally motivated behaviors in schizophrenia), and the 

expert’s own clinical experiences.  

 Although most psychiatric assessments of functional impairment today derive from 

clinical examination supplemented by collateral information, the last several decades have seen a 

proliferation of structured instruments that are designed to aid in these assessments.96 These tools 

range from instruments for assessment of competence to stand trial or competence to consent to 

medical treatment, to parenting capacity, violence risk (including special instruments to assess 

likelihood of sexual offenses), criminal responsibility, and ability to manage tasks of daily living. 

Some tools merely structure the evaluation and leave it to the assessor to draw conclusions about 

the nature and degree of impairment. Other instruments provide a quantitative measure of 

impairment, sometimes with explicit cut-offs to indicate when the impairment has reached a 

legally relevant point. Use of such instruments in court is still relatively uncommon, although 

                                                 
95 See generally THOMAS GRISSO, EVALUATING COMPETENCIES: FORENSIC ASSESSMENTS AND 

INSTRUMENTS (2d ed. 2003). 

96 Id. 
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there is reason to believe that some classes of instruments are now used more often (e.g., 

violence risk assessment tools),97 and some are even statutorily required in some states (e.g., 

sexual offense recidivism risk assessment tools).98  Psychologists, with their extensive training in 

the use of assessment instruments, are more likely to employ these approaches than other types 

of mental health professionals.  

 When assessment instruments are used, among the questions that should be asked are 

whether there are data indicating the reliability and validity of the instrument and how strongly 

they support its use.  Relevant areas to explore here will include interrater reliability (do different 

evaluators using the instrument come up with similar scores or conclusion?), test-retest reliability 

(are the findings from the instrument likely to be stable over time?), content validity (does the 

instrument reflect the legally relevant constructs for the assessment being performed?), 

convergent validity (does the instrument yield similar results to other means of assessing this 

functional capacity?), and discriminant validity (how well does the instrument perform in 

                                                 
97 Va. Code Ann. 37.2-903(C) (2005).   M. Doyle & M. Dolan, Violence Risk Assessment: 

Combining Actuarial and Clinical Information to Structure Clinical Judgments for the 

Formulation and Management of Risk, 9 J. PSYCHIATRIC & MENTAL HEALTH NURSING, 649 

(2002). 

98 Va. Code Ann. 37.2-903(C) (2005): 

“ Each month, the Director shall review the database and identify all such prisoners who 

are scheduled for release from prison within 10 months from the date of such review or 

have been referred to the Director by the Virginia Parole Board under rules adopted by 

the Board (i) who receive a score of five or more on the Static-99 or a similar score on a 

comparable, scientifically validated instrument designated by the Commissioner, (ii) who 

receive a score of four on the Static-99 or a similar score on a comparable, scientifically 

validated instrument if the sexually violent offense mandating the prisoner's evaluation 

under this section was a violation of § 18.2-61, 18.2-67.1, 18.2-67.2, or 18.2-67.3 where 

the victim was under the age of 13, or (iii) whose records reflect such aggravating 

circumstances that the Director determines the offender appears to meet the definition of 

a sexually violent predator. The Director may exclude from referral prisoners who are so 

incapacitated by a permanent and debilitating medical condition or a terminal illness so 

as to represent no threat to public safety.” Va. Code Ann. 37.2-903(C) (2005). 
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distinguishing impaired from unimpaired groups?).  In addition, decisions about admissibility 

should take into consideration whether the instrument has been shown to be valid for the class of 

persons of which the defendant or plaintiff is a member and for the setting in which the 

instrument is being used.  Taken together, these two considerations encompass the notion of 

generalizability, that is, whether we can extrapolate from the people studied in the development 

and validation of the instrument to the current subject(s) and from the experimental situation to a 

real-world setting. For example, a violence risk prediction instrument validated exclusively on a 

sample of men may not be equally applicable to women.99  In addition, even instruments with 

good psychometric characteristics (i.e., reliability and validity) will yield inaccurate results if not 

administered in a standardized fashion, and some instruments require formal training for reliable 

application.100  Finally, even when assessment instruments yield a quantitative result, they may 

call for clinician judgment in drawing the ultimate, legally relevant conclusion (i.e., the 

defendant is not capable of cooperating with her attorney in her own defense), a step that may 

introduce considerations of reliability and validity of its own.  

   ii. Diagnostic Evidence on Testing 

 At the level of evidence regarding the diagnosis and functional ability of a particular 

party in a case, testability in the usual sense is inherently problematic. By definition, validity and 

reliability require analysis of aggregate data.  One cannot determine in a rigorous way the 

validity or reliability of a single judgment. Even inquiry regarding the accumulated experience of 

a given psychiatric expert is usually impossible, since data on the accuracy of their diagnostic 

                                                 
99 See Doe v. Sex Offender Registry Board, 466 Mass. 594, ---N.E.2d--- (Mass. 2013) (vacating 

classification of female appellant as a Level 1 sex offender on the grounds that the criteria 

applied were derived entirely from studies of recidivism in male sex offenders). 

100 The Hare PCL-R Training Program, http://www.hare.org/training/; Evaluation of Risk for 

Violence Using the HCR-20 Version 3, http://www.concept-ce.com/evaluation-of-risk-for-

violence-using-the-hcr-20-version-3/; accessed 8/1/2014.  

http://www.hare.org/training/
http://www.concept-ce.com/evaluation-of-risk-for-violence-using-the-hcr-20-version-3/
http://www.concept-ce.com/evaluation-of-risk-for-violence-using-the-hcr-20-version-3/
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and functional determinations are almost never available. However, in place of outcome 

measures, courts can resort to process analysis. That is, to the extent that valid and reliable 

processes have been defined for the assessment in question (e.g., making a psychiatric diagnosis 

of depression by applying DSM-5 criteria, or evaluating competence to stand trial of a criminal 

defendant with a standardized instrument developed and validated for the purpose) it is possible 

to ask about the extent to which the expert followed the appropriate process. 

 When it comes to establishing a standard psychiatric diagnosis, professional guidelines 

call for application of the relevant DSM-5 criteria.  However, accurate determination of the 

presence of relevant signs and symptoms requires a careful, and often sensitive, clinical 

examination.  The likely reliability and validity of diagnostic conclusions can be estimated, in 

part, by determining whether a complete evaluation was performed, with inquiry into the usual 

areas of investigation, including history of the presenting illness, past psychiatric history, social 

history (including educational and occupational histories), family history, medical history 

(including substance use and prescribed medications), and contemporaneous mental status 

examination.101  Depending on the circumstances, data may also need to be gathered from 

records (e.g., past medical records) and collateral sources (e.g., family members). In addition, 

although currently used only in a minority of clinical evaluations, there are a growing number of 

structured diagnostic instruments that can be utilized.102  In general, structured approaches 

achieve higher levels of reliability, but they are time-consuming, may be difficult to apply in 

forensic settings, and often raise questions of validity (i.e., whether the questions in the 

assessment schedule effectively capture the constructs embodied in the diagnostic criteria). If 

such instruments are used, consideration will need to be given to their validity and reliability in 

                                                 
101 Melton et al., supra note [55], at 43-67. 

102 Grisso, supra note [91]. 
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general, as well as whether there may have been limitations on their likely accuracy in a 

particular case (e.g., an uncooperative evaluee or an untrained examiner).   

 Many commentators believe that the use of structured assessments will improve the 

quality of psychiatric testimony regarding functional impairments.103  However, the promise of 

greater reliability and validity in psychiatric assessments depends on the quality of the 

instruments, their appropriate use, and the correct interpretation of their results. Poorly designed 

measures or instruments that are used improperly will only confuse the fact-finding process, as 

would conclusions reaching beyond the actual explanatory power of the instruments being used. 

Hence, exploring the data on the basis of which these instruments are applied in individual 

assessments is crucial for assessing their appropriate use. 

 One final caveat regards an additional variable—the possibility of bias.  When a 

diagnosis is challenged on reliability grounds, it may seem that diagnoses that rely on standard 

criteria (i.e., those based on the DSM) and arrived at through usual diagnostic practice should 

generally be considered admissible, as the clinical scientific literature generally supports the 

reliability of those practices. However, the nature of adversarial legal contexts necessitates 

further cautions about generalizing from data suggesting good diagnostic reliability in clinical 

settings.  Of course, there may be deliberate bias when an expert is consciously motivated to 

produce a result advantageous for his or her side.  But some research supports the possibility that 

mental health experts may be unconsciously biased as well. In a study of experts in sexually 

violent predator cases using a standardized rating instrument that measures psychopathy, 

prosecution experts produced psychopathy scores consistently higher than those of defense 

experts—i.e., the usual reliability of the instrument used was markedly reduced in the context of 

                                                 
103  Charles L. Scott, Believing Doesn't Make It So: Forensic Education and the Search for 

Truth, 41 J AM. ACAD. PSYCHIATRY & L. 18 (2013). 
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a legal contest.104   The same research group has also found preliminary evidence that other 

forensic assessment tools may be subject to expert bias in adversarial contexts.  For example, one 

study of the use of an actuarial risk-assessment tool in sexually violent predator assessments 

found evidence for adversarial allegiance – i.e., risk scores from opposing evaluators differed in 

a direction that supported the party who retained their services.105  Thus, reasons to suspect bias, 

conscious or unconscious, should be carefully examined.   

  b. Error Rate 

 The concept of an error rate is intrinsically related to the testability of the underlying 

process on which expert testimony is based. No scientific process is perfectly accurate when 

repeated many times.  Some degree of error is present in any analytic approach, which means 

even if most outputs are accurate (i.e., the error rate is low), some will be wrong. Error can be 

systematic (e.g., a set of diagnostic criteria omits a key symptom that is highly associated with 

the condition) or random (e.g., a psychiatrist occasionally forgets to ask about one or another of 

the diagnostic criteria, and is left with an incomplete set of data from which to make a diagnostic 

judgment), and can affect both the reliability and the validity of a determination.  

   i. Framework Evidence on Error Rate 

 Not all mental disorder constructs show the same degree of reliability and validity. They 

can be quite heterogeneous with regard to rates of error. For instance, the classic disorder of 

schizophrenia has been well characterized after decades of study, and accordingly, its diagnostic 

reliability over time has been good, as demonstrated in studies beginning in the 1970s and 

                                                 
104 Daniel C. Murrie, et al., Are Forensic Experts Biased by the Side that Retained Them? 24 

PSYCHOL. SCI. 1889 (2013). 

105 Daniel C. Murrie, et al., Rater (Dis)agreement on Risk Assessment Measures in Sexually 

Violent Predator Proceedings: Evidence of Adversarial Allegiance in Forensic Evaluation? 15 

PSYCHOLOGY, PUB. POL’Y. & LAW 19 (2009). 
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continuing through the recent DSM-5 field trials.106  In contrast, “attenuated psychosis 

syndrome” (APS) was proposed as a new disorder for DSM-5 as a type of “prodrome” (i.e., an 

early set of symptoms preceding the full onset of disorder) for psychotic disorders such as 

schizophrenia. Although some research supports its existence, a lack of broader sufficient 

empirical support for its status as a disorder led to its being included only in a section of DSM-5 

identifying conditions for future study.107   

 Reliability and validity must also be distinguished from one another, and keeping these 

concepts straight can help further to parse the data on error rates.  For example, the relatively 

new concept of APS was thought to have questionable validity, despite some preliminary data 

suggesting that its inter-rater reliability might be acceptable.108  Some of those validity concerns 

had to do with real-world implementation issues, such as the potential for misdiagnoses 

(especially the likelihood of a substantial number of false positive diagnoses) or incorrect ideas 

about what the diagnosis indicated.  In the end, the conclusion was that more research is needed 

to support its status as a disorder, but not because of reliability problems. On the other hand, 

some diagnoses studied in DSM-5 field trials did not achieve strong reliability, despite 

considerable agreement that they qualify as true mental disorders.  For example, Alcohol Use 

Disorder was found to have a middling interrater kappa value of 0.40, on the border of the 

“questionable” range.109  However, few clinicians would dispute the idea that there exists a class 

of substance-related and addictive disorders.  Despite uncertain diagnostic reliability measures 

for this class, then, its validity as a mental disorder is supported by the clinical community and it 

                                                 
106  Regier et al., supra note [50], at 59-70. 

107  Regier et al., supra note [50], at 59-70. 

108  Ming T. Tsuang, et al., Attenuated Psychosis Syndrome in DSM-5, 150 SCHIZOPHRENIA 

RESEARCH 31 (2013). 

109 Regier et al., supra note [50], at 59-70. 



G2i psychiatric diagnosis 58 Revised 8/17/14 

 

continues to be recognized by the DSM-5. Thus, while quantitative measures of reliability can be 

helpful in determining admissibility, they will need to be considered in light of other evidence 

regarding a particular disorder. 

 With regard to functional assessments, data typically are sparse to non-existent regarding 

rates of error for particular determinations (e.g., judgments of competence to waive Miranda 

rights). The situation is somewhat better when structured assessment instruments are used in 

these evaluations, since authors of instruments usually will have published data characterizing 

their validity and reliability.  However, there are often questions about the comparability of the 

population on which an instrument has been developed and tested to the person being evaluated 

in a given case that complicate the interpretation of such data.  As noted above, the paradox in 

most courts today is that, because data on error rates are available for structured assessment 

instruments but not for clinical evaluations, the former, which may have higher levels of 

reliability and validity, tend to be scrutinized more closely than the latter, with which courts have 

grown familiar over the years.110  

 In making admissibility determinations, courts will need to assess whether rates of error 

in a diagnostic process or functional assessment—even if acceptable to the clinical community—

are tolerable in the courtroom.  Whereas clinicians faced with a patient in distress may choose to 

treat on the basis of a more-likely-than-not diagnostic determination (i.e., where the error rate 

could approach 49%), recognizing both the patient’s need for assistance and the clinician’s 

ability to modify the diagnosis over time as additional information becomes available (e.g., 

response to treatment), considerations in the courtroom may be substantially different. Finders of 

fact often are making one-time judgments that are not easily susceptible to alteration as new 

                                                 
110  Appelbaum, supra note [41]. 
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information appears. If psychiatric evidence is to be relied on for that purpose, courts might 

reasonably want to know that the likely rate of error is lower than might be tolerated in the clinic.   

   ii. Diagnostic Evidence on Error Rate 

Once a sufficiently valid and reliable framework for assessing diagnostic and functional 

characteristics has been established, the next step in the assessment of admissibility will turn on 

the extent to which general rates of error are likely to apply to the current evaluation. Even 

diagnostic criteria with strong indicators of validity may be applied in a haphazard fashion, 

yielding conclusions of questionable reliability. Put differently, there may be no question that 

schizophrenia is a valid diagnosis, but considerable doubt may exist as to whether this defendant 

suffers from it. Data regarding rates of error in the assessment of particular disorders may be 

helpful here, since some criteria are easier to apply reliably than others. For example, as noted 

above, auditory hallucinations are a common symptom of schizophrenia that is capable of 

reliable determination.111 On the other hand, the most recent revision of the DSM no longer gives 

special status in the diagnostic process for schizophrenia to the presence of “bizarre delusions.”  

Previously, bizarre delusions were considered particularly strong evidence of schizophrenia, and 

the presence of this symptom alone was—in combination with duration and impairment 

criteria—sufficient to make the diagnosis.  The DSM-5, however, eliminated the special status of 

bizarre delusions because clinicians in practice had difficulty reliably distinguishing bizarre from 

non-bizarre delusions.112  However, even if a set of diagnostic or functional criteria can be shown 

to be susceptible to reliable application, it may still be the case that it was employed in a given 

                                                 
111  A.Y. Tien, Distributions of Hallucinations in the Population, 26 SOC. PSYCHIATRY & 

PSYCHIATRIC EPIDEMIOLOGY 287 (1991).   

112  Highlights of Changes from DSM-IV-TR to DSM-5, American Psychiatric Publishing, 

http://www.dsm5.org/Documents/changes%20from%20dsm-iv-tr%20to%20dsm-5.pdf, accessed 

November 22, 2013. 

http://www.dsm5.org/Documents/changes%20from%20dsm-iv-tr%20to%20dsm-5.pdf
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case in a fashion that was likely to impair its reliability. Overly brief clinical examinations, 

uncooperative evaluees, failure to examine past treatment records, and unavailability of collateral 

informants can all limit the reliability with which a diagnosis can be made. As is evident, these 

are fact-specific determinations regarding the degree of reliance on a diagnostic judgment or 

functional assessment in a given case.  

In principle, determinations of admissibility might be facilitated by knowing the error 

rates of individual experts. Some psychiatrists, for example, may be better trained or simply 

more meticulous about the conduct of their evaluations. Experts may differ in the degree to 

which they remain current with the research and clinical literature, and hence the extent to which 

they are able to apply contemporary understandings to the diagnostic or functional assessment 

process. The result may be consistent differences in the accuracy (i.e., false positive and false 

negative rates) with which determinations are made. However, it is almost never the case today 

that such data are available. For judgments regarding past events (e.g., mental state at the time of 

a crime) and contemporary status (e.g., competence to stand trial), the absence of—or difficulty 

in obtaining—a “gold standard” determination against which an expert’s judgment can be 

compared renders calculation of error rates impossible. For predictive judgments (e.g., likelihood 

that a sexual offender will recidivate), systematic followup is usually lacking and interventions 

undertaken in response to the prediction often preclude assessment of its accuracy (e.g., a sexual 

offender who is identified as likely to commit subsequent offenses may be involuntarily 

committed to a treatment facility, leaving the accuracy of the judgment incapable of being 

assessed).  

Although consideration of error rates associated with particular evaluators is unlikely to 

be possible in most cases, Daubert provided some additional guidance as to how courts might 
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nonetheless assess the likelihood of error.  By indicating that “in the case of a particular 

scientific technique, the court ordinarily should consider…the existence and maintenance of 

standards controlling the technique's operation,”113 the Court pointed to the importance of 

standardized approaches to assessment based on empirical data, where available, and on 

professional standards, where data are lacking. One of the advantages of DSM for the courts, 

with its structured lists of diagnostic criteria, is to provide a clear standard by which an expert’s 

diagnosis can be judged.  Assuming framework evidence has established to the court’s 

satisfaction the validity and reliability of a particular set of diagnostic criteria, the expert’s 

reliance on those criteria provides some assurance of the accuracy of the diagnosis.  

An additional consideration is the reliability with which the expert gathered the 

information on which a determination is made of whether a criterion has been met.  As an 

example, one of the criteria for a diagnosis of major depression is “markedly diminished interest 

or pleasure in all, or almost all, activities most of the day, nearly every day.” The reliability of 

this determination can be reduced by an evaluator neglecting to ask the question, failing to 

ascertain whether a reported lack of pleasure in a particular activity (e.g., watching football 

games) extends to all or almost all other activities, or not inquiring whether the person’s 

diminution in interest lasts most of day and is present nearly every day.  Of course, the failing 

may not be the expert’s.  The party being evaluated may avoid responding to a question or 

respond in an ambiguous manner that cannot be clarified with followup questions.  Or neither 

party may be at fault, but the setting in which the evaluation takes place is sufficiently noisy or 

otherwise distracting that the evaluee cannot focus on the question and provides inaccurate 

information, or the examiner cannot hear the response. When considering the quality of the 

                                                 
113   Daubert, 509 U.S. at 594. 
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evaluation, a court may need to consider whether professional standards were adhered to in its 

conduct.  For example, did it take place in a quiet, private space, with ample time for questions to 

be asked and probed, and was the evaluator systematic about the process of gathering the 

relevant information.  

Many of the same considerations apply to assessments of functional impairment. 

Assuming the clinical assessment process or the structured assessment instrument that was used 

is sufficiently valid and reliable to pass the framework analysis, courts will then need to assess 

whether the expert conformed to accepted standards in the conduct of the evaluation, including 

the use of any instruments involved.  In some respects, this is a more challenging determination 

than the comparable assessment of testimony about diagnosis because there is no DSM-5 

equivalent for functional capacities.  Beyond the operative legal standards, which can be stated at 

a high level of abstraction (e.g., “the defendant, as a result of a severe mental disease or defect, 

was unable to appreciate the nature and quality or the wrongfulness of his acts”114), there is 

typically no definitive source of criteria to be applied.  Hence, in addition to assessing whether 

the examination process comports with accepted professional standards (organizations of 

forensic professionals have produced guidelines for many—though not all—forensic 

evaluations),115 the court must assess the reasonableness of the criteria applied to the 

determination of the presence and degree of functional impairment.  Some guidance with regard 

to the latter will come from professional guidelines and textbook authors, both attempting to 

distill best practices of the field, but there will usually be less guidance available for the court 

than in the case of standard psychiatric diagnoses.  

                                                 
114  See, e.g., 18 USC §17 (1984). 

115  American Academy of Psychiatry and the Law, Ethics Guidelines for the Practice of Forensic 

Psychiatry, Adopted May, 2005. http://www.aapl.org/ethics.htm; accessed 8/1/2014. 

http://www.aapl.org/ethics.htm
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  c. Peer Review and Publication 

 Publication of research findings in peer-reviewed journals is a basic expectation in much 

of academia, including psychiatry (and the other health and mental health professions). This 

includes studies of the validity and reliability of diagnostic and functional assessments. Journals 

conduct peer review by sending submitted manuscripts to reviewers whom they consider 

knowledgeable about the topic being addressed. Reviewers’ comments are taken into 

consideration by the editors in determining whether to accept or reject the manuscript, or to 

request revisions prior to re-review.116 The quality of a peer review process depends on the 

degree of knowledge of the pool of reviewers on which a journal can draw, and how carefully the 

reviewers who are chosen consider the manuscript. Since journal editors can elect to ignore some 

or all of a reviewer’s objections, their commitment to peer review and their personal knowledge 

of the topic under consideration play an important role as well. Although imperfect, peer review 

is relied upon for decisions about promotion, grant awards, and allocation of other resources, in 

addition to publication. 

 Not every type of document that may be useful to the court in assessing the admissibility 

of an evaluation, though, will appear in the peer-reviewed literature.  For instance, guidelines 

produced by professional organizations, having gone through a consensus-development process, 

will often not be subject to subsequent peer review. Moreover, the quality of peer-reviewed 

journals is not equal.  Some journals—usually those with higher “impact factors”—are generally 

recognized as more rigorous than others.117  The proliferation of professional journals in recent 

years, driven in part by commercial models of online publication that rely on payments from 

                                                 
116  Ray Spier, The History of the Peer-Review Process, 20 TRENDS IN BIOTECHNOLOGY, 357 

(2002). 

117  Eugene Garfield, The History and Meaning of the Journal Impact Factor, 295 JAMA 90 

(2006). 
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authors to cover the cost of production, have diluted the overall quality of the published literature 

and heightened the disparities across journals.118 Moreover, even some research published in the 

best peer-reviewed journals is ultimately shown to be wrong.119  Hence, while peer review for 

publication purposes can be a helpful indicator of the quality of the database that underlies an 

expert’s reasoning, it is not a sine qua non.120  

 Finally, it is worth noting briefly that peer review occurs in scientific fields in many ways 

that extend beyond the referee process endemic in academic journals.  For instance, research that 

is supported by public or private grants has often received extensive formal peer reviews.  Books 

published by university presses similarly are peer-reviewed, often both before a contract is 

offered to the author and again when a final manuscript is submitted.  And, of course, scientists 

continue to review and comment on research long after its publication date, analyses that might 

be found in blogs, websites dedicated to such commentary, letters to the editor, or subsequent 

research papers. 

   i. Framework Evidence on Peer Review and Publication 

 Criteria for standard psychiatric diagnoses appear in the DSM-5. Although not a peer-

reviewed publication in the usual sense, the DSM development process integrated reviews by 

many experts and clinicians. Work groups were appointed for each substantive area of 

psychiatric diagnosis (e.g., schizophrenia and other psychotic disorders), comprising experts in 

that area, to develop proposals for changes in, additions to, or deletions of diagnostic categories. 

                                                 
118  Gina Kolata. Scientific Articles Accepted (Personal Checks, Too). New York Times, 

Published: April 7, 2013, http://www.nytimes.com/2013/04/08/health/for-scientists-an-

exploding-world-of-pseudo-academia.html?hp Accessed:  8/1/2014. 

119 Haruko Obokata, et al., Retraction: Bidirectional Developmental Potential in Reprogrammed 

Cells with Acquired Pluripotency, 511 NATURE 112 (2014). 

120   Daubert, 509 U.S. at 593. 

http://www.nytimes.com/2013/04/08/health/for-scientists-an-exploding-world-of-pseudo-academia.html?hp
http://www.nytimes.com/2013/04/08/health/for-scientists-an-exploding-world-of-pseudo-academia.html?hp
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Their proposals were posted online, with public comment solicited.121  In some cases, the effect 

of the proposed changes was tested in field trials, where the reliability of resulting diagnostic 

determinations was assessed.  Data from the trials were subsequently published in the peer-

reviewed literature.122 

 When finalized by the work group, proposed revisions were reviewed by the DSM Task 

Force (comprising heads of each work group and an overall chair), a Scientific Review 

Committee (which rated the scientific strength of the proposal),123 a Clinical and Public Health 

Committee (which commented on the clinical implications of the change), a committee of 

elected members from the American Psychiatric Association’s Assembly, and a Summit Group 

(comprising heads of the other review committees, the APA president and president-elect, and 

reviewers with forensic and nosologic expertise) meant to integrate the other levels of input and 

make a recommendation regarding acceptance, rejection or modification. Finally, all diagnoses 

were reviewed by the Board of Trustees of the APA, which made the final decision, taking into 

account the combined input of the other reviewers.124  Hence, in a real sense, the DSM-5 was 

subject to an exhaustive peer review process, albeit not the typical one used by professional 

journals.  

 For what might be termed “atypical diagnoses” – that is, describing syndromes of mental 

disorders that do not appear in DSM-5 – closer scrutiny will be needed.  There may be valid 

diagnostic categories that, for one reason or another, were not included in the DSM, including 

alternative approaches to “cutting the pie” of mental disorders that cluster symptoms differently.  

                                                 
121 DSM-5, supra note ___, at 6-10. 

122 Regier et al., supra note [50], at 59-70. 

123 K. S. Kendler, A History of the DSM-5 Scientific Review Committee, 43 PSYCHOLOGICAL 

MED. 1793 (2013). 

124 DSM-5, supra note ___, at 8-10. 
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Without the extensive peer review process of the DSM to look to, courts will need to examine the 

basis for the evidence proffered, including whether it is supported by peer-reviewed publications, 

whether those studies have been replicated, the quality of the journals in which the research is 

reported, and the extent to which the evidence is generally accepted as valid.  The same is true 

for behavioral syndromes with legal relevance that are not generally recognized as constituting 

mental disorders, such as the battered woman’s syndrome.125  

 Given that clinical approaches to functional assessments typically have not been 

standardized or even studied naturalistically, data to support their accuracy will generally not be 

found in the peer-reviewed literature.126  Courts generally have allowed the admission of such 

evaluations as representative of the standard of practice in the field. However, with the 

availability of structured instruments for a growing number of evaluations, which usually 

provide data on validity and reliability— such data often having been published in peer-reviewed 

journals—we may see changes in judicial practices in the future. It is conceivable that experts 

who fail to use available, validated structured assessments will be asked to justify their choices 

and demonstrate the reliability of the procedures they have elected to follow.  

   ii. Diagnostic Evidence on Peer Review and Publication 

 Insofar as testimony regarding the diagnosis and functional abilities of an individual will 

not usually be susceptible to prospective peer review, this criterion is of limited applicability to 

diagnostic evidence. In some sense, the introduction of multiple experts by one or both parties 

                                                 
125 David L. Faigman. Note, The Battered Woman Syndrome and Self-Defense: A Legal and 

Empirical Dissent, 72 VA. L. REV. 619 (1986). 

126 There are, however, exceptions to this generalization, though they are not very reassuring 

with regard to the reliability of clinical assessment. See, e.g., Charles W. Lidz, et al., The 

Accuracy of Predictions of Violence to Others, 269 JAMA 1007 (1993); D.C. Marson, et al., 

Consistency of Physician Judgments of Capacity to Consent in Mild Alzheimer’s Disease, 45 J. 

AM. GERIATR. SOC. 452 (1997).  
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may mimic peer review by providing some indication that an expert’s conclusions are not so 

idiosyncratic that they are not shared by at least some of the expert’s peers. However, given the 

many variables that can impinge on the objectivity of an expert’s conclusions—beginning with 

the obvious fact that experts are being paid by one of the parties and will have a much more 

limited role in the case if their conclusions are not favorable to that party—there is a significant 

difference between the usual academic peer review process and the mere concurrence of multiple 

expert witnesses. Nonetheless, in some large-scale litigation, teams of experts have been 

assembled and have met as a group to consider the evidence and their conclusions, a process that 

allows some degree of peer criticism to come into play. 

 Although true prospective peer review of expert testimony is difficult to imagine, post 

hoc peer review of expert testimony is not unheard of.  More than two decades ago, the 

American Psychiatric Association issued a report suggesting mechanisms for peer review of 

expert psychiatric testimony, a suggestion picked up by the American Academy of Psychiatry 

and the Law (AAPL), the major U.S. professional organization for forensic psychiatrists.127  At 

its annual meeting each year, an AAPL peer review committee provides confidential review of 

testimony submitted to it by experts themselves (transcripts or videotapes), and typically holds a 

public session to review testimony of an expert who has volunteered for the process. Some other 

medical specialties have developed comparable review mechanisms.128  Were participation in 

                                                 
127  American Psychiatric Association's Council on Psychiatry and Law, Peer Review of 

Psychiatric Expert Testimony, 20 BULL. AM. ACAD. PSYCHIATRY & L. 343 (1992); American 

Psychiatric Association, Resource Document on Peer Review of Expert Testimony, 25 J. AM. 

ACAD. PSYCHIATRY & L. 359 (1997).  

128  “ The [American Academy of Orthopaedic Surgeons] Professional Compliance Program 

Grievance Procedures allow a fellow or member to initiate a grievance against another fellow or 

member who allegedly violated the SOPs on Orthopaedic Expert Witness Testimony that were 

adopted by the fellowship, based on actions that occurred on or after April 18, 2005.”  Holding 
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this voluntary peer review process to increase—and one could imagine academic departments of 

psychiatry and district branches of the APA offering such services—courts might look to 

whether an expert has participated in having his or her testimony peer reviewed as an indication 

of the desire of the expert to remain within acceptable professional standards.  

  d. “Widespread Acceptance” 

 Widespread or “general” acceptance of the approach on which diagnostic or functional 

evaluations are based was the foundation of the Frye standard, which dominated considerations 

of admissibility for 70 years and is still the reigning standard in many jurisdictions. Although 

Daubert does not require widespread acceptance, the decision noted that it was one consideration 

that could be taken into account as an index of the reliability of the proffered testimony. Hence, 

the extent to which an expert’s methods are generally accepted in the relevant professional 

community remains an important consideration today. 

   i. Framework Evidence on “Widespread Acceptance” 

 Psychiatric diagnoses based on DSM-5 categories would appear to have no difficulty 

meeting the widespread acceptance standard.  The DSM is accepted as the standard of practice 

for mental health professionals in the United States, and to a considerable extent in other 

countries as well. For diagnoses that are not included in the DSM, including behavioral 

syndromes of legal interest, demonstration of general acceptance may be more difficult. 

Evidence in that regard can come from the published literature—especially if peer-reviewed—

major textbooks, and documents issued by professional organizations. The same is true for 

assessments of the process by which the evaluation was conducted, such as the areas of inquiry, 

the records reviewed, and the collateral informants interviewed.  

                                                                                                                                                             

Medical Expert Witnesses Accountable, 

http://www.aaos.org/news/bulletin/nov07/youraaos2.asp, accessed 8/1/2014.  

http://www.aaos.org/news/bulletin/nov07/youraaos2.asp
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 Crucial to the outcome of these determinations will be the identification of the relevant 

professional community whose acceptance is being assessed. The debate on the existence of 

“repressed memories,” which came to the attention of the courts in the 1990s, illustrates the 

problem.129  By and large, cognitive psychologists who studied memory tended to discount the 

possibility that a person could repress (i.e., forget) a traumatic memory, only to have it reappear 

years or decades later. In contrast, many clinical psychologists and psychiatrists who worked 

with victims of sexual abuse believed that they had seen instances of the phenomenon 

themselves, and that its reality could not be denied. A court’s choice of one community of 

professionals over the other as relevant to determination of widespread acceptance would result 

in very different outcomes. Along with the threshold problem (i.e., when is acceptance 

widespread enough for the court to recognize it as sufficient), this difficulty in the application of 

the general acceptance standard contributed to much criticism of the Frye approach.130 

Functional assessments do not have a “bible” like the DSM to which to appeal to 

demonstrate their canonical status, though once again professional literature and the guidelines 

produced by professional organizations can be helpful in that regard. The wisdom in not relying 

on widespread acceptance as a mandatory criterion for admissibility is evident in the fact that 

many of the structured assessment instruments, which often yield more reliable and arguably 

more valid determinations of particular capacities than unstructured clinical examinations, are 

not widely used in the field.131 Were widespread acceptance to be insisted upon and defined 

                                                 
129 Elizabeth F. Loftus, The Repressed Memory Controversy, 49 AMER. PSYCHOL. 443 (1994). 

130 James T. Richardson, et al., The Problems of Applying Daubert to Psychological Syndrome 

Evidence, 79 JUDICATURE 10 (1995-1996). 

131 Daniel A. Krauss & Nicholas Scurich, Risk Assessment in the Law: Legal Admissibility, 

Scientific Validity, and Some Disparities between Research and Practice, 31 BEHAV. SCI. &  L. 

215 (2013). 
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narrowly, such improvements could never be introduced into forensic assessment. Hence, for 

many assessment instruments, other indicia of reliability and validity will take precedence, 

including data on testability and error rates. 

   ii. Diagnostic Evidence on “Widespread Acceptance” 

 The most likely source of disagreement among psychiatrists regarding the application of 

otherwise accepted framework evidence to a particular case will concern whether the 

circumstances of such cases would ever permit a valid diagnostic judgment.  For example, in 

other scientific areas, such as eyewitness identification, it is widely accepted that while 

framework evidence regarding factors that interfere with eyewitness accuracy are valid, it is 

never appropriate for an eyewitness expert to testify that a particular identification was or was 

not accurate.  The same might be true in certain areas of psychiatry.  For example, courts have 

limited expert testimony on the battered woman syndrome and gender stereotyping to framework 

evidence, because these forms of psychological expertise are not accepted for diagnostic 

purposes.132  Similarly, as noted previously, although it might be generally accepted that a 

psychiatrist can assess competency of an individual defendant, it is much less widely accepted 

that a psychiatrist can determine whether a particular person was competent last year or will be 

competent next year. 

 In general, assuming framework evidence indicating widespread acceptance of the 

process of evaluation employed by the psychiatric expert, the remaining issues at the diagnostic 

level will relate to whether the expert in fact followed the process described. To the extent that 

the testimony in question addresses issues for which clear professional standards have not been 

formulated—not unlikely given the many permutations of behavior that psychiatric experts can 

                                                 
132 See citations infra note ___. 
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be asked to address—the burden should be on the expert to explain why the approach selected is 

likely to result in valid and reliable results. Courts will also need to determine in each case the 

extent to which the technique used is likely to yield information responsive to the legal issue at 

hand, that is, the question of “fit.” 

  e. “Same Level of Intellectual Rigor” 

 In Kumho Tire, the Court added to the admissibility considerations laid out in Daubert 

and provided that an expert’s testimony should “[employ] in the courtroom the same intellectual 

rigor that characterizes the practice of an expert in the relevant field.”133  This factor, alone, 

cannot substitute for the Daubert guidelines, or other criteria that might assist the required 

assessment, for several reasons.  First, the field itself might not have a reliable or valid 

foundation, so applying the same degree of rigor would amount to no test at all.  Astrology and 

tea-leaf reading are obvious examples, but some practices that fall within the mental health fields 

have dubious bases too.  Second, in some instances the expert’s field and the courtroom are the 

same.  Many forensic specialties, including experts claiming the ability to identify, among other 

things, latent fingerprints, firearms, and bitemarks, exist principally, if not exclusively, for legal 

use.  Finally, third, the standards for “success” in a field might be quite different than the legal 

use to which the evidence is proffered.  Polygraphs might be highly effective deterrents when 

used in national security settings or for obtaining confessions from suspects, but their power to 

deter or obtain confessions may be wholly unrelated to their validity.  Therefore, while the “same 

intellectual rigor” factor is a necessary condition, it is not, by itself, a sufficient condition for 

admissibility. 

 

                                                 
133  Kumho Tire, 526 U.S. at 152. 
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   i. Framework Evidence on “Intellectual Rigor” 

 Intellectual rigor at the framework level should be manifest in the process by which the 

framework evidence has been developed. The multiple layers of review in the DSM development 

process—even if it left some critics unsatisfied with the criteria in one or another category—

constituted an exhaustive process of consideration. If a non-standard (i.e., non-DSM) diagnosis is 

offered, the expert should be able to demonstrate that the process of validating the condition and 

establishing the reliability of its assessment lived up to similar professional standards. For 

functional assessments, if based on standardized instruments, intellectual rigor would suggest 

that they too be validated according to professional standards, preferably with review and 

publication in a peer-reviewed venue. Clinically based evaluations of functional abilities will 

have a more difficult time establishing their intellectual rigor, but they must reflect something 

more than merely the idiosyncratic approach of the evaluator.134  Arguably, the approaches used 

in such assessments should be based on research data indicating their relationship to the focus of 

the evaluation (e.g., inquiries about substance abuse in an evaluation of violence risk are 

supported by a substantial literature demonstrating that substance abusers have higher rates of 

violent acts).  

   ii. Diagnostic Evidence on “Intellectual Rigor” 

 Uncertainty is ubiquitous in the practice of psychiatry, other areas of medicine, and other 

mental health professions.  As noted above, diagnoses are made on a probabilistic basis, with 

recognition that they may need to be adjusted over time. Indeed, the practice of formulating a 

                                                 
134 See Coble v. State, 330 S.W.3d 253 (Tex. Ct. Crim. App. 2010) (psychiatric expert’s 

testimony about future dangerousness at a death penalty hearing should not have been admitted 

because it was based on an idiosyncratic approach, with no clear relationship to the scientific 

literature on prediction. Hence, “the prosecution did not satisfy its burden of showing the 

scientific reliability of Dr. Coons’s methodology for predicting future dangerousness by clear 

and convincing evidence…”) 
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differential diagnosis – that is, a list of conditions that appear to be consistent with a patient’s 

presentation, but only one of which may actually be present – as the basis for further 

investigation is something taught to medical students as soon as they enter the clinic.   

Treatments, especially in psychiatry where interventions are often aimed at symptoms rather than 

underlying causes, are empirical, and subject to change depending on patients’ responses.  

Estimates of functional impairment, even if accurate at the time of the evaluation, may not reflect 

changes in the evaluee’s condition or circumstances in the future. 

 Physicians are taught to recognize and acknowledge this uncertainty in a variety of ways. 

In teaching hospitals and clinics, students and trainees present cases to groups of their peers and 

supervisors for discussion and consideration of the diagnostic and treatment options.  Differential 

diagnoses feature prominently in patients’ charts, and some patients may be admitted to a 

hospital with one or more “rule-out” (commonly abbreviated “R/O”) diagnoses (e.g., “R/O 

myocardial infarction; R/O esophageal spasm”), a frank acknowledgement that the actual cause 

of the patient’s symptoms is still unclear. In discussions with patients and family members, 

including in the process of obtaining informed consent for recommended evaluation or treatment 

procedures, physicians will often share their uncertainty, recognizing it as a piece of information 

that is likely to be material to decisions about patients’ treatment.  

 When evaluations are performed for the purpose of courtroom testimony rather than 

treatment, the degree of uncertainty may be heightened further.  Parties may be uncooperative 

with examinations, may have reasons for answering questions less than truthfully, or may 

malinger symptoms. Examinations often must be conducted in a limited period of time, without 

the possibility of re-examination. A full range of laboratory and x-ray tests may not be available. 

Opportunities for longitudinal follow-up are rare. Records may be unavailable, and collateral 



G2i psychiatric diagnosis 74 Revised 8/17/14 

 

informants may have their own motives for obscuring the truth. Thus, one might expect that 

approaching these evaluations with the “same level of intellectual rigor” as in clinical practice 

would require affirmative acknowledgement of the uncertainty inherent in evaluation practices 

(i.e., in framework testimony) and in the formulation of individual diagnoses and functional 

assessments (i.e, in diagnostic testimony). This conclusion suggests that alternative 

interpretations of the expert’s data, including other diagnostic categories or the possibility that a 

party has exaggerated his or her degree of functional impairment, should be considered by the 

expert, who should be able to articulate a reasonable basis for having rejected them. 

 Such acknowledgements of uncertainty, however, are less common than might be 

expected, in part because the contingencies of the courtroom disfavor them. Attorneys 

understandably want experts with opinions favorable to their case to state them firmly and 

without equivocation. They may encourage psychiatric experts to avoid discussions of 

uncertainty, and may structure direct examinations to limit opportunities for such admissions. 

Although opposing attorneys may want to explore an expert’s uncertainty during cross-

examination, the dynamics of that situation often lead experts to feel that they must 

wholeheartedly defend the conclusions they have come to, lest any admission of uncertainty lead 

the entire edifice of their testimony to crumble. The common result is that conclusions are 

overstated, with the cautions that would ordinarily be urged in the clinical setting put to one side 

on the stand. 

 If courts are to apply the Kumho Tire criterion of intellectual rigor to psychiatric 

testimony, they will need to examine the extent to which the legitimate degrees of uncertainty in 

approaches to, and results of, evaluations are acknowledged. The common requirement that 

physicians state their conclusions “to a reasonable degree of medical certainty” should be helpful 
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in underscoring that absolute certainty is neither required nor likely to be obtained in most cases. 

In essence, the requirement that psychiatric experts think about their data as critically as they do 

in clinical settings is the flip-side of Daubert’s focus on the testability and rate of error inherent 

in an expert’s evaluation. The many pressures militating against acknowledgement of uncertainty 

and risk of error suggest that courts may need to be proactive in considering this criterion for 

admissibility. 

 4. Unfair Prejudice 

 Under the Federal Rules of Evidence trial courts can “exclude relevant evidence if its 

probative value is substantially outweighed by a danger of one or more of the following: unfair 

prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or needlessly 

presenting cumulative evidence.”135   Unfair prejudice can result from testimony that is likely to 

lead the jury to focus on issues not central to the legal determination, or so overwhelm the 

remaining evidence that it results in its undue neglect.  

  a. Framework Evidence on Unfair Prejudice 

 Evidence establishing a framework for standard psychiatric diagnosis or assessment of 

legally relevant functional abilities is unlikely to be unfairly prejudicial, if presented clearly and 

accurately. However, courts may have greater concern about evidence regarding behavioral 

syndromes and their impact on a defendant’s (or in civil cases, plaintiff’s) actions. Some 

purported behavioral syndromes, such as parental alienation syndrome,136 are highly contested. 

                                                 
135 FED. R. EVID. 403. 

136 For both sides of the controversy over whether a legitimate syndrome exists in which one 

divorcing parent “alienates” the other parent from a child’s affections, see William Bernet (ed.), 

PARENTAL ALIENATION, DSM-5 AND ICD-11 (2010); M. Brianna Pepiton, et al., Is Parental 

Alienation Disorder a Valid Concept? Not According to Scientific Evidence. A Review of 

Parental Alienation, DSM-5 and ICD-11 by William Bernet, 21 J. OF CHILD SEXUAL ABUSE 244 

(2012). 
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Although they are unlikely to pass muster under the criteria of testability, known error rates, and 

widespread acceptance, an additional reason for excluding framework testimony about such 

conditions may be the concern that they would lead the jury to focus on matters that are so 

speculative as not to warrant their consideration. Even more commonly accepted behavioral 

syndromes, such as battered woman’s syndrome or child sex abuse accommodation syndrome, 

remain controversial, both as to the validity of the categories themselves and regarding the 

conclusions that can legitimately be drawn from them.137  On the other hand, framework 

evidence regarding approaches to assessing or understanding mental states or behaviors that are 

accepted as sufficiently valid and reliable ought not to be excluded as unfairly prejudicial.  

  b. Diagnostic Evidence on Unfair Prejudice 

 Prejudice at the level of testimony regarding diagnosis or functional impairment could 

result from evidence that is likely to be given undue weight by the jury. Psychiatric testimony 

has been a particular focus of concern in this regard, as manifest in state rules excluding 

psychiatric testimony on a defendant’s mental state in criminal trials, except in support of an 

insanity defense.138  This practice, upheld against constitutional challenge by the U.S. Supreme 

Court in Clark v. Arizona, appears to be based on a fear that such testimony will overwhelm and 

distort the jury’s deliberations, leading them to ignore other considerations or draw unwarranted 

inferences regarding the ultimate issue in the case. Similar concerns have been raised regarding 

testimony about brain neuroimaging studies, with courts worrying that the presentation of such 

images (including structural and functional magnetic resonance imaging (MRI) and positron 

emission tomography (PET)), with their striking color patterns and aura of cutting-edge science, 

will lead jurors to confer undue authority on the conclusions of the expert. In response, trial 

                                                 
137  See citations infra note ___. 

138  Clark, 548 U.S. at ___ (collecting cases and examples). 
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courts have sometimes prevented experts from showing the images to the jury, but allowed them 

to testify about their findings, hoping thereby to mitigate whatever prejudicial effect may 

result.139 

 The concern that psychiatric evidence may be unfairly prejudicial itself may reflect a 

different sort of prejudice.  In particular, critics complain that psychiatric disorders are not “real” 

in the same way that physical illnesses are, and hence that testimony about them will only 

confuse jurors. Moreover, expressions of such concern often ignore data suggesting that jurors 

do not give undue weight to psychiatric testimony, or to evidence based on neuroimaging and 

behavioral genetic findings.140  Inherent in excluding testimony on the basis of likely prejudicial 

impact is the belief that cross-examination will be ineffective in placing the testimony into an 

appropriate context. That would appear to be an empirical question, data regarding which could 

improve the validity of judicial determinations of admissibility.  

 

 C. G2i and the Evolution of Psychiatric Expert Testimony 

 Like other areas of medicine and science more broadly, approaches to psychiatric 

assessment evolve over time as new concepts take hold and new techniques become available. 

Here we highlight two areas in which evolving concepts, in some cases based on new 

technologies, may impact psychiatric expert testimony, and briefly consider how they are likely 

to affect the G2i considerations discussed above. 

 

                                                 
139 Virginia Hughes, Science in Court: Head Case. 464 NATURE 340 (2010). 

140 Paul S. Appelbaum, The Double Helix Takes the Witness Stand: Behavioral and 

Neuropsychiatric Genetics in Court, 82 NEURON 946 (2014); see also Paul S. Appelbaum and 

Nicholas Scurich. Impact of Behavioral Genetic Evidence on the Adjudication of Criminal 

Behavior. 42 J. AM. ACAD. PSYCHIATRY & L. 91 (2014) 
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  1. Dimensional Approaches to Diagnosis 

 Psychiatric diagnosis, like medical diagnosis in general, traditionally has been based on 

dichotomous determinations of the presence or absence of a disorder. As a concrete example, 

either a patient meets the diagnostic criteria for major depressive disorder or he does not. The 

diagnostic criteria in the DSM generally allow for no intermediate state.  Like pregnancy, one 

cannot have a little bit of major depression.141  This categorical approach to diagnosis meets a 

number of needs. For the clinician, it indicates the presence of a disorder that requires treatment 

and often suggests the range of options that are most likely to be effective. For the health insurer, 

it signals that payment for treatment is likely to fall within the scope of an insured’s policy. For 

the legal system, it specifies that the predicate requirement for many legal determinations has 

been met (e.g., disability, civil commitment, insanity defense). In many practical respects, then, 

it is an ideal approach. 

 Categorical diagnoses, however, have been subject to growing criticism in recent years 

on the grounds that they fail to reflect the complexity of mental disorders. Symptoms of 

depression, as most people can testify from personal experience, are not just present or absent, 

but may be present to varying degrees. By imposing particular (critics might say arbitrary) cut-

offs to determine when a diagnosis can be made (e.g., someone who meets 4 symptom criteria 

does not qualify for a diagnosis of major depressive disorder, whereas someone with 5 symptoms 

does), contemporary psychiatric diagnosis often fails to reflect either the experience of patients 

or the biology of the disorders. Hence, there has been considerable discussion in the psychiatric 

and psychological literatures about the possibility of moving toward a dimensional approach to 

                                                 
141 However, DSM-5 does provide for a “course specifier” of “in partial remission,” indicating 

that full criteria for major depression have been met in the past but are no longer met. DSM-5, 

supra note ___, at 162. 
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diagnosis. Under a dimensional approach, rather than determining whether someone does or does 

not meet the criteria for depression, a clinician would assess the extent to which a person 

manifests symptoms of depression along a continuum of severity.  

 When the DSM-5 revision process began, its leaders announced that dimensional 

approaches would feature prominently in the new edition. In the end, however, DSM-5 retained 

an almost entirely categorical approach.142 As a field, psychiatry was not yet ready to give up its 

discrete diagnostic categories and confront the clinical and practical consequences of that 

decision. But the pressure to move toward dimensional diagnoses will continue, raising the 

question of the implications of such a move for psychiatric expert testimony.143 Arguably, 

dimensional characterizations of parties in civil or criminal cases could yield more valid 

evidence at both the framework and diagnostic levels. To the extent that structured approaches to 

dimensional assessment are adopted, diagnostic conclusions may be more reliable as well.  

However, dimensional diagnoses may raise concerns regarding legal fit and helpfulness.  

To the extent that the law continues to think categorically, requiring dichotomous choices to be 

made about the presence or absence of a disorder as a predicate to a variety of legal claims, 

dimensional assessments may neither meet the law’s need for a threshold criterion for the 

application of certain legal rules nor be helpful to fact-finders trying to apply those rules. Of 

course, there may be ways of adapting legal criteria over time to a new, dimensional diagnostic 

                                                 
142 One exception is the new diagnostic category of autism spectrum disorder, which recognizes 

a gradient of severity of symptoms in patients who would previously have been diagnosed with 

Asperger’s syndrome, autism, or pervasive developmental disorder. 

143 The National Institute of Mental Health is promoting a still more radical dimensional 

approach to psychiatric diagnosis. The Research Domain Criteria (RDoC) abandon traditional 

symptom clusters altogether, rating patients along dimensions of biological function (e.g., 

cognitive control, perception, approach motivation). Although beginning to be adopted for 

research purposes, RDoC is not yet validated and not intended at this point for use in the clinical 

realm. See Research Domain Criteria (RDoC) at http://www.nimh.nih.gov/research-

priorities/rdoc/index.shtml.   

http://www.nimh.nih.gov/research-priorities/rdoc/index.shtml
http://www.nimh.nih.gov/research-priorities/rdoc/index.shtml
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framework, such as identifying cut-off points on the spectrum of disorder that would satisfy the 

mental disorder predicate. But the prospect of having dimensional constructs replace categorical 

diagnoses illustrates that improvements in diagnostic validity may not necessarily enhance the 

overall value of diagnostic assessments in court.  

  2. Neuroscience-Based Testimony 

 Whereas dimensional approaches to diagnosis have not yet made their way into the 

courts, testimony supported by neuroimaging and genetic findings is becoming increasingly 

common.144  At this point, psychiatric diagnosis remains almost entirely a clinical enterprise 

based on the signs and symptoms of mental disorders. However, there is a growing body of 

research demonstrating changes in brain structure and function associated with various 

psychiatric disorders, detectable with such technologies as magnetic resonance imaging (MRI) or 

positron emission tomography (PET).145  Likewise, active exploration is underway of the genetic 

correlates of mental disorders.146 Although many of the major psychiatric disorders appear to 

have complex genetic roots that may not be fully explicated for many years, genes that increase 

the risk of such conditions have been identified and are being introduced into evidence to support 

the validity of clinical diagnoses.147  And there are rarer conditions for which genetic testing is 

the definitive determinant of diagnosis (e.g., fragile-X syndrome,148 DiGeorge syndrome). 149 

                                                 
144  Appelbaum, supra note [134]. 

145  Martha J. Farah & Seth J. Gillihan, Diagnostic Brain Imaging in Psychiatry: Current Uses 

and Future Prospects, 14 VIRTUAL MENTOR 464 (2012). 

146  Kenneth S Kendler, What Psychiatric Genetics has Taught us About the Nature of 

Psychiatric Illness and What is Left to Learn, 18 MOLECULAR PSYCHIATRY 1058 (2013). 

147  Deborah W. Denno, Courts' Increasing Consideration of Behavioral Genetics Evidence in 

Criminal Cases: Results of a Longitudinal Study, 2011 MICH. ST. L. REV. 967. 

148  Kathryn B Garber, et al., Fragile X Syndrome, 16 EUROPEAN JOURNAL OF HUM. GENETICS 

666 (2008). 
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Should research on the biological correlates of mental disorders develop to the point where 

neuroimaging and genetic data can accurately identify the presence or absence of a disorder, 

concerns about the validity and reliability of many psychiatric diagnoses may diminish 

considerably. 

 In addition to their use for diagnostic purposes, neuroscience-based techniques are being 

applied to functional assessments. Functional MRI (fMRI), which can detect changes in brain 

activity, is being introduced in capital sentencing hearings to suggest that impaired brain 

functioning may reduce a defendant’s ability to control his behavior and thus render a death 

penalty less appropriate.150  Behavioral genetic evidence regarding the presence of gene variants 

that are associated with increased impulsivity and higher rates of criminal behavior often 

accompanies neuroimaging evidence.151 Quantitative electroencephalography (QEEG), which 

measures brain wave activity, has been introduced for similar purposes.152  Other uses for 

neuroimaging with which the courts must contend include the evaluation of pain, determination 

of brain trauma, and assessment of the veracity of witnesses (although efforts to admit evidence 

on EEG or fMRI-based lie detection have generally been unsuccessful).153 Active research is 

                                                                                                                                                             
149   P.J Scambler, et al., Velo-Cardio-Facial Syndrome Associated with Chromosome 22 

Deletions Encompassing the DiGeorge Locus, 339 THE LANCET 1138 (1992). 

150  Abram S. Barth, A Double-Edged Sword: The Role of Neuroimaging in Federal Capital 

Sentencing, 33 AMER. J. LAW & MED. 501 (2007). 

151  Appelbaum, supra note [134]. 

152   Gerald Gluck, QEEG Accepted in Death Penalty Trial in Florida v. Nelson, 39 

BIOFEEDBACK 74 (2011). 

153  Michael E. Robinson, et al., Pain Measurement and Brain Activity: Will Neuroimages 

Replace Pain Ratings? 14 J. OF PAIN 323 (2013); Leonard Berlin, Neuroimaging, Expert 

Witnesses, and Ethics: Convergence and Conflict in the Courtroom, 5 AJOB NEUROSCI. 3 

(2014); Daniel D. Langleben & Jane Campbell Moriarty, Using Brain Imaging for Lie Detection: 

Where Science, Law, and Policy Collide, 19 PSYCHOL., PUBLIC POL’Y. & LAW 222 (2013). 
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exploring the use of structural MRI for the prediction of criminal recidivism,154 and beginning to 

identify the correlates of the intentional states to which the law has looked to allocate 

responsibility for the consequences of behavior (e.g., negligent, reckless, and purposeful states of 

mind). It seems likely that this list will expand considerably as efforts are made to apply 

neuroimaging to a wider range of functional attributes. 

 Optimists suggest that the introduction of neuroscience-based data will improve the 

reliability and validity of expert testimony. However, a copious literature testifies to the concerns 

that these developments have raised.155  Courts faced with determinations regarding the 

admissibility of neuroimaging and other data will need to apply the full range of criteria 

discussed above, but this time to a complex, unfamiliar, and rapidly developing area of science. 

A new cast of experts—including neurologists, neuroradiologists, neuroimagers, and 

geneticists—will be taking the witness stand together with or in place of the psychiatrists and 

psychologists who are familiar visitors to the courts, each with their own specialized language 

and approaches to assessment. Perhaps most difficult to resolve in many cases will be the 

question of legal fit, that is, whether evidence of genetic predispositions or atypical patterns of 

brain activation actually speak to the issues of concern to the law, including responsibility and 

punishment.156  These developments are only likely to increase the relevance of G2i analysis in 

criminal and civil cases alike. 

                                                 
154  Eyal Aharoni, et al., Neuroprediction of Future Rearrest, 110 PNAS 6223 (2013); Eyal 

Aharoni, et al., Predictive Accuracy in the Neuroprediction of Rearrest, 9 SOC. NEUROSCI. 332 

(2014). 

155  C.C. Meltzer, et al., Guidelines for the Ethical Use of Neuroimages in Medical Testimony: 

Report of a Multidisciplinary Consensus Conference, 35 AMER. J. NEURORADIOLOGY 632 

(2014). 

156  See Stephen J. Morse, Brain Overclaim Syndrome and Criminal Responsibility: A Diagnostic 

Note, 3 OHIO ST. J. CRIM. L. 397 (2005-2006). 
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IV.  CONCLUSIONS 

 The ubiquity of G2i issues in psychiatric expert testimony suggests the importance of the 

courts addressing them in a systematic way. When psychiatric experts are called to the stand, it is 

generally to provide diagnostic evidence regarding an individual plaintiff or defendant. 

However, with uncommon exceptions, that evidence is based on an underlying framework of 

diagnostic or functional assessment with greater or lesser validity. And the application of such a 

framework to the case in question, translating group findings to individual conclusions, will 

reflect varying degrees of reliability and validity. Once this two-stage process is recognized for 

what it is, the door is open for judges to undertake a systematic examination of G2i concerns that 

should be addressed in determining the admissibility of the evidence. 

 The burden of providing the information necessary for this examination, of course, falls 

on the party propounding the testimony. All too often today, psychiatric expert witness testimony 

is accepted after a perfunctory process of establishing the clinical credentials of the expert, to the 

exclusion of careful consideration of the basis for the expert’s testimony. In keeping with 

established standards for admissibility of expert evidence, however, courts should insist on more. 

Experts should be responsible for describing the conceptual framework on which their testimony 

is based, along with the data supporting that framework. In some cases, this process will be 

facilitated by reliance on bodies of data that have been subject to extensive vetting, such as with 

regard to DSM diagnoses.  In other cases, such as when diagnostic categories that are not in the 

standard nosology are being used (e.g., parental alienation syndrome), de novo examination of 

the relevant data may be required. Along with consideration of relevance, helpfulness, and 
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prejudice, careful examination of the reliability and validity of the principles and procedures 

underlying framework evidence is essential.  

 Even valid frameworks, however, do not necessarily yield accurate conclusions regarding 

specific persons. Membership in a group (e.g., persons with post-traumatic stress disorder 

(PTSD)) does not imply that an individual necessarily shares the average tendencies of the group 

(e.g., the fact that most people with PTSD startle easily does not mean that a particular defendant 

with PTSD startles easily). The uncertainties involved in inferring individual characteristics from 

group data imply that in a given case conclusions based on group membership can be stated with 

greater or lesser degrees of certainty, but never without residual doubt. Here again, experts 

should be called on to identify the basis for their inferences, the data supporting their approach, 

and the degree of confidence that reasonably can be placed in their judgments. Even if deemed 

admissible, the weight given to expert testimony may also be affected by G2i concerns, and 

juries may need to be instructed accordingly. 

 This process of taking G2i considerations into account in determining admissibility is 

clearly more demanding of judicial time and attention than much current practice. Although it 

should improve the quality of psychiatric expert testimony as a whole, it will also result in the 

exclusion of testimony that courts may once have relied on routinely to help resolve difficult 

disputes.157  As G2i issues are recognized more broadly in other areas of expert testimony as 

well, similar effects are likely across the board. Whatever the costs, however, the G2i problem 

                                                 
157  As an example, psychiatric and psychological testimony in child custody disputes about 

which disposition is in the best interests of the child—much of which rests on poor or non-

existent empirical frameworks—would be at high risk for exclusion under a more rigorous 

approach, leaving courts to resolve these contentious cases on some other grounds. Elizabeth S. 

Scott & Robert E. Emery, Gender Politics and Child Custody: The Puzzling Persistence of the 

Best Interest Standard, LAW & CONTEMPORARY PROBLEMS (in press). 
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cannot be ignored without undermining the conceptual basis for expert testimony as a whole, and 

hence is in urgent need of judicial attention. 


