International Drug
Policy Consortium

Briefing paper

March 2021

Prisons and COVID-19:

Lessons from an ongoing crisis

Author: Alexander S6derholm?

HARM REDUCTION [ REPRIEVE
INTERNATIONAL INTERNATIONAL




Intfroduction

The disruption caused by COVID-19 has exposed the
health inequities faced by marginalised communities
globally, particularly those deprived of their liberty
in prison settings. As a result of the extreme risks
posed by COVID-19 to these individuals, internation-
al organisations, civil society organisations (CSOs),
and community advocates have called for urgent
criminal justice system and prison reforms. Calls
have been made to address chronic overcrowding in
prisons, the suspension of arrests and incarceration
of people for minor or non-violent offences, and the
urgent roll-out of life-saving health and harm reduc-
tion measures for people who use drugs in custodial
facilities and the community.?2 While it is the state’s
legal obligation to provide adequate care to people
deprived of their liberty,> COVID-19 has shed light
on how many states have reneged on this responsi-
bility. As aptly expressed by a group of researchers,
‘we cannot forget that prison health is public health
by definition’.?

While many states heeded the call to release people in
prison, few have taken substantial steps toward address-
ing the structural issues exposed by COVID-19 within
their criminal justice systems. Meanwhile, others have
not fulfilled their promises to carry out measures such
as early release programmes to reduce overcrowding in
prisons. While these issues received widespread atten-
tion during the early stages of the pandemic, ‘many in-
carcerated individuals and CSOs working on protecting
their rights, health and wellbeing have been left with-
out support’.

The objective of this brief is to bring attention to the
ongoing crisis posed by the COVID-19 pandemic in
prison settings around the world, while prompting
public authorities to provide adequate care for, and to
reduce the numbers of, people in prison, with specific
attention to those incarcerated for minor or non-vio-
lent drug offences. The research for this brief has been
guided by examining the impact of the COVID-19 pan-
demic in three specific areas:

e Policies and procedures in place before a person is
incarcerated, e.g. alternatives to incarceration and
diversion programmes to prevent incarceration.

e Impact of the COVID-19 pandemic on prison con-
ditions, including provision of harm reduction and
treatment services.

Key issues

e A number of countries that have made com-
mitments to decongest prisons have explicit-
ly excluded people detained for drug offenc-
es, including two of the case study countries
in this brief (Colombia and Indonesia).

e Many countries that have implemented
decongestion measures have simultane-
ously failed to prevent or reduce the con-
tinued and disproportionate arrest and
imprisonment of people for minor drug of-
fences, thus undermining attempts to reduce
prison overcrowding.

e Due to overcrowding and the lack of ade-
guate drug treatment and harm reduction
services, hygiene products and sanitation
measures, people in prison, particularly
people who use drugs, are at much high-
er risk of contracting COVID-19 and suffer-
ing serious adverse health consequenc-
es from the virus than individuals in the
general public.®

e There is already a lack of adequate drug de-
pendence treatment and harm reduction
measures inside prisons.® Where such ser-
vices do exist, incarcerated people have ex-
perienced serious restrictions to accessing
them during the COVID-19 pandemic

e Community integration programmes have
failed to support people released from de-
tention to return to their communities dur-
ing the COVID-19 pandemic.

e Post-release care and community integration
programmes available to formerly incarcerated in-
dividuals, with a focus on people imprisoned for
drug offences.

As such, the briefing paper seeks to shed light on the
experiences of people involved with the criminal jus-
tice system prior to, during and after incarceration,
with a focus on four case study countries: Colombia,
Ireland, Indonesia and Kenya.



Methodology

This briefing paper is based on a review of the aca-
demic and grey literature, which guided the research
project design. In addition, it is based on interviews
with 11 key stakeholders from CSOs working with in-
carcerated individuals and people who use drugs in
particular. The paper focuses on four case study coun-
tries, namely Colombia, Indonesia, Ireland (Republic
of) and Kenya. The selection of case study countries
was guided by an overview of the literature, with spe-
cific attention to the three specific areas mentioned
previously, in addition to the capacity of local CSOs to
participate in the research.

Within these case studies, a number of cross-cutting
issues are raised in relation to the three specific ar-
eas covering before, during and after incarceration,
while focusing on one over-arching thematic issue
per country:

e Colombia: the consequences of COVID-19 and the
state response to women in prison

¢ Indonesia: the consequences of poorly managed
decongestion policies

e Ireland: the lack of access to health and social care
for vulnerable and marginalised people in prison

e Kenya: using the COVID-19 pandemic as a policy
window to implement urgent reform to ensure pro-
vision of drug dependence treatment

The impact of COVID-19 on
people in prisons

By February 2021, at least 504,000 people in prison
had contracted COVID-19 across 121 countries, with
over 3,800 recorded deaths across 47 countries.” This
is likely an underestimate due to gaps in data collection
in custodial settings and since many countries do not
have COVID-19 testing arrangements in place in prisons
or do not make data publicly available.® These sombre
statistics demonstrate how COVID-19 has exposed and
exacerbated unacceptable conditions across prisons
globally® and that prisons and other detention facilities
are extreme-risk environments for the spread of COV-
ID-19, particularly in overcrowded contexts and where
hygiene and sanitation standards are lacking.°

The priority responses to COVID-19 that have been
implemented in the community, such as social dis-
tancing measures and access to hygiene products,
have been severely restricted or absent in many de-
tention settings due to prison overcrowding, and a
lack of resources.'* As a result, the WHO has marked
prison facilities as centres of extreme risk unless ac-
tion is taken to combat the spread of COVID-19.2

One of the most significant challenges to preventing
the spread of COVID-19 in penitentiary settings is the
endemic overcrowding of prisons globally. Overcrowd-
ing not only renders it impossible to implement COV-
ID-19 infection prevention protocols, but it also violates
fundamental human rights such as the right to health.®
Incarceration should thus be limited to a “measure of
last resort”, 4 not only during the pandemic but also in
the post-COVID-19 context. Indeed, more systemic and
structural criminal justice system change is required in
the long run to address the vulnerabilities exposed and
exacerbated by the pandemic.®®

As a result of abysmal prison conditions, there have
been widespread unrest and protests across prisons
globally.’® As such, several CSOs have called for urgent
prison and criminal justice system reforms to contain
the virus and protect the health and wellbeing of peo-
ple deprived of their liberty.'’

Similar calls have been made by a number of interna-
tional agencies, such as the World Health Organiza-
tion (WHO), the United Nations Office on Drugs and
Crime (UNODC), the UN Office for the High Commis-
sioner on Human Rights (OHCHR) among many oth-
ers.’® As has been noted by UNODC, addressing the
particular COVID-19 transmission risks in prisons (e.g.
due to overcrowding, lack of hygiene products and
unacceptable sanitation procedures) is not only key
to controlling the spread of the virus inside custodial
settings, but also in the broader community.” As a re-
sult of the crisis posed by COVID-19 in prisons, several
UN agencies released a joint statement in 2020%call-
ing for action by governments to take all appropriate
public health measures to reduce the spread of the
virus, including by reducing prison overcrowding, e.g.
through granting early releases to incarcerated per-
sons. Importantly, appeals have been made for gov-
ernments to comply with international standards for
the treatment of prisoners, such as the United Nations
Standard Minimum Rules for the Treatment of Pris-
oners (the “Nelson Mandela Rules”)?! and the United
Nations Rules for the Treatment of Women Prisoners
and Non-custodial Measures for Women Offenders
(the “Bangkok Rules”).?

The heightened risks of incarceration for
people who use drugs

People who use drugs in prisons have unique needs
and face specific risks as a result of COVID-19, due
to underlying health issues, a lack of access to harm
reduction and healthcare services, and stigma and
discrimination, among others. While the majority of
prisons globally still do not provide adequate treat-
ment and harm reduction measures for people who
use drugs, many of the few custodial settings that



ordinarily provided such services have temporarily
suspended them due to COVID-19.%#

There is a wealth of evidence showing that people
who use drugs are far more likely to experience incar-
ceration during their lives, and that incarceration wid-
ens pre-existing health disparities.*® Among others, it
has been estimated that between 56 to 90% of people
who inject drugs will be incarcerated at some stage of
their lives.?® Evidence also shows that people in pris-
on are more likely to live with drug dependence, HIV,
tuberculosis and hepatitis compared to the general
population.?” For example, a 2015 study of 759 peo-
ple recently admitted into two New York State prisons
found that 34% suffered from respiratory illnesses.?®
These individuals are at a heightened risk of experi-
encing extreme adverse health consequences as a
result of contracting COVID-19. Importantly, a recent
report found that the COVID-19 mortality rate in the
United States was three times higher in correctional
settings compared to the general population.?

Reducing the imprisonment of people
for drug offences

Based on UNODC estimates on the global prison pop-
ulation in 2017, 4% (470,000 persons) of all individu-
als in prison (approximately 11,750,000) were incar-
cerated for drug possession for personal use as the
principal offence.® Overall, those imprisoned for drug
offences as the principal offence represented roughly
18.5% total prison population in 2017.3! Moreover, a
higher proportion of women are in prison for drug-re-
lated offences (35% of all women in prison) compared
to men (19% of all men in prison).*

The incarceration of people for drug offences is a ma-
jor contributing factor to prison overcrowding glob-
ally, without having the deterrent effect on levels of
drug use that governments had hoped to achieve.
As such, releasing these individuals from prison is
not only one of the most effective ways of address-
ing overcrowding but also of significant importance
in protecting their health and wellbeing. Important-
ly, the available evidence shows that decongestion is
one of the most effective interventions to prevent the
spread of COVID-19.%

A review conducted by Harm Reduction Internation-
al (HRI) found that at least 109 countries adopted
decongestion measures between March and June
2020.3* It further found that roughly a quarter of those
countries explicitly excluded people incarcerated for
at least certain drug offences in those decongestion
programmes. As a result of complicated deconges-
tion measures that excluded broad groups of indi-
viduals, including those charged with drug and other

non-violent offences, by 24 June 2020 COVID-19 re-
lated prison decongestion schemes had only reduced
the global prison population by less than 6%.%

While some countries have released people impris-
oned for drug offences, few have taken substantial
steps to prevent their re-arrest by adequately revis-
ing their drug laws and policies. The revolving door
between prison and the community is an issue that
predates the COVID-19 pandemic. Among others,
studies in the United States have shown that re-ar-
rest rates of individuals released from prison range
from 50-83% during 8- and 9-year follow-up peri-
0ds.*® People who use drugs are particularly vulner-
able to being re-arrested and are often stuck in a vi-
cious cycle in and out of the criminal justice system,
as a criminal conviction significantly hampers access
to education, employment and social welfare op-
portunities.?” As such, while the release of people in
prison for drug offences will be key to controlling the
spread of COVID-19, deeper structural reform is nec-
essary to prevent their re-arrest by shifting the focus
of government responses to drugs away from law
enforcement and incarceration in favour of support-
ing harm reduction, treatment and social support
services.® This is of particular importance during the
COVID-19 pandemic, as any such services have heav-
ily contracted or been discontinued.

Returning to the community from prison
during COVID-19

Planning for community re-entry should be a proac-
tive process taking place as soon as an individual is
incarcerated to assess their specific needs for re-en-
try, as stipulated in the Mandela rules 87, 90 and
107.% This requires careful coordination with social
and health workers in addition to community-based
organisations and CSOs, since the early stages of in-
carceration. During the pandemic, effective planning
for community re-entry is even more critical since
COVID-19 has fundamentally altered the communities
to which those released from detention facilities are
returning.

Mental health conditions and chronic health issues
affect those re-entering into the community at dis-
proportionate rates compared to the general popula-
tion.** Individuals released from penitentiary settings
also face a plethora of other complex challenges, such
as barriers caused by a criminal record towards em-
ployment in the formal economy and accessing hous-
ing, in addition to worsening food insecurity, discrim-
ination, and stigma.*> Among others, research has
found that those re-entering the community during
COVID-19 face twice the rate of food insecurity and
ten times the rate of homelessness compared to the



general population.*® These issues are compounded
by their reduced access to social welfare due to the
pandemic, such as food and housing support.

Moreover, research suggests that people who use
drugs in the community are already exposed to higher
and greater range of risks during COVID-19, including
drug overdose due to the higher degree of social iso-
lation, disrupted or unavailable harm reduction and
treatment services, and economic distress caused by
the pandemic.* People who use drugs are exposed to
other exacerbated health risks since harm reduction
interventions have stalled, treatment programmes
have been reduced, social services have contracted
and isolation has increased across many settings.* A
study conducted in England*® found that restrictions
had reduced the number of NSP clients by 36%, vis-
its by 36% and the number of distributed needles by
29% in a 4-week period ending 12 April 2020.4” Main-
taining and adapting access to harm reduction inter-
ventions such as Opioid Agonist Treatment (OAT) and
NSPs, and labelling such interventions as essential or
first-line services, is thus an urgent challenge for states
globally.*® This is particularly important considering
the wealth of research showing the extreme risks
faced by recently released people who use drugs with
regard to drug overdoses due to extended periods of
abstinence or consumption of less potent substances

while in prison.* This should include take-home dos-
es for clients undergoing OAT and relaxation of other
onerous regulations surrounding harm reduction and
drug treatment, such as the requirement of travelling
to a clinic to access a daily dose of methadone or bu-
prenorphine.*® This should also include the distribu-
tion of naloxone kits for people being released from
prison who may need it.

Considering the disruption caused by COVID-19 to
countries globally, with a focus on their economic,
health and social systems, it is imperative that indi-
viduals released from prison are provided with an ad-
equate post-release care plan.®® Fundamentally, it is
the responsibility of the state to prepare prisoners for
their return to the community, which requires a coop-
erative approach and shared responsibility between
multiple agencies.> Several studies have outlined the
importance of carefully designed community re-en-
try programmes following release from incarcera-
tion,*with examples of how such programmes can
support public safety and community rebuilding by,
for example, providing health insurance for recently
released individuals, ensuring continuity of medical
and social care through transition clinics and commu-
nity-based focal points, providing stable housing and
income support, among others.>




Case Study 1: Colombia

Disproportionate impacts of drug policy and incarceration on women

Colombia prisons fact box>s

Prison administration Instituto Nacional Penitenciario y Carcelario (INPEC)
Prison population 97,303
Women in prison®® 6,908 (7.1%)

Women incarcerated for drug offences | 46%° (3,140 out of 7,427 women in prison in 2020)

Men incarcerated for drug offences 18% (approximately 18,322 out of 101,793 men in prison in
2020)%8

Individuals detained pre-trial/ 23.6%

individuals detained on remand

Overcrowding rate 20.7%°

Prison population rate (per 100,000 193

individuals)

COVID-19 cases in prison 17,757 (and 84 deaths)®°

Decongestion measures Decree 546, temporary release under house arrest (to return to

prison after 6 months)

815 prisoners released, including 38 women (0.8% of prison pop-
ulation). Decree 546 contained an extensive list of exceptions
and limitations — over 100 crimes were ineligible for temporary
release, including theft and drug offences.

Did the decongestion measures include | No
people incarcerated for drug offences?




The Colombian incarceration rate per 100,000 individ-
uals increased rapidly after 2006, from 136 to 242 in
2012.%' However, in recent years official figures claim
a reduction in the incarceration rate, which is now re-
corded at 193 per 100,000. While the overall incarcer-
ation rate has officially reduced in recent years, the
number of women in prison has more than doubled
since the year 2000, when there were an estimated
3,141 women deprived of their liberty. Overall, the
prison population grew by 305% between 1994 and
2014.%

By 2009, individuals incarcerated for drug offences
made up 17% of Colombia’s total prison population.®
Between 2004-2009 the proportion of the prison
population incarcerated for drug offences generally
fluctuated between 16-19%.% Women suffer dispro-
portionately from being incarcerated for drug offenc-
es, with 46% of all women in prison incarcerated for
drug offences in 2020, compared to 18% of all men.%
Overall, the incarceration of people for drug offences
is fuelling the ongoing prison crisis in Colombia, char-
acterised by overcrowding, lacking health and safety
standards and a severe lack of resources.*

Health and safety have been major concerns in the
Colombian prison system. Between 2013-2015 an
estimated 1,255 incarcerated individuals died inside
the country’s prisons from various causes, including
disease and violence.®” COVID-19 has further exposed
the inadequate health standards in Colombian pris-
ons. According to Prison Insider and Justice Project Pa-
kistan, who curate a live global map titled “COVID-19:
Infected Prisoners and Deaths Across the World”, at
least 17,757 individuals incarcerated in Colombian
prisons had contracted COVID-19 by early-February
2021, and at least 84 people in prison had died from
the virus.®® At the outset of the COVID-19 pandemic,
several deadly riots occurred in Colombian prisons. In
March 2020, a riot in Bogota left 24 people dead and
76 injured, after protests against the abysmal sanitary
conditions in prison.®® A study conducted by interna-
tional forensic experts and commissioned by Human
Rights Watch pointed towards the intentional killing
of many of those persons, with the report stating that
“Most of the gunshot wounds described in the autop-
sy reports are consistent with having been produced
with the objective of killing”, and that “The autopsy
reports do not record any signs of gunshot injuries
carried out with the intention of solely injuring indi-
viduals instead of killing them”.” This was confirmed
in interviews with local CSOs working with people in
prison in Colombia.

As with other countries, access to prisoners dete-
riorated quickly after the onset of the pandemic.

Interviewed CSOs reported that prisons prohibited
access to family members and external staff such as
social workers and CSOs.”" This also affected health-
care workers such as psychiatrists and gynaecologists,
meaning that women in prison did not have access to
medical treatment as they are entitled to under the
Nelson Mandela and Bangkok Rules. For example,
Rule 78 of the Nelson Mandela framework requires
that “prison staff shall include a sufficient number of
specialists such as psychiatrists, psychologists, social
workers, teachers and trade instructors”.”” According
to CSOs, the lack of access to medical professionals
and the curb on family visits had a significant adverse
impact on the mental health of women in prison in
particular. In addition to suspending family visits, IN-
PEC also suspended visits from lawyers and put in
place “virtual audiences” instead. However, the lack
of technical equipment in most prisons have rendered
virtual audiences impractical, or simply impossible.”®

The civil society commission on the unconstitutional
state of affairs concerning the prison system in Co-
lombia undertook a three-month research project
studying the conditions of women’s prisons in Bo-
gota.” The findings of this work paint a distressing
picture. Prior to the pandemic, there were already
significant issues regarding access to quality food and
healthcare. When the pandemic began the conditions
worsened greatly. Among others, women in prison
were not provided with adequate personal hygiene
packs as stipulated in prison regulations and had to
use one packet of menstrual pads over the course of
three months. While women had previously relied on
receiving hygiene products during family visits, the
prohibition on prison visits meant they went months
without access to such products. Access to personal
hygiene products is enshrined in the Bangkok Rules.
Rule 5 (supplementing Rule 18 of the Nelson Mandela
Rules) stipulates that “women prisoners shall have fa-
cilities and materials required to meet women’s spe-
cific hygiene needs”.” The actions of the Colombian
prison authorities meant that women had “virtually
no access to products for personal hygiene”.”

To address overcrowding, the Colombian Ministry of
Justice published Decree 546 in mid-April 2020, which
sought to grant temporary release, under house ar-
rest, to at-risk people in prison. While prison author-
ities estimated that this would potentially benefit
4,000 people in prison, only 815 had been released
by late-November 2020.” The failures of Decree 546
in reducing prison overcrowding stemmed from its
extensive list of exceptions and limitations, with over
100 crimes ineligible for temporary release. This in-
cluded theft offences (representing 15% of the total
prison population) and certain offences related to



drug trafficking, thus substantially limiting the num-
ber of individuals eligible for temporary release under
house arrest. Furthermore, these temporary released
individuals have to return to prison after 6 months,
rendering Decree 546 ineffective in addressing the
overcrowding issue in Colombian prisons and in pre-
venting the transmission of COVID-19 in correctional
settings.

The lack of appropriate post-release community rein-
tegration programmes in Colombia has also had dev-
astating consequences during COVID-19 for formerly
incarcerated people, particularly women. CSOs re-
ported that women often have nowhere to go upon
release, as their families may have abandoned them
or due to intense stigma in their community as a re-
sult of their criminal record. On top of this, their crim-
inal record prevents them from securing employment
across many sectors, leaving them forced to undertake
informal labour in professions where they are at high-
er risk of contracting COVID-19, e.g. as cooks or clean-
ers.” Research has shown that the barriers to formal

employment faced by recently released individuals,
particularly drug offenders, can render them with no
option but to engage in illicit activities to make ends
meet, such as selling or trafficking drugs.”

Moreover, when managing to obtain informal em-
ployment, formerly incarcerated individuals are vul-
nerable for exploitation. In Colombia CSOs noted that
employers often exploit the situation of formerly in-
carcerated women, paying them meagre wages and
forcing them to work long hours under poor condi-
tions. Their criminal record also prevents them from
opening bank accounts, meaning their wages have
to be paid in cash with no ability to store their sav-
ings securely in the formal banking system. These
issues have been compounded by the pandemic, as
the formal economy has heavily contracted and op-
portunities for employment are rare. Since no formal
programmes have been established for reintegrating
formerly incarcerated women back into society, they
now face extreme obstacles in rebuilding their lives
during the pandemic.




Case Study 2: Ireland

Severely restricted access to social and health care for people in prison

Ireland prisons fact box&°

Prison administration Irish Prison Service
Prison population 3,729
Women in prison 149 (4% of total prison population)

Women incarcerated for drug offences 3% (27 out of 894 women incarcerated in 2019)%

Men incarcerated for drug offences 7.3% (458 out of 6,276 men incarcerated in 2019)3%?

Individuals detained pre-trial/ 17%

individuals detained on remand

Overcrowding rate N/A (85.2% of official capacity)

Prison population rate (per 100,000 74

individuals)

COVID-19 cases in prison 51 (26 prison transmissions, 25 community transmissions)??
Decongestion measures Temporary release (10% commitment, fulfilled by 10 April 2020)

Conditions for those temporarily released were eased, such as ex-
tending the period between sign-ins in order to reduce the foot-
fall in and out of prisons. Moreover, probation supervision was
mainly undertaken through telephone contact rather than requir-
ing physical contact.

Two-thirds of those released were serving sentence of less than
12 months or had less than 6 months left on their sentence.®

Did the decongestion measures include | Yes
people incarcerated for drug offences?




According to data from the Irish Prison Service, the
national prison administration, 3,729 people were in-
carcerated in Irish prisons by the beginning of Febru-
ary 2021.% Ireland is the only case study country in
this brief that does not have formal prison overcrowd-
ing, as the occupancy level is at circa 85.2% of offi-
cial capacity. However, as noted earlier in this brief,
prisons’ occupancy levels have not been determined
with a pandemic in mind.® As such, even though pris-
ons may not be formally overcrowded, they still may
not be able to comply with COVID-19 social distancing
protocols for example.

According to the lIrish Prison Service, 51 people in
prison contracted COVID-19 between March 2020
and 20 January 2021.%” An estimated 26 of these cas-
es were prison-based transmissions and 25 were com-
munity transmissions. While the Irish Prison Service
was hailed for their success in preventing the spread
of COVID-19 in custodial settings in the early stages of
the pandemic, this came at a great cost in relation to
the restrictions imposed on accessing prisons.® CSOs
working with people in prison reported that the ac-
cess to their clients has been heavily restricted and
their clients’ mental health and wellbeing has dete-
riorated due to prolonged isolation from their family
members and social workers.®® While a recent report
found that many improvements have been made
since,*® interviews with CSOs highlighted the severe
negative impacts of prolonged isolation on the health
and wellbeing of people in prison.

Ensuring access to family members, legal assistance
and social workers is enshrined in the Nelson Mande-
la Rules (e.g. rules 43, 61 and 88). Rule 58 states that
“Prisoners shall be allowed, under necessary super-
vision, to communicate with their family and friends
at regular intervals” by receiving visits and correspon-
dence in writing and where available through tele-
communication, electronic, digital and other means.*
Moreover, the Council of Europe has developed guid-
ance which calls for at least two hours of meaningful
contact every day.’> While Rule 43 of the Nelson Man-
dela Rules states that “the means of family contact
may only be restricted for a limited time period and as
strictly required for the maintenance of security and
order”,*® the lack of access to family contact facing
Irish prisoners has been prolonged and caused signifi-
cant harm to their health and wellbeing. Also medical
specialists, such as drug treatment counsellors, have
struggled with gaining access to their clients, thereby
disrupting treatment programmes.*

One of the CSOs working with people who use drugs
in prison in Ireland is Fusion Community Prison Links,
whose mission is to provide a link between commu-
nity and prison-based services through the develop-
ment of treatment and rehabilitation for people who
use drugs. As explained by a social worker, during the
first months of the pandemic they had no access to
their clients. While this was deemed acceptable due
to the state of emergency, 10 months from the onset
of the pandemic the social workers were solely getting
limited access to their clients in some prisons through
video calls. By December 2020 there were still clients
whom they had no contact with since March 2020,
despite repeated efforts.*®

The social workers explained that the video calls often
automatically cut-out after 15 minutes, meaning they
could be in the middle of their session with a client
who they had not had any contact with for months
only for it to be cut short due to the long waiting list of
people wishing to make calls. Not only has the access
to clients via video calls been inadequate, but writ-
ten correspondence has also been heavily delayed.
A social worker explained that she received a letter
from a client with a record of mental health issues and
associated self-harm. Three and a half weeks after it
was sent, due to the prison censorship procedure
that monitors the correspondence between those in-
carcerated and the outside world.’® While the letter
had been read by the prison administrators, nothing
had been done to address the urgent situation once
the letter was received by the social worker almost a
month later.

As stated by a social worker, “Our only option is to
raise this issue at whatever level we can, including
parliament and the highest level ... there should be
a mechanism for this, all we are asking for are phone
calls, that’s all! In this time of the pandemic ... we need
to have access.” Rule 88 of the Nelson Mandela Rules
makes clear that “there should be in connection with
every prison social workers charged with the duty of
maintaining and improving all desirable relations of
a prisoner with his or her family and with valuable
social agencies. Steps should be taken to safeguard,
to the maximum extent compatible with the law and
the sentence, the rights relating to civil interests, so-
cial security rights and other social benefits of prison-
ers.”®” As such, it is important that Irish Prison Service
prioritises the access of people in prison to commu-
nity workers, their family members and specialised
medical treatment for drug dependence and other
challenges associated with drug use.




10

Case Study 3: Kenya

Using COVID-19 to implement urgent reforms to enable harm reduction services in

~»

prison

<K<

\

Kenya prisons fact box*®

Prison administration

Prison population

Women in prison

Women incarcerated for drug offences
Men incarcerated for drug offences

Individuals detained pre-trial/
individuals detained on remand

Overcrowding rate

Prison population rate (per 100,000
individuals)

COVID-19 cases in prison

Decongestion measures

Did the decongestion measures include
people incarcerated for drug offences?

Kenya Prisons Service

42,596

2,854 (6.7% of total prison population in 2019)
Unknown

Unknown

44%

90%
81

1,728%

Approximately 12,000 individuals released from prison be-
tween March-August 2020 (this is based on research conducted
by a group of Kenyan researchers, the exact figure remains un-
known).1®

Individuals released from prison included those who benefitted
from a review of their bail terms (as a result of COVID-19), those
serving sentences shorter than 6 months and individuals whose
sentences were coming to an end (i.e. a remaining prison time of
6 months or less).

Yes




In Kenya, the national focal point for prisons is the
Kenya Prisons Service. According to data from Sep-
tember 2020 there were 42,596 people in Kenyan
prisons, with 44% being in pre-trial detention or held
on remand.®® Meanwhile, the occupancy level is re-
corded at over 90% above the official capacity.

Kenyan CSOs successfully used the pandemic to push
through a number of urgent measures necessary to
protect the health and wellbeing of people who use
drugs, both inside and outside prisons. These efforts
show that while the pandemic has had disastrous
consequences for vulnerable and marginalised pop-
ulations globally, positive change can be made by
learning from the weaknesses COVID-19 has exposed
in criminal justice systems and by addressing these
through rapid and sustained interventions. Moreover,
the work by Kenyan CSOs show how important com-
munity organisations have been in supporting states
in dealing with the negative consequences of COV-
ID-19.

As a result of the efforts by CSOs, government officials
and international organisations, a Medication-Assist-
ed-Therapy (MAT) clinic was opened in the Shimo La
Tewa Prison in Mombasa within one month of the first
confirmed COVID-19 case in Kenya. This is now one of
the few prison clinics providing methadone to people
in custodial settings across Africa (in addition to Mau-
ritius and the Seychelles).’® Key to these efforts was
the work of the Muslim Education and Welfare Associ-
ation (MEWA). The rapid implementation of the clinic
was coordinated between public officials and commu-
nity groups, facilitated by the trust that had been built
between these actors over a number of years. Among
others, MEWA'’s work with the Kenyan government,
police and prison services and the sharing of knowl-
edge related to their methadone clinic in Mombasa
was crucial to this development.

MEWA highlighted to Kenyan authorities that when
their methadone-enrolled clients were incarcerated,
the continuity of their treatment was jeopardised.
Previously, people in prison had to be escorted from
prison to their methadone clinic, an expensive and te-
dious arrangement that had many shortcomings. Peo-
ple who use drugs would be escorted to the clinic by
armed guards, a demeaning experience that exposed
them to shame and stigma. By working with the prison
services, the judicial system and the UNODC, MEWA
was able to highlight the economic, safety and health
benefits of setting up a clinic within the prison walls.

COVID-19 provided the policy window for this inter-
vention to be pushed through, as authorities feared
introducing the virus to the overcrowded Shimo La
Tewa prison facility. CSOs quickly mobilised their
members to support the operation of the prison clin-
ic, with roughly 80% of the clinic’s staff drawn from
CSOs. As a result of the work of MEWA and their
colleagues, they were able to decongest the already
overburdened community methadone clinic in Mom-
basa and establish a functioning clinic inside Shimo La
Tewa. While the clinic is yet to have its official open-
ing ceremony, it is currently serving 214 clients with
methadone (89 women and 125 men). The provision
of healthcare for people in prison is a state responsi-
bility that is deeply enshrined in the Nelson Mandela
Rules. As noted in Rule 24, “prisoners should enjoy
the same standards of health care that are available in
the community, and should have access to necessary
health-care services free of charge without discrimi-
nation on the grounds of their legal status”.1%3

While the establishment of the clinic has been a great
achievement, it is now reaching capacity and as such
new clients cannot be enrolled in the methadone
programme due to so-called “security issues”.’® Fur-
thermore, the establishment of the Shimo La Tewa
MAT clinic raises another important issue, namely
the disparate coverage of treatment services inside
prisons located in different regions — as the clinic is
the only one of its kind available in the country. As
such, MEWA and other CSOs are now working with
authorities to secure support for implementing MAT
clinics in other prisons across Kenya. Moreover, CSOs
reported that the harm reduction and drug treatment
services provided by CSOs and at Shimo La Tewa are
yet to be sufficiently anchored in domestic legislation.
As such, government policies need to change in order
to sustain these recent positive developments and to
prevent any future cutbacks. This will also aid CSOs in
being able to hold government institutions accounta-
ble to ensure the sustained provision of these life-sav-
ing services.

The establishment of the Shimo La Tewa MAT clinic
is far from the only positive influence Kenyan CSOs
have had during the pandemic. MEWA also supplied
prisons with raw materials and equipment to produce
face masks in-house, as the government did not have
the capacity or resources to provide face masks to
people in prison. These efforts underscore the impor-
tance of state and civil society partnerships to tack-
le complex public and social health issues during the
pandemic.
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Case Study 4: Indonesia:

Severely restricted access to social and health care for people in prison

Indonesia prisons fact box'°®

Prison administration Directorate General of Corrections
Prison population 251,546
Women in prison 12,829 (5.1% of total prison population)

Women incarcerated for drug offences | 53% (5,579 women were incarcerated for ‘non-violent drug offenc-
es’ in January 2019)¢

Men incarcerated for drug offences Unknown (overall, individuals incarcerated for drug offences make
up approximately 52% of the total prison population and detain-
ees)l’

Individuals detained pre-trial/ 19.1%

individuals detained on remand

Overcrowding rate 85.4%

Prison population rate (per 100,000 92

individuals)

COVID-19 cases in prison GHISIESE

Decongestion measures Approximately 40,388 (April-August 2020)%°

Did the decongestion measures No

include people incarcerated for drug

offences?
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The national prison administration in Indonesia is the
Directorate General of Corrections, which is responsi-
ble for 464 correctional facilities across the country.
An estimated 251,546 individuals were incarcerated
in Indonesian prisons by the end of January 2021,
representing an overcrowding rate of approximately
85.4%.1° Between April and August 2020, state au-
thorities released an estimated 40,388 individuals
from prison in response to COVID-19.** While this is a
substantial number of released persons, several issues
have been identified in the decongestion programme.

The CSO Lembaga Bantuan Hukum Masyarakat
(LBHM) undertook a comprehensive study of the
state’s so-called “Assimilation Program”, which in-
volved the early release of people from prison, and
how it has impacted upon people in prison and the
public.!*2 Their research found that the Assimilation
Program excluded a large proportion of incarcerated
individuals based on the offences that they had been
convicted for. This included people detained for drug
offences, who make up approximately 52% of the to-
tal number of people in prison and detention in the
country.’® This is due to drug offences falling under
the classification of “extraordinary crimes”, which are
ineligible for early release or parole, as are offences
such as corruption, money laundering and terrorism.
Furthermore, while the Indonesian penal code dis-
tinguishes between different types of drug offences,
several issues have been identified with the applica-
tion of the law. Among others, civil society actors have
reported that individuals caught using or possessing
drugs are likely to be charged with supply offences,
such as dealing drugs, which carries harsh sentences.
As such, people who use drugs and low-level couriers
are often sentenced for more serious drug offences
and subsequently face long periods of incarceration,
even the death penalty, while being ineligible for ear-
ly release or parole.** As such, while the intentions
of the government may have been to release peo-
ple imprisoned for minor offences, the design and
implementation of the Assimilation Program have
contained a number of significant flaws which have
prevented it from having a substantial positive impact
— particularly for individuals incarcerated for drug of-
fences and people who use drugs.

Indonesian CSOs working with people caught in the
criminal justice system have also noted that arrests of
people for minor drug offences, particularly people
who use drugs, have remained high.'*® The lack of co-
ordination between prison and law enforcement au-
thorities has undermined the government’s attempt
at reducing prison overcrowding and led to further
adverse consequences for marginalised and vulner-
able, including those who use drugs. Similar issues
have also been identified in many other countries,
whereby decongestion programmes have not been
followed by revised policies on arresting and detain-
ing people for minor drug offences. In Indonesia, CSOs
have noted that individuals arrested during COVID-19
now spend prolonged periods in police detention fa-
cilities, where conditions are even worse than in the
general prison system.'® Individuals can legally be
held for a total of 60 days in police detention facilities,
which have been reported to even more overcrowded
than prisons, posing high risks for contracting COV-
ID-19. Furthermore, CSOs have noted that detained
persons are extremely vulnerable for extortion in
police detention facilities. Among others, individuals
in police detention may be forced to pay bribes in
order to be released or for reduced charges. In rela-
tion to people charged with drug offences, they may
feel forced to pay bribes in order to be released from
police detention and placed in a mandatory drug re-
habilitation programme instead, and/or in exchange
for reduced charges (e.g. to change the charges from
drug dealing to drug use or possession). As a result of
COVID-19, CSOs reported that detained persons may
be more inclined to pay such bribes, as they fear con-
tracting COVID-19 in overcrowded police detention
facilities.**’

Moreover, the interviewed CSO representatives stat-
ed that there had been no special community re-entry
programmes implemented for those released during
the pandemic. While there are a number of general
social support programmes in Indonesia that formerly
incarcerated people can enrol in, they require bene-
ficiaries to be in possession of ID cards — something
which many vulnerable and marginalised individuals
(such as homeless people who use drugs) often do
not possess.
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Conclusions and
Recommendations

The disruption caused by COVID-19 has provided a
‘once-in-a-century opportunity to reconsider the legal
architecture of drug policy and policing” worldwide.*®
Furthermore, rather than returning to a ‘broken and
inequitable status quo’, this is the time to envision
and implement new drug policies to protect health
and security globally.'*®* While criminal justice systems
have typically proven to be stubborn to reform, the
pandemic has shown how positive developments
can be achieved more swiftly when there is a will to
do so. This includes the establishment of the meth-
adone clinic in Mombasa’s Shimo La Tewa prison for
example. However, the shortcomings of many states
in protecting the rights of vulnerable and marginalised
individuals during the pandemic have by and large
outweighed these positive developments. As such, ur-
gent action is now needed.

The world’s overcrowded and under-resourced pris-
ons are simply not able to protect the health and
rights of people deprived of liberty. This is especial-
ly true at times of COVID-19, but the issue of prison
overcrowding pre-dated and will most likely outlive
the global pandemic. Furthermore, prisons are not an
appropriate or just environment to address the caus-
es for people’s involvement in illegal drug activities.
Therefore, the recommendations provided in this pa-
per must be interpreted within a broader set of efforts
to reduce prison populations worldwide.'?® As such,
measures aimed at curbing the number of people in
prison should be prioritised.

In line with the policy recommendations made by
IDPC, Penal Reform International (PRI), Harm Reduc-
tion International (HRI), Reprieve and many others,
this briefing paper calls for urgent reform in peniten-
tiary and criminal justice systems globally to address
the spread of COVID-19 in prisons, detention facilities
and the broader community — and should be sus-
tained and expanded in the long-term, beyond the
COVID-19 pandemic. These measures should be tak-
en with the utmost attention to protecting the health
and wellbeing and basic human rights of marginalised
and vulnerable people in prison. As such, this brief-
ing paper makes policy recommendations in four dif-
ferent areas, namely at the structural level, prior to
incarceration, during incarceration and after release.

Recommendation 1 - Structural-Level
Reforms: Drug Laws and Prison Policies

e Decriminalise drug use and drug possession for
personal use, as well as cultivation and other activ-
ities ancillary to the personal use of drugs. Decrim-
inalised activities should be subject to no adminis-
trative penalty, including detention.

e Revise drug laws and policies to ensure that pris-
ons are only used as a last resort. This includes
reforming laws that mandate or prioritise pre-trial
detention for drug offences, removing mandatory
minimum prison sentences, establishing more pro-
portionate penalties for illegal drug activities, and
ensuring that people charged with drug offences
are eligible for alternatives to incarceration.

e At-risk populations?! should immediately be con-
sidered for release through the use of various
measures such as early release, pardons or sus-
pended sentences.

*  Pregnant women or women with children and
people suffering from underlying health issues
who may be particularly at risk of COVID-19
should be immediately released.

* People incarcerated for minor or non-violent
offences (including drug offences) should be
immediately released.

* Given that some jurisdictions impose dispro-
portionately severe sentences for drug offenc-
es, including the death penalty, the assessment
of whether a person should be eligible for re-
lease should not be determined by the crime
for which the person is detained, or length or
type of sentence, but by personal circumstanc-
es (such as pre-existing health conditions), pris-
on conditions, and the ability of the system to
effectively protect incarcerated people from
COVID-19

+ States must provide effective consular assis-
tance to nationals detained for drug offences
overseas, which includes advocating for their
release.

e Establish task forces and other forms of formal
collaboration with CSOs to tackle the impacts of
COVID-19 on vulnerable and marginalised groups
within custodial settings.

¢ Collect and publish disaggregated data on the
number, gender, and demographic characteristics
of people involved in the criminal justice system,
disaggregated by type of offence. Additional data
on support services, including drug services, and
alternatives to incarceration should be provided.



Recommendation 2 — Reduce the num-
bers of people entering prisons

Ensure that pre-trial detention is an exception, and
not the norm. Release people in pre-trial detention
unless there is a legitimate and real public safety
concern.

Suspend or reduce arrests and admissions into
prison and other detention facilities, in particular
for minor offences, including those related to drug
use, and where applicable those related to the cul-
tivation, manufacturing, transportation and sale of
drugs

* Decisions around detention, whether pre-trial
or as a sentence, should be made with due re-
gard of COVID-19 risks, with detention as last
resort

*+ States should suspend or deprioritise policing
practices that disproportionately target groups
that are particularly at risk during COVID-19,
such as people who are homeless and others
who cannot socially distance or use drugs in pri-
vate places/

Implement comprehensive diversion programmes
and meaningful alternatives to incarceration for
people involved with the criminal justice system,
including people charged with a drug offence.

Improve access to quality legal representation in
order to increase access to bail, as well as to the
existing diversionary measures and alternatives to
punishment and incarceration.

s

Recommendation 3 —Ensure adequate
conditions in prison

Ensure compliance with the international stand-
ards related to the treatment of people in prison,
particularly the Nelson Mandela Rules and the
Bangkok Rules. During the COVID-19 pandemic,
special attention needs to be paid to the following
areas:

* Ensuring meaningful human contact every day.

*  Ensuring meaningful contact with family, part-
ners, and support networks.

* Ensuring access to healthcare workers, social
workers, legal advice, and other forms of psy-
chosocial support, including for sexual and re-
productive health.

Institute adequate COVID-19 prevention measures
in prisons, following insofar as possible the WHO
guidelines on social distancing and hygiene and
sanitation standards to reduce the spread of COV-
ID-19 in prisons'??

*  Provide prisons with the appropriate testing ca-
pacity to prevent the transmission of COVID19
within custodial settings.

* Prioritise people deprived of liberty and other
people working in custodial settings in COV-
ID-19 vaccine roll outs, as well as in the provi-
sion of Personal Protective Equipment (PPE).

Ensure that people who remain in prison during
the pandemic have access to essential and strict-
ly voluntary and evidence-informed, rights-based,
and gender-sensitive drug services including drug
dependence treatment, harm reduction and addi-
tional support services.
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Recommendation 4 — Ensure positive
community re-integration and care upon
release

e Put in place a post-release continuum of care to
ensure the safety and security of individuals re-
leased from incarceration, with specific attention
to the risks and vulnerabilities faced by those re-
leased during COVID-19

*  For example, address the vulnerabilities faced
by individuals recently released from prison to
ensure that they can comply with any curfew
rules and other restrictions to movement and
travel

e Ensure that harm reduction and drug treatment
services are accessible and provided free-of-cost
in the community, especially overdose prevention
measures

* Such services should be tailored with COVID-19
in mind, for example by providing people who
use drugs and who are enrolled in OAT pro-
grammes with take-home doses to reduce their
need to travel to and from health clinics.

e Establish public support mechanisms for people
released from prison, from housing to psychoso-
cial support, with particular attention to the vul-
nerabilities they are likely to experience during the
COVID-19 pandemic

e Repeal laws and policies that ban people convicted
of drug offences, and people who use drugs, from
accessing housing, employment, education, bank-
ing, driving and welfare benefits.
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